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IS  THE 


COUET  OF  APPEALS 


OF  THE 


State  of  new  York, 


COMMENCING  JUNE  2,   1801. 


William  B.  Tremaine,  Appellant,  v.  Willlim  T.  Mobtimeb 

et  al.,  Respondents. 

The  provisions  of  the  act  in  reference  to  chattel  mortgages  (Chap.  279, 
Laws  of  1888,  as  amended  by  chap.  418,  Laws  of  1879),  declaring  such 
a  mortgage  absolutely  void  as  to  creditors  of  the  mortgagor  unless 
filed  and  refiled  as  prescribed,  confers  no  title  to  the  mortgaged  prop- 
erty upon  the  creditors  and  they  take  no  interest  by  virtue  of  the  act; 
its  effect  is  simply  that  in  the  cases  mentioned,  as  between  the  creditors 
and  the  mortgagor,  the  mortgage  has  no  force  and  is  to  be  treated  as  if 
it  had  never  existed. 

Tie  mortgagor  as  well  as  the  creditors  can  make  this  claim,  and  before  the 
creditors  acquire  liens  upon  the  property  by  virtue  of  executions  or  other 
process,  the  mortgagor  may  sell  or  assign  and  convey  an  absolute  title,  or 
he  may  deliver  the  property  to  the  mortgagee  in  payment  of  his  debt. 

A  creditor  may  not,  therefore,  seize  the  property  under  an  execution  in  his 
favor  and  at  the  same  time  deny  that  the  mortgagor  has  any  title. 

After  default  in  payment  of  a  debt  secured  by  a  chattel  mortgage  and 
even  after  the  mortgagee  has  taken  possession,  the  mortgagor  has  a 
beneficial  interest  in  the  mortgaged  property  which  he  can  convey. 

8.  executed  two  chattel  mortgages  on  certain  property,  which  were 
properly  filed,  but  were  not  refiled  as  prescribed  by  the  statute.  After 
the  expiration  of  the  time  for  refiling,  default  having  been  made  in  pay- 
ment, one  of  the  mortgagees  took  possession  of  the  property.  There* 
after  S.  executed  a  general  assignment  for  the  benefit  of  creditors. 
Upon  judgments  subsequently  recovered  against  S.  executions  were 
issued,  under  which  the  mortgaged  property  was  advertised  and  sold. 
In  an  action  by  the  purchaser  to  recover  •  damages  for  the  alleged  con- 
Tersion,  of  the  property  in  which  the  validity  of  the  assignment  was  in 
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no  way  assailed  held,  that  whatever  interest  S.  had  became  vested  in  the 
assignee  under  the  assignment;  that  plaintiffs  acquired  no  title  or  inter- 
est by  their  purchase  ;  and,  so  that  the  complaint  was  properly  dismissed. 
P&rter  v.  Parmley  (52  N.  Y,  185),  distinguished. 

(Argued  April  80,  1891 ;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  K^ew  York,  entered  upon  an  order  made 
December  10,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  vacating  a  verdict  in  favor 
of  plaintiff  and  directed  a  dismissal  of  the  complaint  on  the 
merits. 

Upon  the  trial  the  court  directed  a  verdict  in  favor  of 
plaintiff  upon  consent  of  the  parties,  reserving  the  right  to 
set  Bfiide  the  verdict  and  to  dismiss  the  complaint  upon  a  motion 
to  be  made  for  that  purpose,  which  was  made  and  granted. 

This  action  was  brought  to  recover  damages  for  the  con- 
version of  certain  personal  property  described  in  the  complaint 

The  answer  put  in  issue  the  plaintiff's  title  and  alleged  cer- 
tain facts  upon  which  it  is  claimed  title  to  the  property  was 
vested  in  the  defendant.  Upon  the  trial  of  the  action  the  fol- 
lowing facts  appeared  :  N.  P,  Sewell,  being  the  owner  of  the 
property,  executed  two  chattel  mortgages  thereon  on  the  2d  of 
November,  1885,  one  to  the  defendantfi  and  another  to  C.  L. 
Chase,  and  both  were  filed  in  the  register's  oflice  of  the  city  of 
New  York  on  the  same  day.  The  mortgage  to  Chase  waa 
refiled  on  the  8th  day  of  April,  1887.  The  other  mortgage 
was  never  refiled.  Chase  took  possession  of  the  property 
under  his  mortgage  on  the  12th  day  of  December,  1887, 
default  having  been  made  in  the  conditions  thereof,  and  on 
the  following  day  Sewell  made  a  general  assignment  for  the 
benefit  of  his  creditors.  Subsequently  to  the  general  assign- 
ment, five  judgments  wei'e  recovered  against  him,  upon  which 
executions  were  issued  on  the  20th,  27th  and  30th  days  of 
December,  1887,  and  the  5th  day  of  January,  1888.  On  the 
28th  day  of  Deceml)er,  1887,  in  an  action  of  replevin  brought 
bv  these  defendants  against  Cha«e,  Sewell  and  Sewell's  assignee, 
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after  default  made  in  the  payment  of  the  amount  secured  by 
the  mortgages  of  Sewell  to  the  defendants,  the  sherilBf  replevied 
the  property,  and  on  January  11,  1888,  delivered  the  same  to 
these  defendants.  Thereafter  Chase  assigned  his  mortgage  to 
the  defendants,  and  the  replevin  action  was  discontinued  as 
to  him.  The  defendants  retained  possession  of  the  property 
so  delivered  to  them  by  the  sheriff  until  February  17,  1888, 
on  which  day  they  sold  the  same  at  auction,  after  due  notice, 
and  applied  the  proceeds  to  the  payment  of  the  amount  due 
them  upon  the  two  mortgages.  The  action  of  replevin  resulted 
in  a  judgment  for  the  possession  of  the  property,  on  the  6th 
day  of  April,  1888,  in  favor  of  the  plaintife  therein,  and 
against  the  defendants  therein  excepting  Chase.  On  the  9th 
day  of  January,  1888,  under  and  by  virtue  of  the  executions 
above  mentioned,  the  sheriff  advertised  and  sold  all  the  prop- 
erty covered  by  the  two  mortgages,  to  the  plaintiff  in  this 
action.  The  plaintiff's  complaint  was  dismissed  at  the  trial 
term. 

Herbert  T.  Ketcham  for  appellant  Both  mortgages  under 
which  the  defendants  resist  the  claims  of  creditors  ceased  to  be 
valid  as  against  creditors  by  the  failure  to  refile  them  within 
thirty  days  of  the  expiration  of  the  year  from  the  original 
filing.  (Laws  of  1833,  chap.  279,  §  8 ;  P&rter  v.  Parmley, 
52  N.  T.  185 ;  MaradeuY.  ComeU,  2  Hun,  449 ;  62  N.  Y.  215  ; 
Coopers,  Koppes^  13  West  Rep.  465 ;  Thomas  on  Mcft.  500.) 
No  possession  taken  by  Chase  or  the  defendants  could  save 
either  mortgage.  {Parshail  v.  Eggart^  52  Barb.  367  ;  Keller 
V.  Paine^  107  N.  Y.  83 ;  C.  P.,  etc,^  Co,  v.  Damon,  48  Hun, 
409.)  Expressions  may  be  cited  to  the  effect  that "  liens  with- 
out change  of  possession  are  good  if  followed  by  delivery  of  pos- 
session before  the  rights  of  third  persons  have  intervened."  This 
dogma,  wherever  found,  is  consistent  with  the  assumption  that 
the  possession  must  be  delivered  and  that  creditors  are  excluded 
only  by  a  voluntary  surrender  outside  of  the  requirement  of 
the  mortgage.  (Jones  on  Chat  Mort.  178;  Petrin^  v.  //. 
D.  O.  Co.,  8  West  Eep.  221 ;  ITanseH  v.  Harrwmx,  105  U. 
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S.  401 ;  Q.,  etc.,  Co.  v.  Hart,  48  Ilun,  393.)  The  right  of  cred- 
itors was  not  destroyed  by  the  debtor's  act  in  making  a  general 
assignment  {/Southard  v.  Benner,  72  N.  T.  424 ;  Spring  v. 
ShoH,  90  id.  538 ;  Laws  of  1858,  chap.  314  ;  Van  Heiisen  v. 
Radeliff,  17  K  Y.  580 ;  N,  C,  JV.  Bank  v.  Lord,  33  Hun, 
557 ;  Steward  v.  Col^,  43  id.  164 ;  Dorthy  v.  Servi^,  46  id.  628 ; 
Smith  V.  Paine,  24  J.  &  S.  451.)  Plaintiff  does  not  depend 
upon  any  estate  which  Sewell  had,  but  on  the  just  though 
anomalous  doctrine,  that  by  his  purchase  he  acquired  the  right 
which  Sewell's  creditors  had  to  disregard  the  mortgages. 
(Hildreth  v.  Sands,  2  Johns.  Ch.  35 ;  14  Johns.  493  ;  Porter 
V.  Parnxley,  52  K  Y.  185 ;  Best  v.  Staple,  61  id.  71.)  That 
Sewell  had  not  possession  to  turn  over  to  his  assignee,  distin- 
guishes this  case  from  the  decisions  in  which  mortgaged  prop- 
erty has  been  held  to  be  within  the  administrative  care  of  the 
assignee.  {Dorthy  v.  Servis,  13  N.  Y.  S.  R.  1 ;  SuUivan  v. 
MiUer,  106  N.  Y.  635.)  The  levy  under  which  the  plaintiff 
purchased  was  actual  and  sufficient.  (Code  Civ.  Pro.  §  1405 : 
Crocker  on  Sheriffs,  §§  432,  464 ;  Murf ree  on  Sheriffs,  §  965  ; 
Adams  v.  Batoe,  12  Abb.  [N.  C]  322 ;  Power  v.  Alias,  21  J. 
&  S.  480 ;  Drake  on  Attachments  [6th  ed.],  §  263 ;  Code  Civ. 
Pro.  §§  697,  1406.)  The  goods  being  subject  to  the  execution 
of  December  20,  1887,  there  can  be  no  doubt  of  the  title  con- 
ferred by  the  sale  under  that  execution.  {Hildreth  v.  Sands, 
2  Johns.  Ch.  35  ;  14  Johns.  493  ;  Porter  v.  Parmley,  52  N.  Y. 
185 ;  Be^t  v.  Staple,  61  id.  71.)  No  demand  was  necessary 
before  this  action.     {Gauley  v.  F.  C.  N,  Bank,  98  K  Y.  487.) 

John  IF.  Pirsson  for  respondents.  Assuming  that  the  two 
chattel  mortgages  held  by  the  defendants  upon  the  property 
described  in  the  complaint,  and  under  which  the  sale  of  said 
property  was  made  by  them,  have  never  been  refiled  as  required 
by  the  statute,  and  that  for  tliis  reason  they  are  void  as  against 
the  plaintiff,  who  ia  a  judgment  creditor  of  the  mortgagor,  this 
is  not  sfficient  to  entitle  the  plaintiff  to  recover.  He  must  also 
show  in  addition  tliat  he  has  acquired  some  lien,  legal  or  equit- 
able, upon  the  property  by  virtue  of  his  judgment,  otherwise 
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he  cannot  recover.  {BumjoeU  v.  Lincks^  8  Daly,  218  ;  Sov^ 
ard  V.  Benner^  72  N.  Y.  424 ;  Geet^y  v.  (r<?<?/^,  63  id.  256  ; 
Brinekerhoff  v.  Brown^  4  Johns.  Ch.  677 ;  Lcme  v.  Zt^te,  1 
Keyes,  203  ;  Thompson  v.  Van  Vechten^  27  N.  Y.  568 ;  Jones 
V.  Graham^  77  id.  628 ;  TF«ZA^  v.  Eenry,  85  id.  130,  134 ; 
SuUiman  v.  Miller^  106  id.  635, 641 ;  Stewart  v.  Beale^  7  Hun, 
405 ;  68  K  Y.  629  ;  JST.  a  N.  Bank  v.  Lord,  33  Hun,  557, 
564;  ButUmY.R.  S.  cfe  «>.,  43id.  147,148.)  The  plaintifi 
acquired  no  right,  title  or  interest  whatever  in  the  property 
described  in  the  complaint  by  virtue  of  any  judgment  against 
Sewell  or  of  any  execution  sale  thereunder,  because  the 
mortgagor,  subsequent  to  the  execution  of  the  two  mort- 
gages held  by  the  defendants  and  the  one  held  by  Chase, 
and  prior  to  the  recovery  of  the  judgments  against  him,  said 
Sewell,  and  prior  to  the  pretended  levies  and  sale  by  the  sherifi 
thereunder,  had  executed  and  delivered  a  general  assignment 
of  all  his  property  in  trust  for  the  benefit  of  all  of  his  creditors. 
(106  N.  Y.  635  ;  Wheder  v.  Lawson,  103  id.  40, 46 ;  Lickten- 
berg  v.  Herdtf elder,  Id.  302,  306  ;  ChUds  v.  KendaU,  30  Hun, 
227 ;  101  K  Y.  625 ;  Crouse  v.  FrotUngham,  97  id.  105.) 
The  plaintiff  did  not  acquire  any  right,  title  or  interest  what- 
ever in  the  property  described  in  the  complaint,  by  virtue  of 
the  alleged  execution  sale,  and  would  not  have  acquired  any 
right,  title  or  interest  therein,  by  reason  of  sale,  even  though 
said  Sewell  had  not  made  said  general  assignment  for  the  bene- 
fit of  his  creditors,  because  the  defendants  had  reduced  the 
mortgaged  chattels  to  positession  prior  to  the  pretended  levy 
and  sale  by  the  sherifE.  {Farmer^  Bamk  v.  Cowan,  2  Keyes, 
217  ;  Jvdson  v.  EasUm^  58  N.  Y.  664 ;  ParshaU  v.  Egga/rt,  62 
Barb.  367 ;  54  K  Y.  18  ;  Keller  v.  Paine,  107  id.  83  ;  Pimdi 
V.  Preston,  1  Hun,  513 ;  Dutcher  v.  Swartwood,  15  id.  31 ; 
Q.,  etc.,Co.  V.  Hart,  48  id.  393;  Code  Civ.  Pro.  §1717.)  The 
pretended  levy  and  sale  by  the  sheriff  under  the  executions  in 
his  hands  were  absolutely  null  and  void ;  and  the  plaintiff 
acquired  no  right,  title  or  interest  whatever  by  virtue  thereof. 
(F.  N.  Bank  v.  Dvm.n,  97  N.  Y.  149  ;  SulUvmi  v.  MiUer,  106 
id.  635  ;    Walker  v.  Henry,  85  id.  130.)    To  charge  the  defend- 
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ants  with  a  conversion  of  the  property  described  in  the  com- 
plaint the  plaintiflE  must  prove  a  demand  and  refusal,  otherwise 
there  could  be  no  conversion  by  them.  (1  Addison  on  Torts, 
§  471.)  The  defendants  are  not  liable  in  their  representative 
capacity,  as  ex^utor,  etc.,  of  Richard  Mortimer,  deceased,  for 
the  alleged  conversion  mentioned  in  the  complaint.  (Thoiripson 
v.  W7dtmarsh,  100  N.  Y.  35  ;  BucTdand  v.  GaUwp^  105  id.  453.) 
Assuming  that  the  plaintiff  is  entitled  to  recover,  he  cannot 
recover,  in  any  event,  a  greater  sum  than  the  amount  due  under 
the  judgment  recovered  by  him  against  SewelL  (Laws  of  1883, 
chap.  279 ;  Laws  of  1873,  chap.  501 ;  Laws  of  1879,  chap.  417  ; 
Fowler  v:  Haines^  91  N.  Y.  346 ;  AUen  v.  Juda(m^  71  id.  77.) 

Eakl,  J.  The  plaintiff's  title  depends  upon  the  validity  ol 
the  levy  and  sale  by  virtue  of  the  executions  issued  upon  the 
judgments  recovered  against  N.  P.  Sewell.  His  contention  ia 
that  the  levy  and  sale  were  valid,  although  the  executions  were 
issued  after  Chase,  the  mortgagee,  had  for  default  taken  actual 
possession  of  the  mortgaged  property,  and  after  the  mortgagor 
had  executed  a  vahd  general  assignment  for  the  benefit  of  his 
creditors.  He  claims  that  the  mortgages  were  void  as  to  the 
creditors  of  the  mortgagor,  because  they  were  not  refiled  aa 
required  by  the  statute,  and,  therefore,  that  the  mortgagee 
were  not  an  obstacle  in  the  way  of  the  executions.  As  to  the 
effect  of  the  assignment,  he  claims  that  the  mortgages  were 
valid,  m  between  the  mortgagor  and  mortgagee,  and  tliat  the 
legal  title,  as  between  the  mortgagor  and  mortgagee,  had  passed 
out  of  the  former  to  the  latter,  and  hence  that  the  assignment 
at  most  passed  to  the  assignee  for  the  benefit  of  creditors  only 
the  right  of  redemption  which  remained  in  the  assignor.  It 
is  difficult  to  state  the  precise  ground  upon  which  the  plaintiff 
stands  as  to  the  assignment.  It  is  stated  thus  in  the  points  of 
his  learned  counsel :  "  It  must  not  be  said  tliat  because  Sewell 
had  no  interest  to  part  with,  no  right  could  accrue  to  plaintiff 
by  the  purchase  of  Sewell's  interest.  Plaintiff  under  settled 
authority  does  not  depend  upon  any  estate  which  Sewell  hady 
but  on  the  just  though  anomalous  doctrine,  that  by  his  purchase 


1891.]  Tremaine  V,  Mortimer  et  al. 


Opinion  of  the  Court,  per  Earl,  J. 


he  acquired  the  right  wliieh  SewelFs  creditors  had  to  disregard 
the  mortgages."  The  defendant's  claim  that  after  default  in  the 
payment  of  the  mortgages  and  particularly  after  possession  taken 
by  Chase  under  liis  mortgage,  the  mortgagor  retained  no  right 
or  interest  in  the  property  which  was  subject  to  levy  and  sale 
upon  execution ;  that  after  the  assignment  whatever  interest 
he  had  in  the  property  was  vested  in  the  assignee,  and  thus 
that  the  assignment  stood  in  the  way  of  any  levy  upon  or  sale 
of  the  property  by  virtue  of  the  executions,  and  furthermore, 
that  while  the  sheriff  held  in  his  hands  the  writ  of  replevin 
he  could  not  levy  upon  the  same  property  by  virtue  of  tlie 
executions.  These  are  the  main  contentions  of  both  sides, 
elaborately  argued  in  the  briefs  submitted  to  us,  and  they 
present  interesting  questions,  some  of  which  are  not  easy  of 
solution. 

Without  examining  other  questions,  we  think  it  is  a  sufficient 
answer  to  the  plaintiff's  claim  of  title  that  before  the  issuing 
of  the  executions  under  which  he  claims  to  have  derived  his 
title,  a  general  assignment  was  executed  by  the  judgment 
debtor  for  the  benefit  of  his  creditors,  the  validity  of  which 
is  in  no  way  assailed,  which  entirely  divested  him  of  the  prop- 
erty. But  for  the  mortgages  it  is  conceded  that  the  general 
assignment  would  have  this  effect.  The  plaintiff  claims,  how- 
ever, that  because  the  mortgages  were  void  as  to  creditors,  for 
not  having  been  refiled  according  to  the  statute,  there  was 
something  which  did  not  pass  from  the  judgment  debtor  to  his 
assignee  w^hich  the  creditors,  and  they  alone,  could  seize  by 
virtue  of  their  executions. 

It  is  provided  by  the  act  chapter  279  of  the  Laws  of  1833, 
as  amended  by  the  act  chapter  418  of  the  Laws  of  1879,  that 
every  mortgage  of  goods  and  chattels  "which  shall  not  be 
accompanied  by  an  immediate  delivery  and  be  followed  by  an 
actual  and  continued  change  of  possession  of  the  things  mort- 
gaged, shall  be  absolutely  void  as  against  the  creditors  of  the 
mortgagor,  and  as  against  subsecinent  purchasers  and  mort- 
gagees in  good  faith,  unless  the  mortgage,  or  a  true  copy 
thereof,  shall  be  filed  as  directed  in  tlie  succeeding  section  "  of 
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the  act  The  next  section  provides  for  the  fihng  of  the  mort- 
gages ;  and  the  third  section  provides  tliat  every  mortgage  filed 
in  pursuance  of  the  act  "  shall  cease  to  be  valid  as  against  the 
creditors  of  the  person  making  the  same,  or  against  subsequent 
purchasers  or  mortgagees  in  good  faith,  after  the  expiration  of 
one  year  from  the  filing  thereof,  unless  within  thirty  days  next 
preceding  the  expiration  of  each  and  every  term  of  one  year 
after  the  filing  of  sucli  mortgage,  a  true  copy  of  such  mort- 
gage, together  with  a  statement  exhibiting  the  interest  of  the 
mortgagee  in  the  property  thereby  claimed  by  liim  by  virtue 
thereof,  shall  be  again  filed  in  the  ofiice  of  the  clerk." 

While  the  mortgage  in  tlie  cases  mentioned  in  the  act  is 
valid  as  between  the  parties  thereto,  it  is  void  as  to  the  cred- 
itors of  the  mortgagor.  But  the  act  confers  no  title  to  the 
property  upon  the  creditors,  and  by  virtue  of  the  act  they  take 
no  interest  in  it  The  mortgage  is  not  to  be  treated  as  made 
for  their  benefit,  and  the  mortgagee  does  not  hold  the  prop- 
erty in  trust  for  them.  The  eflFect  of  the  statute  is  simply  that 
in  the  cases  mentioned,  as  between  the  creditors  and  the  mort- 
gagor, the  mortgage  has  no  force  or  operation  whatever,  and 
the  case  is  to  be  treated  as  if  the  mortgage  had  never  existed. 
While  the  mortgage  is  void  as  to  creditors,  they  cannot  touch 
the  property  until  they  come  with  an  execution.  As  between 
the  mortgagor  and  the  creditors,  if  the  latter  can  claim  that  the 
mortgage  had  no  existence,  so  also  can  the  former  make  the 
same  claim.  They  cannot  at  the  same  time  assert  its  invalidity 
and  validity.  They  cannot  seize  the  property  as  belonging  to 
the  mortgagor,  and  at  the  same  time  deny  that  he  has  any  title 
to  the  property.  They  must  constantly  stand  upon  the  posi- 
tion that  the  mortgage  is  a  nullity.  As  between  them  and  the 
mortgagor,  both  parties  have  the  right  to  act  as  if  the  mort- 
gage had  never  existed,  and  before  the  creditors  obtain  a  lien 
on  the  property  by  virtue  of  their  executions,  the  mortgagor 
may  deal  with  the  same  in  any  honest  way.  He  may  sell  it 
and  convey  an  absolute  title,  subject  to  any  rights  the  mort- 
gagee has ;  or  he  can  deliver  the  property  to  the  mortgagee  in 
payment  of  the  debt  secured  by  the  mortgage,  or  the  mort- 
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gagee  can  release  the  debt,  with  or  without  payment,  and  thus 
invest  liim  with  an  al)solute  title,  and  the  creditors  will  have 
no  legal  ground  of  complaint  In  this  case,  at  any  time  before 
the  execution  of  the  assignment,  Sewell  could  have  executed 
new  mortgages  upon  the  property  to  secure  the  same  debts, 
and  if  they  had  been  properly  filed,  they  would  have  been  valid 
and  effectual  as  against  his  creditors. 

It  is  stated  that  this  view  of  the  situation  entirely  defeats 
the  creditor  in  such  a  case.  If  that  be  so,  it  is  due  only  to  the 
fact  that  he  is  in  the  situation  of  every  creditor  who  comes 
with  his  execution  after  the  debtor  has  in  some  way  parte<i 
with  or  become  divested  of  his  property.  It  may  be,  as 
claimed  on  the  part  of  the  plaintiff,  that  the  assignee  could 
not  impeach  the  title  of  the  mortgagees  because  the  mortgages 
were  not  refiled,  for  the  reason  that  he,  by  virtue  of  chapter 
314  of  the  Laws  of  1858,  can  disaffirm  and  treat  as  void  mort- 
gages only  when  made  in  fraud  of  the  rights  of  creditors  and 
as  the  only  infirmity  alleged  against  these  mortgages  is  that  they 
were  not  refiled,  it  may  be  that  he  has  no  greater  right  to 
assail  them  than  the  mortgagor  had-  If,  therefore,  the  credit- 
ors cannot  levy  upon  the  property  in  a  case  like  this,  and  can- 
not through  the  assignee  assail  the  mortgages,  it  is  difficult  to 
see  what  remedy  they  have.  It  is  possible  that  they  might 
maintain  some  equitable  action  but  it  is  not  necessary  now  to 
determine  whether  they  could  or  not  maintain  such  an  action, 
as  this  is  simply  an  action  based  upon  a  claimed  title  to  recover 
damages  for  the  conversion  of  tlie  property.  The  plaintiff's 
misfortune  is  due  to  the  fact  that  the  executions  were  not  issued 
until  after  the  assignment  was  made  and  the  judgment  debtor 
had  ceased  to  have  any  interest  whatever  in  the  property. 

In  the  case  of  Porter  v.  Parrrdey  (52  N.  Y.  185),  much  relied 
upon  by  the  learned  counsel  for  the  appellant,  the  judgment 
debtor  had  executed  a  mortgage  which  the  mortgagee  filed,  but 
which  he  had  not  refiled,  as  required  by  the  statute,  and  while 
the  property  remained  in  the  possession  of  the  mortgagor,  and 
before  any  other  title  intervened  between  him  and  his  creditors, 
it  was  seized  and  sold  by  virtue  of  the  execution  against  him, 
SiCKELs— Vol.  LXXXIIL        2 
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and  it  was  held  that  the  purchaser  at  the  execution  sale 
obtained  a  good  titla  The  learned  judge  writing  the  opinion 
in  that  case  carefully  limited  the  doctrine  therein  announced 
to  a  case  where  the  property  remained  in  the  possession  of  the 
mortgagor,  and  nothing  had  occurred  to  change  the  relations 
of  the  parties  except  the  forfeiture.  This  case  would  be  like 
that  if  the  property  had  been  seized  by  virtue  of  the  executions 
before  the  making  of  the  assignment.  The  intervention  of 
the  assignment  between  the  creditors  and  the  property  makes 
the  difference  between  that  case  and  this. 

The  case  of  Wheeler  v.  Lawsan  (103  N".  Y.  40)  is  an 
authority  for  the  views  we  have  expressed.  There  Shoe- 
maker executed  a  chattel  mortgage  to  plaintiff's  assignor. 
He  subsequently  made  a  general  assignment  for  the  benefit  of 
his  creditora  The  assignee,  with  the  consent  of  Shoemaker, 
surrendered  tlie  property  to  the  plaintiff  as  assignee  of  the  mort- 
gage, from  whose  possession  it  was  forcibly  taken  by  the 
defendant,  who,  as  sheriff,  had  in  his  hands  an  execution 
against  Shoemaker,  issued  upon  a  judgment  rendered  after  the 
property  came  into  the  plaintiff's  possession ;  and  it  was  held 
that  tlie  invalidity  of  the  chattel  mortgage  did  not  justify  the 
taking,  as  in  such  case  the  title  to  the  property  was  in  the 
assignee  of  Shoemaker,  and  proof  of  the  plaintiff's  possession 
was  sufficient  to  sustain  the  action.  In  that  case  the  mortgage 
was  not  filed  and  there,  as  here,  it  was  good  as  between  the 
parties  thereto,  and  the  mortgagor  remained  in  possession  until 
he  executed  the  general  assignment.  The  precise  point  decided 
in  that  case  was  that  after  the  execution  of  the  assignment  the 
sheriff  could  not  levy  upon  and  seize  the  pix)perty  by  virtue 
of  an  execution  in  his  hands. 

The  case  of  Kitchen  v.  Lowery^  recently  decided  in  the 
Second  Division  of  this  court,  is  to  the  same  effect.  There 
the  action  was  brought  by  the  plaintiff  as  a  judgment  cred- 
itor of  Samuel  S.  Lowery  and  George  M.  Lowery,  to  set 
aside  a  general  assignment  for  the  benefit  of  creditors 
and  two  chattel  mortgages  made  by  them.  One  of  the 
mortgages  held  by  Titus  Sheard  was  executed  on  the  24th 
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day  of  December,  1883 ;  the  other  was  executed  to  Nora  K. 
Lowery  on  the  1st  day  of  September,  1884.  Both  mortgagee 
were  filed  on  the  24th  day  of  August,  1885,  on  which  day, 
after  the  filing  of  the  mortgages,  the  Lowerys  made  a  general 
assignment  of  all  their  property  for  the  benefit  of  their  credit- 
ors. The  debt  of  Norn  K,  Lowery  was  preferred  in  the 
assignment,  it  being  stated  therein  that  she  held  as  collateral 
security  a  chattel  mortgage,  subject,  however,  to  the  prior 
mortgage  of  Sheard.  The  assignors  delivered  to  the  assignee 
all  their  property,  including  that  covered  by  the  chattel 
mortgages.  On  November  18, 1885,  Sheard  took  the  property 
under  his  mortgage  and  advertised  and  sold  it  at  public  auction. 
The  trial  court  found  that  the  mortgages  and  assignment  were 
made  in  good  faith  and  were  not  intended  to  defraud  creditors. 
The  learned  judge,  writing  the  opinion  of  the  court,  said  : 
"  Whilst  the  mortgagee  of  chattels  is  deemed  the  owner  and 
has  the  right  to  reduce  them  to  possession,  the  mortgagor  has 
the  right  to  redeem  before  sale  or  to  receive  the  surplus,  if 
any,  that  shall  arise  upon  a  sale.  lie  has  an  interest  in  the 
property  which  is  assignable,  and  such  interest  under  a  general 
assignment  for  the  benefit  of  creditors  passes  to  the  assignee.'^ 
He  further  said :  "  They  (the  mortgages)  may  be  void  as  to 
creditors  for  the  reason  that  they  were  not  filed  at  the 
time  their  credits  were  given ;  but  if  creditors  neglect  to 
avail  themselves  of  the  means  provided  by  sta^tute  to  secure 
the  payment  of  their  claims  until  the  mortgagor  has  transferred 
his  interest  to  an  assignee,  they  thereby  lose  the  advantage 
which  they  otherwise  might  have  gained.  In  such  a  case  the 
assignee  acquires  a  superior  right  to  the  individual  creditor, 
and  takes  the  same  in  trust  for  all  the  creditors.  Before  such 
transfer  the  creditor,  upon  obtaining  judgment,  might  have 
secured  a  lien  upon  the  personal  property  of  the  judgment 
debtor  by  the  levy  of  an  execution  thereon.  He  might 
also  have  obtained  a  lien  by  a  like  levy  upon  the  prop- 
erty covered  by  the  mortgage.  The  mortgage  being  void 
as  to  him,  the  property  would  be  regarded  as  that  of 
the    judgment    debtor,    and    the    levy    would    have    the 
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same  force  as  if  no  mortgage  existed.  But  waiting  until 
after  the  assignment,  he  loses  his  right  to  acquire  a  lien  by 
levy.  *  *  *  The  mortgagors,  by  their  assignment,  have 
transferred  all  of  their  interest  therein  to  tlie  assignee.  The 
mortgagee,  Sheard,  has  taken  the  property  under  his  mortgage 
and  sold  it  The  property  mortgaged  has  now  passed  into  the 
hands  of  the  purchasers  under  such  sale,  and  whatever  rights 
the  plaintiflE  may  have  had,  none  remain  that  are  available  to 
afford  him  relief."  It  is  true  that  in  each  of  the  two  cases 
last  cited,  the  mortgagor  was  in  possession  of  the  mortgaged 
property  at  the  tune  he  executed  his  general  assignment  but 
that  circumstance  does  not  materially  distinguish  those  cases 
from  this.  There  was  default  in  the  mortgages  involved  in 
those  cases  as  in  this ;  and  upon  default  of  the  mortgagor  of  chat- 
tels, the  absolute  legal  title  vests  at  once  without  possessiou 
in  the  mortgagee,  and  all  the  mortgagor  has  left  is  a  right  oi 
redemption  in  equity,  and  there  is  no  interest  in  the  property 
left  in  him  which  can  be  seized  by  execution.  {IlamiU  v. 
GiUespie^  48  N.  T.  556 ;  Porter  v.  Pa/rmley^  supra  /  Judson 
V.  Easton,  58  N.  Y.  664 ;  Casserly  v.  WUherhee,  119  id.  623 ; 
Leadbetter  v.  Leadbetter,  125  N.  Y.  290.) 

Therefore,  under  the  general  assignment  of  Sewell,  the 
rights  of  the  assignee  in  and  to  the  mortgaged  property  were 
just  as  great  as  they  would  have  been  if  the  assignment  had 
been  executed  before  either  of  the  mortgagees  had  taken  pos- 
session of  the  property.  After  default  in  a  chattel  mortgage, 
the  mortgagor  has  a  beneficial  interest  in  the  property,  and 
even  after  the  mortgagee  has  taken  possession,  practically  he 
holds  it  only  as  security  for  his  debt  which  the  mortgagor  can 
pay,  and  thus  he  can  redeem  his  property ;  and  he  has  a  real 
interest  which  he  can  convey,  although  the  mortgagee  has 
taken  possession  of  the  property. 

The  position  of  the  plaintiff,  therefore,  is  this :  If  he  asserts 
the  validity  of  the  moi'tgages  for  any  purpose  as  between  the 
creditors  and  the  mortgagor,  then  the  title  to  the  property  was 
in  die  mortgagees,  and  was  not  subject  to  levy  upon  the  exe- 
cutions.    If  he  asserts  that  the  mortgages  were,  as  between 
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him  and  the  mortgagor,  invalid  and  non-existent,  then  the 
property  passed  under  the  asfiignment  and  was  out  of  reach  of 
the  executions. 

We,  therefore,  see  no  reason  to  doubt  that  the  judgment 
below  is  right,  and  it  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Etta  L.  Alexander,  Respondent,  v.  Rochester  City  and 
Brighton  Railroad  Company,  Appellant 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  defendant's  negligence,  the  testimony  was  to  this  effect:  Plaintiff 
was  riding  in  one  of  defendant's  street  cars;  a  wagon  loaded  with  lumber 
was  moving  in  the  opposite  direction,  using  the  rails  of  another  track. 
The  driver  of  the  wagon,  after  it  had  passed  the  driver  of  the  street  car 
and  when  it  was  abreast  of  the  car,  suddenly  turned  off  the  track ; 
the  lumber  which  projected  beyond  the  wagon  was,  by  the  movement, 
thrust  through  a  window  of  the  car,  and  struck  the  plaintiff,  inflicting 
the  injury  complained  of.  The  car  driver  happening  to  look  up  in  his 
mirror  saw  the  wagon  driver  in  the  act  of  turning  out,  and  he  at  once 
set  the  brake  and  stopped  the  car.  It  was  claimed  that  the  car  was 
traveling  at  an  unusual  rate  of  speed.  Held,  that  the  evidence  failed  to 
show  any  negligence  on  the  part  of  defendant,  and  the  submission  of 
the  question  to  the  jury  was  error;  that  assuming  the  rate  of  speed  of 
the  car  was  unusual,  it  had  nothing  to  do  with  the  accident. 

ma  V.  JV:  a.  B,  B.  Co.  (lOO  N.  Y.  239),  distinguished. 

(Argued  May  1,  1891;  decided  June  2,  1801.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  23,  1891,  which  afiirmed  a  judgment  in  favor 
of  plaintLS  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries 
sustained  by  plaintiff  while  a  passenger  on  one  of  the  defend- 
ant's cars  through  its  negligence. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Thomas  Ramss  for  appellant.  The  exception  to  the  denial 
of  the  motion  for  a  nonsuit  was  well  taken.  {Searles  v.  M. 
R.  Co.,  101  N.  Y.  661 ;  Taylixr  v.  City  of  Yonkers,  105  id. 
209 ;  Hegeman  v.  W.  R,  R.  Co.,  13  id.  9 ;  Unger  v.  F.  S.  S. 
R.  R.  Co.,  61  id.  501,  502 ;  Ethermgtcm  v.  P,  P,  <&  C  L  R. 
R.  Co.,  88  id.  643 ;  Adolph  v.  C  P.  N.  <&  R.  R.  R.  Co.,  76 
id.  537 ;  HubheU  v.  City  of  Yonkers,  105  id.  439 ;  F.  8.,  etc,, 
R.  R.  Co.  V.  Gibson,  96  Penn.  St.  83 ;  Potts  v.  C.  C  R.  R. 
Co.,  33  Fed.  Rep.  610.)  A  person  has  a  right  to  act  on  the 
presumption  that  another  will  conduct  himself  in  accordance 
with  the  rights  and  duties  of  both.  {Newson  v.  N.  Y.  C.  R. 
R.  Co.,  29  N.  Y.  390  ;  Ems  v.  IT.  R.  R.  R.  Co.,  35  id.  28 ; 
Gordon  v.  G.  S.  <&  N.  R.  R.  Co.,  40  Barb.  550 ;  Massoth  v. 
D.  (6  n.  C.  Co.,  64  K  Y.  532.) 

P.  Chamberlain,  Jr..,  for  respondent.  The  defendant's 
motion  for  a  nonsuit  was  properly  denied.  {Murphy  v.  C.  T. 
&  B.  R.  R.  Co.,  36  Hun,  199 ;  Seyholt  v.  ]^.  Y,  L.  E.  & 
W.  R.  Co.,  95  K  Y.  562 ;  JTart  v.  //.  R.  B.  Co.,  80  id.  622 ; 
Payne  v.  T.  <&  B.  R.  R.  Co.,  83  id.  572 ;  Justice  v.  Lang, 
52  id.  323  ;  Coleman  v.  S.  A.  R.  R.  Co.,  41  Hun,  380 ;  Bowen 
V.  N.  Y.  C.R.  R.  Co.,  18  K  Y.  410 ;  Brovm,  y.  iT.  Y.  C. 
R.  R.  Co.,  34  id.  404 ;  Weher  v.  N.  Y.  C.  R.  R.  Co.,  58  id. 
461 ;  Stewart  v.  C.  R.  R.  Co.,  90  id.  592 ;  Feeney  v.  B.  C. 
R.  R.  Co.,  36  Hun,  198 ;  Morse  v.  Bogart,  4  Den.  108 ; 
Scofield  V.  Hernandez.,  47  N.  Y.  313 ;  Thompson  v.  lAineby, 
50  How.  Pr.  103 ;  66  N.  Y.  631 ;  King  v.  City  of  Troy,  104 
id.  352 ;  Alherti  v.  N.  Y,  L.  E.  &  W.  R.  R.  Co.,  43  Hun, 
421 ;  CaM/weU  v.  N.  J.  S.  Co.,  47  N.  Y.  282 ;  Murphy  v.  C. 
LiSc  B.  R.  R.  Co.,  36  Hun,  200 ;  BwrreU  v.  T.  A.  R.  R.  ' 
Co.,  45  N".  Y.  632 ;  Payne  v.  T.  cfe  R.  R.  R.  Co.,  83  id.  574 ; 
58  id.  126,  613 ;  Carroll  v.  S.  I.  R.  R.  Co.,  57  id.  126 ;  Bar- 
rett  V.  T.A.  R.  R.  Co.,  8  Abb.  [N.  C]  216.)  No  error  was 
committed  by  the  court  in  the  reception  or  rejection  of  evi- 
dence. {Adolph  V.  C.  P.,  JSr.  cfe  E  R.  R.  R.  Co.,  76  K  Y. 
530 ;  Massoth  v.  B.  c&  H.  C.  Co.,  64  id.  524 ;  IIUl  v.  If.  A. 
R.  R.  Co.,  109  id.  239;  McCain  r.  B.  C.  R.  R.  Co.,  116  id. 
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459 ;  Turner  v.  City  of  Newburgh^  109  id.  301 ;  Griswold  v. 
N.  Y.  a  <k  H.  R.  R.  R.  Co,,  U  Hun,  236 ;  115  N.  Y.  61.) 
No  error  was  committed  by  the  court  in  refusing  to  charge  as 
requested  by  defendant's  counsel.  {Barrett  v.  T.  A.  R,  R, 
Co.,  45  N.  Y.  634 ;  CdLdweU  v.  S.  B.  Co.,  47  id.  286  ;  Cordy 
V.  Meeker,  85  id.  618 ;  Reyrruxnd  v.  Richmond,  88  id.  671 ; 
Esmond  v.  Ki/ngsley,  19  N.  Y.  S.  R  665.)  The  verdict  was 
not  excessive.  {Gale  v.  N,  Y,  C.  R.  R,  Co,,  13  Hun,  1 ; 
MeShean  v.  N,  Y,  C,  R.  R.  Co.,  6  Alb.  L.  J.  110 ;  Whiteman 
V.  Leslie,  54  How.  Pr.  494 ;  Daly  v.  Byrne,  11  J.  &  S.  261 ; 
Bierbeaur  v.  iV\  Y.  C,  R.  R.  Co.,  15  Hun,  559 ;  Bowles  v. 
R.,  W.  cfe  O.  R.  R,  Co,,  46  id.  327 ;  Avery  v.  iT.  Y,  C,  c&  U,  R. 
R.  R.  Co.,  17  K  Y.  S.  K.  426 ;  Minic  v.  City  of  Tray,  19  Hun, 
253;  Coppins  v.  N.  Y  C.  dk  IL  R.  R,  R.  Co,,  48  id.  800; 
Walker  v.  E.  R.  R.  Co.,  63  Barb.  260 ;  Ilarrold  v.  N.  Y  jK 
R,  R,  Co.,  24  Hun,  184;  Groves  v.  City  of  Rochester,  39  id. 
11 ;  Murray  v.  77.  R.  R.  R.  Co.,  47  Barb.  200 ;  Iliekenbottom 
V.  D.,  L.  &  W.  R.  R.  Co,,  15  K  Y.  S.  R  11.) 

Gray,  J.  Upon  the  trial  of  this  action  I  think  the  plaintiff 
failed  to  make  out  a  case  of  negligence  against  the  defendant, 
and,  therefore,  established  no  right  to  recover  damages  for  the 
injuries  she  has  sustained.  The  evidence  is  utterly  wanting,  in 
this  record,  from  which  it  might  be  inferred  that  the  accident 
was  in  the  slightest  degree  attributable  to  any  act  of  omission 
or  commission  on  the  part  of  the  car  driver.  Her  own  narra- 
tive of  the  occurrence  and  that  of  her  witness,  a  fellow  passenger, 
do  not  conflict  with  the  car  driver's  version,  and  it  is  plain  and 
above  any  reasonable  doubt,  that  the  incident  was  one,  which 
no  one,  in  the  exercise  of  ordinary  human  foresight,  or  of  that 
prudence,  which  should  characterize  human  action,  when 
entrusted  with  responsibility  towards  others,  could  have  antici- 
pated. The  horse-car,  in  which  the  plaintiff  was  riding,  was 
proceeding  on  its  way,  in  the  city  of  Rochester,  upon  the  north- 
ernmost of  the  two  tracks  of  the  defendant's  road.  Coming  in 
the  opposite  direction  and  using  the  rails  of  the  other  track 
was  a  wagon,  heavily  loaded  with  lumber.     When  this  wagon 
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was  abreast  of  the  ear,  its  driver  suddenly  turned  off  the  track, 
and,  in  doing  so,  the  ends  of  the  lumber,  which  projected  from 
the  after  part  of  the  wagon,  were  jerked,  or  thrust,  by  the 
sudden  movement  of  turning,  through  one  of  the  car  windows ; 
striking  the  plaintiff  a  blow  in  the  back.  At  the  moment, 
she  was  rising  from  her  seat  to  pull  tlie  car  strap,  for  the  pur- 
pose of  signalling  the  driver  to  stop  at  the  street  comer  they 
were  nearing.  Her  eye  glancing  out  of  the  car  caught  a  view 
of  the  wagon.  When  asked  as  to  what  she  saw,  she  testified 
"  It  was  on  the  opposite  track,  turning  off  from  it ;  it  was 
about  at  right  angles  when  I  saw  it."  Then,  more  particularly, 
she  testified :  "  He  (the  wagon  driver)  was  turning  off  the  track 
at  the  time  of  this  occurrence.  *  *  *  He  was  at  about 
right  angles  with  the  track  when  I  saw  it ;  this  was  at  the  time,  at 
the  moment,  that  I  was  struck,  at  the  moment  the  lumber  came 
through  the  window ;  he  was  then  at  about  right  angles ;  I  had 
not  observed  him  turning  off  the  track  before  I  was  struck ; 
I  saw  him  just  at  the  time ;  *  *  *  my  attention  happened 
to  be  drawn  off  tliat  way  so  as  to  notice  him  before  I  was  hit." 
Again  she  describes  the  occurrence :  "We  were  going  in  opposite 
directions ;  tliis  lumber  wagon  and  team  were  going  up  the  street, 
as  we  call  it,  and  I  was  riding  down ;  the  teams  had  passed 
each  other,  the  teams  of  the  car  and  lumber  wagon,  and  the 
drivers  had  passed  by  each  other ;  and  as  much  of  the  car  as 
was  in  front  of  me  had  passed  by  the  lumber  wagon  and  its 
load ;  I  did  not  observe  the  driver  of  the  lumber  wagon  when 
he  commenced  to  turn,  Q.  You  observed  the  act  of  turning? 
Ans.  As  he  was  turning.  Q.  And  then  almost  immediately 
after  you  observed  his  act  of  turning  you  were  struck  ?  Ans. 
It  was  all  at  the  same  time  and  I  was  struck  by  the  ends  of 
the  rear  of  the  load    *    *     *." 

The  driver  is  the  only  other  witness  in  the  case,  whose  evi- 
dence gives  any  information  about  the  movements  of  the 
wagon.  From  his  account,  it  appears  that  when  he  first  saw 
the  wagon  it  was  coming  towards  him  on  the  other  track,  fol- 
lowing behind  a  street  car.  The  road  was  clear  before  him 
and  he  was  going  along,  passing  the  car  and  wagon,  with  notb- 
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ing  to  attract  his  attention,  when,  happening  to  look  up  in  his 
mirror,  he  saw  the  wagon  driver  in  the  act  of  turning  out  and 
he  at  once  set  liis  brake  and  stopped  his  car,  fearing  some 
injury  from  the  load.  He  testified  that  neither  at  the  time 
when  the  team  of  the  lumber  wagon  passed  his  team,  nor 
when  the  wagon  passed,  had  he  seen  any  movement  towards 
turning  out.  The  whole  load  had  gone  by  him  and  it  was 
owing  to  his  glancing  into  his  mirror  that  he  noticed  the 
sudden  movement  of  the  lumber  teamster  and  was  enabled  to 
set  his  brakes  to  arrest  his  own  motion.  The  suddenness  and 
rapidity,  with  which  the  car  was  struck  by  the  wagon  load,  are 
evidenced  by  the  fact  that  the  breaking  of  the  car  window 
pane  was  the  only  damage  inflicted  upon  the  car.  The  wood- 
work was  not  even  touched.  This  proved  the  striking  of  the 
car  to  have  been  caused  by  the  jerk,  or  violent  movement 
necessarily  imparted  to  the  wagon  body  by  the  driver's  attempt 
to  take  his  wagon  wheels  so  abruptly  out  of  the  rails.  The 
driver  of  the  wagon  was  never  found  and  the  description  of 
the  incident  is  thus  confined  to  the  testimony  of  the  plaintif! 
and  the  car  driver,  which  agrees  as  to  these  essential  features. 
The  testimony  of  the  witness,  who  was  a  passenger  in  the  car, 
relates  only  to  what  took  place  at  the  time  the  plaintiff  was 
struck ;  except  that  he  testifies  to  the  rapid  rate  at  which  the 
car  was  proceeding.  And  the  evidence  as  to  the  high  rate  of 
speed  constitutes,  in  effect,  the  only  real  basis  upon  which  the 
respondent's  counsel  founds  his  argument  in  support  of  this 
large  and  extraordinary  recovery.  He  claims  that  "the 
approximate  cause  of  the  accident  and  injury  was  the  high  and 
dangerous  rate  of  speed  at  which  the  car  was  being  driven," 
and  he  argues  that  if  the  driver  had  been  proceeding  at  a 
more  moderate  speed,  he  could  have  stopped  his  car  and  avoided 
the  collision.  I  do  not  perceive  the  force  of  this  argument. 
Assuming  the  rate  of  speed  to  have  been  unusual,  even,  the 
speed  of  the  car  had  nothing  to  do  with  the  occurrence.  The 
track  was  clear  ahead  of  the  car  driver ;  the  lumber  wagon 
was  where  it  could  not  possibly  collide  with  the  car  and  there 
was  nothing  to  indicate  to  the  car  driver  that  the  teamster 
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intended  to  change  the  course  of  his  wagon.     He  had  every 
right  to  suppose,  if  there  was  reason  for  his  dwelling  upon  the 
very  common  occurrence  of  a  wagon  using  the  other  track, 
that  it  would  not  turn  off  in  the  middle  of  a  block,  but  that  it 
would  continue  on.     It  cannot  be  assumed  from  the  eWdence 
what,  if  the  car  had  l)een  running  at  a  slow  rate  of  speed, 
would  have  been  the  result  of  tlie  wagon  driver's  act  of  sud- 
denly  turning  off  the  rails.     If  conjecture  were  admissible, 
it  might  bear  either  way  upon  the  causes  of  this  occurrence. 
If  I  were  to  conjecture  upon  the  effect  of  the  rapidity  of  the 
car's  movement,  I  should  incline  to  the  supposition  that  it  may 
have  prevented  a  severer  collision.     Tlie  facts  of  the  case  per- 
mit no  inference  of  fault  in  the  driver.     He  had  nothing  to 
warn  him,  or  even  to  suggest  to  him  an  impending,  or  possible 
collision  of  the  wagon  with  any  part  of  his  car.     He  was  evi- 
dently alert ;  for  he  had  his  brake  so  well  in  hand  as  to  be  able 
to  stop  the  car  at  once.     He  was  not  bound  to  infer  the  exist- 
ence of  danger  from  the  approach  of  a  wagon  upon  the  other 
track.     So  far  as  he  was  concenied  in  the  causes  of  the  plaintiff's 
injuries,  his  a(;tion  was  no  more  a  procuring  element  than  if, 
when  abreast  of  the  car,  the  wagon  driver  had  suddenly  turned 
his  team  and  intentionally  driven  his  pole  or  wagon  into  the 
car.     The  driver  of  the  wagon  had  a  right  to  use  the  street 
railway  track  and  his  use  of  it  would  have  led  to  no  injurious 
result  in  this  case,  if,  in  order  to  leave  it  at  that  place,  he  had 
not  turned  his  wheels  so  abruptly  as  to  throw,  or  swing  the  end 
of  his  wagon  body  around  and  against  the  passing  car.     It  was 
his  negligent  and  reckless  act  which  directly  caused  the  injury 
to  the  plaintiff  and  the  case  fails  to  disclose  any  neglect  on  the 
driver's  part,  which  co-operat?d  to  occasion  that  result.     As 
the  case  stood  upon  the  evidence,  no  inference  was  permissibla 
that  the  defendant  had  failed  in  its  obligation  to  carry  the 
plaintiff  with  that  care  and  vigilance,  which  are  imposed  by  law 
upon  such  a  carrier  c  f  passengers,  and  to  allow  the  jury  to  pass 
ujx)n  the  issue  was  to  invite  a  verdict  for  the  plaintiff,  based 
solely  upon  a  sympathy  for  her  suffering.     It  was  distinctly 
error  in  the  trial  judge  to  deny  the  motion  for  a  nonsuit 
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The  judgment  was  sought  to  be  upheld,  below,  by  reference 
to  the  case  of  mU  v.  mnth  Ave.  R.  JR.  Co.  (109  K  Y.  239). 
That  decision  is  not  in  point.  There  the  street  car,  while  mov- 
ing at  unusual  speed,  was  struck  by  the  pole,  or  shaft,  of  a  truck, 
which  penetrated  the  front  panels  of  the  car,  with  force  suffi- 
cient to  injure  a  passenger.  Plainly  enough,  sucli  an  occurrence 
suggested  some  possible  negligence  in  the  car  driver  and  called 
for  some  explanation  of  such  a  collision.  An  inference  was 
justifiable,  on  the  plaintiflPs  proof,  that  the  car  driver  might 
have  avoided  the  collision,  or  lessened  its  eilect,  and,  therefore, 
it  was  error  to  dismiss  the  complaint.  The  very  nature  of  tlie 
accident  in  that  case  raised  the  inference  that  the  driver  must 
have  been  reckless  and  that  there  might  have  been  some  way 
to  avoid  it  by  prudent  driving;  while  here  there  was  only 
reason  to  believe  that  the  car  driver  could  have  done  nothing 
to  avoid  the  consequences  of  the  teamster's  conduct. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Croft  C.  Carroll,  Respondent,  v.  Clayton  E.  Sweet, 

Appellant. 

Willie,  as  between  the  holder  and  drawer  of  a  check,  presentment  may  be 
made  at  any  time,  and  delay  in  presentment  does  not  discharge  the  lia- 
bility of  the  drawer,  unless  loss  has  resulted  to  him,  a  different  rule 
obtains  as  between  holder  and  indorser. 

The  holder,  on  accepting  the  check,  assumes  the  obligation  to  present  the 
same  for  payment  within  the  time  prescribed  by  the  law  merchant,  i.  e,, 
not  later  than  the  next  day  after  its  date,  and  if  payment  is  refused,  to 
protest  the  same  and  give  notice  of  non-payment.  A  failure  to  do  this 
discharges  the  indorser  from  liability  as  such,  irrespective  of  any 
question  of  loss  or  injury. 

In  an  action  to  recover  the  balance  of  an  indebtedness  for  services  rendered, 
in  which  the  defense  was  payment,  it  appeared  that  one  W.  gave  his 
check  to  defendant  for  the  amount  of  a  loan.  Defendant,  on  the  same 
day,  indorsed  and  delivered  it  to  plaintiff  at  the  place  where  the  bank 
on  which  it  was  drawn  was  located,  to  apply  upon  the  indebtedness  in 
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suit.  W.  requested  plaintiff  to  hold  the  check  for  a  few  days,  stating^ 
if  plaintiff  would  let  him  know  when  he  wished  to  use  the  check,  he 
would  then  provide  for  it.  W.  testified  on  the  trial  that  he  had  then 
enough  money  to  pay  the  check  and  would  have  paid  it  had  payment 
been  insisted  upon.  Plaintiff  kept  the  check  for  nine  days  before  he 
presented  it  for  payment.  W.  in  the  meantime  had  become  insolvent. 
The  cashier  of  the  bank  on  which  it  was  drawn  testified  that  there  were 
no  funds  to  meet  it,  and  it  would  not  have  been  paid  if  it  had  been  pre- 
sented any  time  after  the  day  of  its  date.  There  was  no  agreement  that 
the  check  in  suit  should  be  taken  in  absolute  satisfaction  of  the  debt. 
The  court  directed  a  verdict  for  the  plaintiff.  Held,  error;  that  the 
delay  in  presenting  the  check  discharged  defendant  from  liability  as 
indorser;  that  the  delay  was  not  excused  by  the  fact  that  the  drawer  had 
no  funds,  or  was  insolvent,  or  because  presentment  would  have  been 
unavailing  as  a  means  of  procuring  payment;  that  while  the  indorse- 
ment and  transfer  of  the  check  operated  as  a  provisional  payment  only» 
if  the  delay  caused  a  loss  to  defendant,  to  the  extent  of  the  loss  the  delay 
was  tantamount  to  actual  payment;  that  as  there  was  evidence  tending 
to  show  that  the  delay  prevented  a  collection  of  the  check  In  whole  or 
in  part,  and  that  so  much  was  lost  to  defendant,  the  case  should  have 
been  submitted  to  the  jury. 

(Submitted  May  4,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
February  9,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  to  recover  the  balance  of  an  indebtedness 
for  services  rendered.  The  defense  of  payment  by  check  was 
interposed. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jff.  E,  Losey  and  J.  W,  Bartram  for  appellant.  The  plain- 
tiff was  guilty  of  laches  in  dealing  with  the  Woodruff  check  ; 
when  he  accepted  the  check  he  assumed  the  duty  of  causing 
proper  demand  of  payment  to  be  made,  and  notice  of  non- 
payment to  be  duly  given  to  the  defendant  as  indorser.  {Cro^n- 
well  V.  LoveMy  1  Hall,  56 ;  Muy^ray  v.  Judah^  6  Cow.  484  j 
Smith  V.  Miller,  43  X  Y.  171 ;  Burkhalter  v.  S.  N.  Ba/nJc,  42 
id.  538 ;  M.  Bamk  v.  Broderick,  13  Wend.  134 ;  Alexcmder  v^ 
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BuTchfield^  7  M.  &  G.  1061.)  By  reason  of  the  plaintiff's 
neglect  to  make  due  demand  and  give  due  notice  of  the  dis- 
honor of  the  check  in  question,  he  discharged  the  defendant 
from  all  liability  either  upon  the  check  or  upon  the  indebted- 
ness for  which  it  was  transferred  to  the  plaintiff.  {Smith  v. 
Miller,  43  N.  Y.  171 ;  Daniels  on  Neg.  Inst.  §  1587 ;  52  N.  Y. 
545  ;  C.  BanJc  v.  Hughes,  17  WenA  98 ;  Clift  v.  Rodgers,  25 
Hun,  39  ;  People  ex  rd.  v.  Cromwell,  102  N.  Y.  477.) 

Ca/rter,  Hughes  &  Kellogg  for  respondent.  The  "Woodruff 
check  was  received  by  the  plaintiff  as  conditional  payment. 
{Bradford  v.  Fox,  38  K  Y.  290 ;  Toley  v.  Barber,  5  Johns. 
68  ;  Nod  v.  Mwrray,  13  K  Y.  167, 172  ;  Buswell  v.  Pomier, 
83  id-  312.)  The  liability  of  the  defendant  upon  the  original 
debt  is  not  to  be  determined  by  his  liability  as  indorser. 
{HainiUon  v.  OwnmAngham,,  2  Brock.  500 ;  Gallagher  v. 
Roberts,  2  Wash.  C.  C.  191 ;  Flieg  v.  Sleet,  43  Ohio  St.  53.) 
The  Woodruff  check  was  not  available  to  the  plaintiff  as  a 
means  of  obtaining  payment  of  his  claim.  {Sutter  v.  Vande- 
veer,  122  N.  Y.  653.)  N"o  loss  was  occasioned  to  the  defend- 
ant by  the  delay  in  the  presentation  of  the  check.  {Carroll 
v.  Sweet,  25  J.  &  S.  107 ;  Daniels  on  Neg.  Inst  §  1596  ;  F.  iT. 
Bank  v.  F.  N.  Bank,  77  N.  Y.  320  ;  S,  R.  R.  Co.  v.  CoUins, 
67  id.  644  ;  Bradford  v.  Fox,  38  id.  290.) 

Andrews,  J.  The  indorsement  and  titinsf er  by  the  defend- 
ant to  the  plaintiff  of  the  check  to  Woodruff  operated  as 
provisional  payment  only  of  so  much  of  the  antecedent  debt 
owing  by  the  defendant  to  the  plaintiff.  There  was  no 
agreement  that  it  should  be  taken  in  absolute  satisfaction 
of  the  debt  and,  in  the  absence  of  such  an  agreement,  the 
intendment  of  law  is  that  it  was  conditional  payment  only. 
{HiU  V.  Beebe,  13  K  Y.  566  ;  Bradford  v.  Fox,  38  id.  289.) 
The  debt  remained  until  discharged  by  payment  of  the 
check  or  by  such  dealing  with  the  check  by  the  plaintiff  as 
would,  in  judgment  of  law,  convert  what  was  originally  a  pro* 
visional  payment  into  an  absolute  one.     The  check  was  dated 
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August  22,  1887,  and  was  drawn  on  the  Asbury  Park  National 
Bank  and  was  on  the  same  day  indorsed  and  delivered  by  the 
defendant  to  the  plaintiff  at  the  place  where  the  bank  was 
located. 

The  plaintiff  on  accepting  the  check  assumed,  as  between 
himself  and  the  defendant,  an  obligation  to  present  the  same 
to  the  bank  for  payment  within  the  time  prescribed  by  the  law 
merchant,  that  is  to  say,  not  later  than  the  next  day  after  its 
date,  and  if  refused,  to  protest  the  same  and  give  notice  of 
non-payment  {Smith  v.  Janes^  20  Wend.  192.)  It  was  not 
presented  until  the  thirty-first  of  August,  nine  days  after  it 
was  received  by  the  plaintiff.  .  The  defendant  was,  by  such 
delay,  discharged  from  liability  as  indorser  of  the  check, 
irrespective  of  any  question  of  loss  or  injury.  Presentment 
in  due  time,  as  fixed  by  the  law  merchant,  was  a  con- 
dition upon  performance  of  which  the  liability  of  the 
defendant  as  indorser  depended,  and  this  delay  was  not 
excused  although  the  drawer  of  the  check  had  no  funds,  or 
was  insolvent,  or  because  presentment  would  have  been  una- 
vailing as  a  means  of  procuring  payment.  (Mohawk  Bcmk 
V.  Broderick^  10  Wend.  304 ;  Gough  v.  Stoats^  13  id.  549.) 
A  different  nile  obtains  as  between  the  holder  and  drawer 
of  a  check.  As  between  them  presentment  may  be  made  at 
any  time  and  delay  in  presentment  does  not  discharge  the 
liability  of  the  drawer  unless  loss  has  resulted.  {Little  v. 
Ptienix  Bank,  2  Hill,  425.; 

The  action  here  is  not  upon  the  indorsement  of  the  defend- 
ant, but  upon  the  original  indebtedness.  If  the  discharge  of 
the  defendant's  liability  as  indorser  discharges  also  his  liability 
as  debtor  for  the  original  debt,  the  judgment  must  on  that 
ground  be  reveiocd.  In  Ilamilton  v.  Cunningham  (2  Brock. 
850),  Chief  Justice  Marshall  considered  the  effect  of  the 
neglect  of  the  holder  of  a  bill  to  give  due  notice  of  dishonor, 
whereby  prior  parties  thereto  were  discharged,  upon  the  liability 
of  a  debtor  for  the  debt  for  which  the  bill  was  drawn.  After 
showing  that  the  authorities  in  which  the  debtor  had  been  held 
discharged,  proceeded  upon  the  theory  that  he  had  sustained 
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an  actual  loss,  reached  the  conclusion  that  the  true  principle  is 
"  that  if  a  bill  be  received  as  provisional  payment,  the  omission 
to  give  due  notice  of  its  dishonor,  deprives  the  creditor  of  his 
action  on  that  bill,  but  does  not  compel  him  to  take  it  in  abso- 
lute payment  or  deprive  him  of  his  action  on  the  original  debt 
further  than  damage  has  been  sustained  actually  or  in  legal 
guppositioi  by  the  debtor."  (See  also  GaUagher*8  Extb,  v. 
RoberU,  2  Wash.  C.  C.  191 ;  Fleig  v.  Sleet,  43  Ohio  St.  53.) 
I  am  not  sure  that  this  doctrine  is  reconcilable  with  expressions 
in  the  opinion  of  this  court  in  Sinith  v.  MUler  (43  N.  Y.  171 ; 
S.  C.J  52  id.  545.)  That  was  an  action  to  recover  a  debt  for 
which  the  defendant  had  drawn  his  draft  on  J.  K.  Place  & 
Co.,  and  forwarded  it  to  the  plaintiff,  the  creditor.  It  was 
presented  on  the  same  day  it  was  received  to  the  drawees,  and 
the  plaintiffs  received  therefor  the  drawee's  check  on  a  bank 
and  surrendered  the  draft.  The  check  was  not  presented  to 
the  bank  until  the  next  day,  when  payment  was  refused,  the 
drawee  meanwhile  having  failed.  The  check  w^ould  have 
been  paid  if  it  had  been  presented  on  the  day  it  was  given, 
which  might  have  been  done.  The  plaintiffs  did  not  demand 
a  return  of  the  draft,  and  it  was  not  protested,  nor  was  any 
notice  of  non-payment  given  to  the  drawees.  The  court  ren- 
dered judgment  for  the  defendant  on  two  grounds,  first,  that 
in  the  absence  of  proof  of  demand  and  refusal  and  notice  to 
tlie  drawees,  according  to  the  usual  course,  there  could  be  no 
recovery  upon  the  draft  or  upon  the  indebtedness  upon  which 
it  was  given,  and  second,  on  the  ground  of  negligence  in  fail- 
ing to  present  the  check  on  the  day  on  which  it  was  given. 
The  last  ground  stated  was  upon  the  facts  a  satisfactory  basis 
for  the  judgment,  and  the  same  principle  was  applied  upon 
similar  facts  in  First  National  Bank  v.  Fourth  National 
Bank  (77  N".  Y.  320). 

In  the  view  we  take  of  the  present  case,  it  is  unnecessary  to 
inquire  whether  the  cases  cited  from  this  and  other  courts  are 
in  conflict,  or  if  so  which  class  of  cases  stand  upon  the  better 
reason.  The  court  in  this  case  directed  a  venlict  for  the 
plaintiff,  and  in  this  we  think  there  was  error.     It  cannot  be 
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doubted  that  if  there  was  evidence  tending  to  show  that  the 
delay  in  presenting  the  cheek  to  the  Asbury  Park  Bank  pre- 
vented its  collection,  or  from  which  the  jury  might  find  that 
the  whole,  or  any  part  of  the  debt  owing  by  the  drawer  of  the 
check  to  the  defendant,  for  which  the  check  was  given,  was 
lost  by  reason  of  the  delay  in  the  presentment,  or  by  dealings 
between  the  plaintiff  and  the  drawer,  in  respect  to  the  check, 
without  the  assent  of  the  defendant,  the  case  should  have  been 
submitted  to  the  jury.  To  the  extent  of  the  injury,  tlie  law 
would  treat  the  omission  to  make  due  presentment  as  tanta- 
mount to  payment. 

The  facts  most  favorable  to  the  defendant  need  to  be  stated. 
Woodruff,  the  maker  of  the  check,  when  the  check  was  given, 
was  conducting  a  hotel  at  Asbury  Park,  and  the  parties  to 
the  action  were  guests  at  his  house.  The  defendant  was 
indebted  to  the  plaintiff  for  dentistry  work,  and  the  former, 
who  resided  in  New  York,  had  loaned  money  to  Woodruff 
for  which  the  check  was  given,  and  on  same  day  defend- 
ant received  the  check  he  delivered  it  to  the  plaintiff  on  his 
debt  Woodruff  had  an  account  with  the  Asbury  Park 
National  Bank.  On  the  day  of  the  date  of  the  check  the 
bank  charged  to  his  account  a  demand  note  held  by  the  bank 
against  him  for  $500,  but  so  far  as  appears  without  any  notice 
to  Woodruff,  and  this  rendered  his  bank  account  overdrawn. 
Woodruff  was  in  embarrassed  circumstances,  but  was  in  the 
daily  receipt  of  about  $600  from  his  business.  He  used  part 
of  the  receipts  for  current  expenses,  without  depositing  them, 
and  between  the  twenty-second  and  thirty-first  of  August  he 
deposited  $900  in  the  bank  to  the  credit  of  his  account,  and 
the  inference  is  that  it  was  applied  in  part  to  pay  the  $500 
note  and  in  part  to  pay  current  checks  drawn  by  Woodruff. 
On  the  twenty-second  of  August,  the  day  on  wliich  Wood- 
ruff's check  to  the  defendant  is  dated,  and  after  it  had  been 
indorsed  to  the  plaintiff  by  the  defendant,  Woodruff,  who  had 
been  informed  of  the  transfer,  requested  the  plaintiff  to  accom- 
modate him  by  holding  the  check  a  few  days,  stating  as  a 
reason  that  he  was  pressed  in  the  payment  of  his  accounts,  to 
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which  request  the  plaintiff  assented.  He  asked  the  plaintiff 
to  let  him  know  when  he  wished  to  use  the  check,  as  he  would 
then  provide  for  it.  Woodruff  testified  that  he  had  money  in 
his  office  sufficient  to  pay  the  check,  and  would  have  paid  it 
at  any  moment  had  payment  been  insisted  upon ;  that  he  was 
.in  the  receipt  of  about  $600  a  day,  and  that  he  redeemed  a 
number  of  other  checks  which  went  to  protest  at  this  time ; 
that  two  or  three  days  after  the  conversation  of  the  twenty- 
second  of  August  he  spoke  to  the  plaintiff  again,  and  the  plain- 
tiff informed  him  that  he  had  sent  the  check  west.  Woodruff 
said  to  him  that  he  regretted  it  very  much,  as  he  wished  to 
make  provision  for  the  check.  The  cashier  of  the  bank  testi- 
fied that  there  were  no  funds  to  meet  the  check,  and  that  it 
would  not  have  been  paid  if  it  had  been  presented  any  time 
after  the  twenty-second  of  August.  On  August  tliirty-first 
Woodruff,  who  was  behind  in  his  rent,  was  dispossessed  from 
the  hotel  premises  and  his  business  was  closed  and  he  then 
was  and  now  is  insolvent 

It  may  be  conceded  that  the  only  obligation  upon  the  plain- 
tiff, as  between  him  and  the  defendant,  was  to  present  the 
check  at  the  bank  for  payment  within  the  time  prescribed  by 
law,  and  if  payment  was  refused,  to  have  the  same  protested 
and  notice  of  non-payment  given  to  the  defendant.  If  he 
had  performed  this  duty  the  defendant  would  have  been 
apprised  of  the  default  and  he  would  have  had  an  oppor- 
tunity to  take  such  measures  as  he  could  to  secure  payment 
from  Woodruff.  One  of  the  objects  of  requiring  prompt 
notice  to  be  given  to  indorsers  and  other  parties  secondarily 
liable  on  commercial  paper,  in  case  of  default,  is  that  they  may 
have  an  opportunity  to  secure  themselves.  Checks  are  suj> 
posed  to  be  drawn  against  funds  of  the  drawer  diwA  prima  facie 
where  it  is  shown  that  the  drawer's  account  was  not  go^d,  the 
inference  of  injury  from  non-presentment  would  be  rebutted. 
But  where,  as  in  this  case,  it  is  shown  that  tlie  maker  of  the 
check  was  solicitous  that  it  should  be  paid,  that  he  had  the 
means  of  payment  at  command  and  would  have  provided  for 
or  paid  the  check  if  payment  had  been  insisted  upon ;  that 
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the  holder  was  apprised  of  the  facts  and  for  the  aceommoda* 
tion  of  the  maker  refrained  from  presenting  the  check,  and 
presentation  was  delayed  until  open  insolvency  of  the  maker 
occurred  and  he  became,  by  the  change  of  circumstances, 
unable  to  provide  for  the  check,  it  cannot  be  said,  we  think, 
that  there  was  no  legal  evidence  of  injury  to  be  submitted  to 
the  jury.  The  plaintiff,  instead  of  taking  the  usual  coui-se, 
undertook  to  deal  with  the  maker  of  the  check  in  disregard  of 
his  primary  obligation  to  the  defendant  It  was  for  the  jury- 
to  pass  upon  the  circumstances  and  to  find  whether  the  con- 
duct of  the  plaintiff  imposed  a  pecuniary  injury  upon  the 
defendant.  To  the  extent  of  such  injury  the  law  adjudges 
that  the  debt  of  the  plaintiff  has  been  paid. 

The  judgment  below  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Saint  Xicholas  Bank  of  New  York,  Appellant,  v.  The 
State  National  Bank,  Kespondent. 

A  bank  receiving  commercial  paper  for  collection  is,  in  this  state,  in  the 
absence  of  a  special  agreement,  liable  for  a  loss  occasioned  by  the  default 
of  its  correspondents  or  other  agents  selected  by  it  to  make  the  collection. 

Where  the  sub-agent  makes  the  collection,  but  fails  to  pay  over  the  pro- 
ceeds and  is  insolvent,  the  insolvency  does  not  shield  the  collecting 
agent  from  liability  for  the  loss. 

Judicial  expositions  by  a  court  of  another  state  of  rules  of  the  common 
law  applicable  to  commercial  transactions,  do  not  bind  the  courts  of  this 
state. 

Plaintiff,  a  banking  corporation  organized  and  doing  business  in  the  city 
of  New  York,  in  the  usual  course  of  business,  sent  to  defendant,  a  similar 
corporation  doing  business  in  the  city  of  Memphis,  a  check  drawn  upon 
a  Texas  bank  for  collection.  Plaintiff  had  for  two  vears  been  accus- 
tomed  to  send  commercial  paper  to  defendant  for  collection,  including 
paper  payable  in  Texas.  Defendant  received  the  che<*k,  indorsed  it  for 
collection  and  forwarded  it  to  A.  &  L.,  its  correspondents  in  Texas,  who 
were  bankers  in  good  standing.  A.  &  h.  collected  the  check  ami 
remitted  to  defendant  their  sight  draft  for  the  amount  drawn  by  them 
upon  a  firm  in  New  York  city.      Defendant  received   the  draft  and 
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forwarded  it  to  a  New  York  bank  for  collection.  Said  bank  pre^ 
sented  it  to  the  payors;  tbej  had  suspended  payment  and  payment  waa 
refused .  The  draft  was  accordingly  protested  and  returned  to  defendant ; 
the  latter  mailed  it  to  plaintiff,  but  plaintiff  refused  to  accept  it.  In  aa 
action  to  recover  the  proceeds  of  the  check,  held,  that  plaintiff  wa& 
entitled  to  recover. 

iTuUg  V.  iV:  a  Bank  (80  N.  Y.  100),  distinguished. 

Defendant  claimed  the  contract  was  a  Tennessee  contract,  and  that  under 
the  law  of  Tennessee  it  was  not  liable.  For  the  purpose  of  showing  the^ 
law  of  that  state,  it  put  in  evidence  a  decision  of  the  Supreme  Court  in 
that  state  not  based  upon  a  statute,  but  upon  the  principles  of  common 
law  supposed  to  be  applicable  to  the  facts  in  that  case.  j^e^,^that  the- 
decision  was  not  binding  upon  the  courts  of  this  state.  / 

It  did  not  appear  how  or  in  what  manner  the  contract  between  the  partiea 
was  made.  Hddy  the  claim  that  the  contract  was  a  Tennessee  contract 
was  not  sustained;  that,  in  the  absence  of  proof,  it  could  not  be  assumed 
the  contract  was  made  in  Tennessee,  nor  could  it  be  regarded  as  a  Tenr 
nessee  contract  for  the  reason  that  it^was  to  be  performed  there;  as,  sa 
far  as  the  check  was  concerned,  the  performance  was  to  be  in  Texas  and 
Kew  York. 

(Argued  May  4,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  13, 1891, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  directed  by  the  court  and  granted  a  new  trial. 

This  action  was  brouglit  to  recover  the  prooeedfi  of  a  draft 
for  $473.57  sent  for  collection  by  the  plaintiff  to  the  defendant, 
and  paid  to  the  defendant's  correspondents.  The  trial  resulted 
in  the  direction  of  a  verdict  for  the  plaintiff  for  the  amount 
demanded  upon  appeal  to  the  General  Term,  the  judgment 
entered  upon  the  verdict  was  reversed  and  a  new  trial  ordered. 
From  the  order  of  reversal  the  plaintiff  appeals  to  this  court. 

There  is  no  controversy  as  to  the  facts,  which  for  the  most 
part  were  set  forth  in  a  stipulation  read  upon  the  trial.  They 
mav  l>e  summarized  as  follows  : 

The  plaintiff  is  a  corporation  organized  under  the  laws  of 
the  state  of  New  York,  and  engaged  in  the  business  of  bank- 
ing in  the  city  of  New  York ;  and  the  defendant  is  a  corpora- 
tion organized  under  the  National  Banking  Act,  and  doing 
business  in  the  city  of  Memphis. 
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For  two  years  prior  to  the  18th  day  of  November,  1884,  the 
plaintiff  had  been  accustomed  to  send  checks,  notes  and  drafts 
to  the  defendant  for  collection,  including  such  as  were  drawn 
upon  persons  residing  at  a  distance,  in  the  state  of  Texas  and 
elsewhere.  The  commercial  paper  was  enclosed  in  letters, 
consisting  of  printed  forms,  filled  out  by  the  insertion  in  writ- 
ing of  the  date,  the  name  of  the  defendant's  cashier,  and  a 
description  of  the  enclosure.  The  checks  and  drafts  were  col- 
lected by  the  defendant,  and  the  proceeds  were  remitted  to  the 
plaintiff,  less  one-fourth  of  one  per  cent,  the  defendant's  com- 
mission, and  the  expense  incurred  in  making  distant  collections. 

On  November  10,  1884,  the  plaintiff  was  the  owner  and 
holder  of  a  check  for  $473.57,  dated  November  6, 1884,  drawn 
upon  the  City  National  Bank  of  Dallas,  Texas,  by  A.  D.  Ald- 
ridge  &  Co.,  and  payable  to  the  order  of  Henry  Levy  &  Son. 
This  check  was  indorsed  by  the  plaintiff  to  the  defendant  for 
collection,  and  was  sent  to  the  latter  in  the  usual  course  of 
business. 

The  defendant  received  tlie  check  on  November  13,  1884, 
and  on  that  day  indorsed  it  for  collection  and  forwarded  it  by 
mail  to  the  firm  of  Adams  &  Leonard,  at  Dallas,  Texas.  They 
were  at  the  time,  and  had  l)een  for  many  years  bankers  in  good 
standing  at  Dallas,  and  the  correspondents  of  the  defendant. 
They  received  tlie  check  on  November  17,  1884,  and  on  that 
day  duly  prejsented  it  for  payment  to  the  bank  upon  wliich  it 
was  drawn,  and  it  was  immediately  paid,  and  tlie  proceeds  were 
received  by  them.  They  then  remitted  to  the  defendant  a 
sight  draft  for  the  amount  collected,  drawn  by  them  upon 
Jemison  &  Co.  of  the  city  of  New  York.  This  draft  was  sent 
by  the  defendant  for  collection  to  the  First  National  Bank  of 
New  York,  and  on  November  24, 1884,  was  presented  to  Jemi- 
son &  Co.,  who,  in  the  meantime,  had  suspended  payment. 
The  draft  was  accordingly  protested  and  returned  to  the  defend- 
ant ;  thereupon,  the  defendant,  on  November  28, 1884,  mailed 
the  protested  draft  to  the  plaintiff  and  the  plaintiff  refused  to 
accept  it.  Adams  &  Leonard  had  failed  in  business  before  the 
draft  on  Jemison  &  Co.  was  presented  for  payment. 
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The  only  evidence  offered  by  the  defendant  in  opposition  to 
these  facts  was  proof  of  a  decision  of  the  Snpreme  Conrt  of 
Tennessee,  in  the  case  of  JSa/nJk  of  Louisville  v.  First  National 
Bwnk  of  Knoxmlle^  which  is  referred  to  in  the  opinion. 

Charles  E.  Hughes  for  appellant.  A  bank  receiving  a  bill 
of  exchange  in  one  state  for  collection  from  a  drawee  residing 
in  another  state,  in  the  absence  of  a  special  agreement,  is  liable 
for  a  loss  occasioned  by  the  default  of  its  correspondents 
selected  to  effect  the  collection.  (Allen  v.  M,  BanTcy  22  Wend. 
215  ;  M.  a  Bank  v.  A.  C.  Bank,  3  Seld.  459  ;  C.  Bank  v. 
U,  Bank,  UN".  Y.  203 ;  AyroAiU  v.  Pacific  Bank^  47  id. 
570 ;  Noser  v.  K  N,  Bank,  116  id.  498 ;  E,  N  Bank  v.  T. 
N.  Bamk,  112  U.  S.  282 ;  Titos  v.  M.  N.  Bank,  35  K  J. 
L.  588 ;  Wingate  v.  M,  Ba/nk,  10  Penn.  St  104 ;  Beeves  v. 
S.  Bank,  8  Ohio  St.  465 ;  Tyson  v.  S.  Bamk,  6  Black!  225  ; 
Simpson  v.  Waldhy,  30  N.  W.  Eep.  199 ;  Power  v.  Bank,  35 
Alb.  L.  J.  185 ;  Mackerm/  v.  Eamsays,  9  CI  «fe  Fin.  818.)  The 
liability  of  a  collecting  bank  extends  not  only  to  the  acts  of  its 
correspondents  by  which  tlie  collection  is  defeated,  but  to  a 
failure  to  remit  the  proceeds  of  the  commercial  paper  when 
collected.  (Bradstreet  v.  Eoerson,  72  Penn.  St.  1^4.)  The 
insolvency  of  its  correspondents  furnishes  no  excuse  for  the 
defendant's  failure  to  remit  the  proceeds  of  the  collection. 
{MackersyY.  Ramsays,  9  CI.  &  Fin.  818  ;  Simpson  v.  Waldhy, 
30  K  W.  Eep.  199 ;  Bradstreetw.  Everson,  72  Penn.  St.  124 ; 
Beeves  v.  BamJc,  8  Ohio  St.  465 ;  Hoover  v.  Wise,  91  U.  S.  308 ; 
K  N.  Bank  v.  T  N.  Bank,  112  id.  282.)  The  draft  drawn 
by  Adams  &  Leonard  to  the  order  of  the  defendant  and  tend- 
ered by  the  latter  to  the  plaintiff  was  not  a  remittance  of  the 
proceeds  of  the  collection.  {People  v.  Bank  of  DansviUe, 
39  Hun,  189;  Indig  v.  N.  0,  Bank,  80  N.  Y.  100 ;  Briggs  v. 
C,  N  Bank,  89  id.  182.)  The  law  of  Tennessee  furaishes 
no  defense.  (Monroe  w,  DaugUiss,  5  N.  Y.  447 ;  Schoonrnaker 
V.  Borniie,  119  id.  565 ;  Vdkening  v.  DeGraff,  81  id.  268 ; 
Wmia/ms  v.  Bireh,  6  Bobw.  674 ;  Bowe  v.  Comley,  11  Daly. 
817 ;  BamJc  of  Louisville  v.  F.  N.  Bank^  8  Baxter,  101 ; 
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Dwki7ison  V.  Edwards^  77  N.  Y.  573 ;  Leavenworth  v.  Broch 
way,  2  Hill,  202  ;  I.  iV' .  Bank  v.  F.  N.  Bank,  77  K  Y.  320 ; 
Sfwift  V.  Tynon,  16  Pet.  19  ;  Oates  v.  iT.  J?anAr,  100  U.  S.  239  ; 
Faulkner  v.  Hart,  82  K  Y.  413.) 

A,  Walker  Oils  for  resjx)ndent.  The  contract  was  a  Ten- 
nessee contract  and  should  be  governed  by  Tennessee  laws. 
{Buell  V.  Chapin,  99  Mass.  594 ;  Gurney  v.  Howe,  9  Gray,  404 ; 
Crane  v.  Pratt,  12  id.  348 ;  M,  Bank  v.  J/.  ^awA;,  6  Mete.  26 ; 
Morse  on  Banking,  g§  265,  287 ;  Meacham  on  Agency,  §  515.) 
The  New  York  bank,  by  voluntarily  j)lacing  collections  in  the 
hands  of  the  Memphis  Bank  by  implication  agreed  that  such 
collections  might  be  made  subject  to  exemption  from  liability 
for  the  defaults  of  sub-agents.  (Whart.  on  Confl.  of  Laws,  §  405 ; 
Owings  v.  HuU,  9  Pet.  607 ;  Morse  on  Banking,  §  9 ;  Bank 
of  Washington  v.  TrlplM^  1  Pet.  25  ;  Ayrault  v.  P,  Bank, 
47  K  Y.  570 ;    Walh  v.  Bailey,  49  id.  464.) 

Eael,  J.  The  rule  has  long  been  established  in  this  state 
that  a  bank  receiving  commercial  paper  for  collection,  in  the 
absence  of  a  si>ecial  agreement,  is  liable  for  a  loss  occasioned 
by  the  default  of  its  correspondents  or  other  agents  selected 
by  it  to  effect  the  collection.  {Allen  v.  Merchant^  Bank,  22 
Wend.  215  ;  Montgonwry  County  Bank  v.  Albany  City  Bank, 
7  N.  Y.  459 ;  Commercial  Bank  v.  Union  Bank,  11  id.  203 ; 
Ayrault  v.  Pacific'  Ba7ik,  47  id.  570 ;  Naser  v.  First  National 
Bank,  116  id.  498.)  And  the  same  rule  prevails  in  some  of 
the  other  states,  in  the  ITnited  States  Supreme  Court  and  in 
England.  {Titus  v.  Mechanic^  Nation<il>  Bank,  35  N.  J.  L. 
588;  Wingate  v.  Mechanics^  Ba/fik,  10  Pa.  St.  104;  Beeves 
v.  State  Bank,  8  Ohio  St.  465 ;  Tyson  v.  State  Bank,  6 
Blackf.  225  ;  Simpson  v.  Waldry,  30  N.  W.  Rep.  [Mich.] 
199  ;  Mackersyv.  Bamsaijs,  9  CI.  &  Fin.  818.)  In  such  a  case 
the  collecting  bank  assumes  the  obligation  to  collect  and  pay 
over,  or  remit  the  money  due  upon  the  paper,  and  the  agents 
it  employs  to  effect  the  collection,  whether  they  be  in  its  own 
banking  house  or  at  some  distant  place,  are  its  agents,  and  in 
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no  sense  the  agents  of  the  owner  of  the  paper.  Because  they 
are  its  agents  it  is  responsible  for  their  misconduct,  neglect  or 
other  default. 

Here  when  this  money  was  received  by  Adams  &  Leonard, 
the  defendant's  agent,  it  was,  in  fact,  received  by  it,  and  it 
became  absolutely  bound  to  pay  or  remit  the  same  to  the 
plaintiif.  It  is  difficult  to  see  upon  what  principle  the  defend- 
ant could  be  held  liable  if  Adams  &  Leonard,  its  agents,  had 
carelessly  failed  to  collect  the  draft,  or  had  collected  it  and 
then  purposely  misappropriated  the  proceeds  thereof,  and  yet 
not  be  liable  for  their  failure  to  pay  over  the  proceeds  in  con- 
sequence of  their  unexplained  insolvency.  L^pon  what  prin- 
ciple can  the  defendant  be  held  liable  for  one  default  of  their 
agents  and  not  for  every  default.  That  the  insolvency  of  tne 
sub-agent  in  such  a  case  does  not  shield  the  collecting  agent 
from  responsibility  for  the  loss  has  been  decided  in  several 
cases  quite  analogous  to  tins.  {Reeves  v.  Stats  Bank  /  Simp- 
mn  v.  WaZdry  ;  Mackeray  v.  Ramsay s^  supra;  Bradstreet  v. 
Everson^  72  Pa.  St.  124.)  It  is  not  needful  now  to  vindicate 
the  principle  upon  which  these  cases  rest,  as  that  has  been 
sufficiently  done  by  learned  judges  writing  the  opinions  therein. 
They  are  well  supported  by  many  analogous  cases  in  other 
branches  of  the  law,  and  it  is  believed  they  lay  down  the  best 
and  safest  rule  and  subserve  the  wisest  commercial  policy. 

The  case  of  Indig  v.  Naticmal  City  Bank  (80  N.  Y.  100) 
is  not  opposed  to  these  views.  There  the  defendant  received 
a  note  for  collection  which  was  payable  at  the  bank  of  Low- 
ville,  and  it  sent  the  note  directly  to  that  bank  for  payment, 
which  on  the  next  day  sent  a  draft  for  the  amount  of  the  note 
to  the  defendant  and  failed  before  the  draft  reached  its  desti- 
nation, and  it  was  held  that  the  loss  did  not  fall  upon  the 
defendant.  That  conclusion  was  reached  by  holding  that  the 
Lowville  bank  was  not  the  agent  of  the  defendant,  but  that 
the  defendant  was  in  the  same  position  as  if  it  had  sent  the 
note  to  some  agent  and  he  had  received  the  proceeds  thereof 
and  had  then  bought  a  draft  on  New  York  of  the  Lowville 
bank  for  the  amount,  and  the  bank  had  then  failed  before  the 
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draft  was  paid.  The  defendant  there  would  have  been  held 
liable  if  the  Lowville  bank  had  been  its  agent  for  the  collec- 
tion of  the  note.  {Briggs  v.  Central  National  Banlcy  89 
N.  T.  182.) 

After  Adams  &  Leonard  had  received  payment  of  the  draft 
they  drew  a  draft  upon  Jemison  &  Co.  for  the  amount,  and 
sent  that  to  the  defendant  for  the  purpose  of  discharging  their 
obligation  to  the  defendant.  That  draft  was  not  made  for  the 
purpose  of  remitting  the  proceeds  of  the  collection  to  the  plain- 
tiff, and  was  not  used  by  the  defendant  for  that  purpose.  It 
sent  the  draft  to  the  First  National  Bank  of  New  York  for 
collection,  intending  afterward  to  remit  the  proceeds  of  the 
collection  to  the  plaintiff  in  some  other  way.  After  Adams  & 
Leonard  and  Jemison  &  Co.  had  failed,  it  sent  the  worthless 
draft  to  the  plaintiff.  By  so  doing  it  did  not  discharge  its  obli- 
gations to  the  plaintiff.  If  Adams  &  Leonard  had  purchased 
a  draft  of  the  Dallas  bank  and  sent  that  to  the  plaintiff,  or  if  it 
had  sent  the  draft  to  the  defendant,  and  the  latter  had  then 
sent  it  to  the  plaintiff,  then,  according  to  the  doctrine  of 
Indig  v.  National  City  Banh^  the  defendant  would  not  have 
been  responsible  for  the  continued  solvency  of  the  Dallas  bant 
That  case  was  much  discussed  here,  and  there  was  much  dif- 
ference of  opinion  about  it  It  is  a  border  case  and  its  doctrine 
should  not  be  much  extended. 

The  defendant,  however,  claims  that  the  contract  with  the 
plaintiff  is  to  be  treated  aa  a  Tennessee  contract,  and  that  by 
the  law  of  that  state  it  cannot  be  made  liable  for  this  loss. 
Upon  the  trial,  for  the  purpose  of  showing  the  law  of  that  state^ 
it  put  in  evidence  a  decision  of  the  Supreme  Court  in  the  case 
of  Bank  of  Louisville  v.  First  National  Bank  of  K^wxville 
(8  Baxter,  101).  In  that  case  a  biU  of  exchange  payable  at 
the  First  National  Bank  of  KnoxviUe,  was  sent  by  a  New  York 
bank  to  the  Bank  of  Louisville  for  collection.  It  was  trans- 
mitted by  the  Louisville  bank  to  the  Kjioxville  bank,  was. 
received  by  the  latter  and  was  subsequently  returned  unpaid. 
The  cashier  of  the  Knoxville  bank  delivered  the  bill  to  a  notary 
public  in  good  repute  at  the  time,  who  failed  to  protest  it,  by 
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reason  of  which  the  right  of  action  against  the  drawer  was  lost. 
The  Louisville  bank  paid  the  amount  of  the  bill  to  the  New 
York  bank,  and  then  brought  suit  to  recover  against  the^^x- 
ville  bank,  and  failed.  It  was  held  that "  where  a  bank  receives 
a  bill  of  exchange  for  collection  payable  at  a  distant  place,  its 
liability  is  discharged  by  transmitting  the  same  in  due  time  to 
a  suitable  and  responsible  bank  or  other  agent  at  tlie  same 
place  of  payment,  and  in  such  case  the  principal's  assent  to  the 
employment  of  a  sub-agent  is  implied,"  and  that  "  if  a  debt  be 
lost  by  negligence  of  an  agent  to  whom  a  bill  of  exchange  is 
sent  for  collection,  the  principal  or  home  bank  (having  com- 
plied with  its  duty,  and  not  being  liable  to  the  holders)  cannot, 
by  voluntarily  discharging  the  claim  of  the  payee,  maintain 
an  action  on  the  case  for  negligence  against  the  sub-agent 
Such  right  accrues  only  to  the  holder  or  payee  of  the  bill 
under  the  circumstances."  That  decision  was  not  based  upon 
any  statute  law,  but  upon  the  principles  of  the  common  law 
supposed  to  be  applicable  to  the  facts  of  the  case.  It  did  not 
make  or  establish  law,  but  expounded  the  law  and  furnished 
some  evidence  of  what  the  law  applicable  to  that  case  was  — 
evidence  which  other  courts  might  or  might  not  take  and 
receive  as  reliable  and  suflScient,  and  even  the  same  court,  upon 
fuller  discussion  and  more  mature  consideration,  might  in  some 
subsequent  case  refuse  to  take  the  same  view  of  the  law. 
There  is  no  common  law  peculiar  to  Tennessee.  But  the  com- 
mon law  there  is  the  same  as  that  which  prevails  here  and 
elsewhere,  and  the  judicial  expositions  of  the  common  law 
there  do  not  bind  the  courts  here.  The  courts  of  this  state 
and  of  other  states  and  of  the  United  States  would  follow 
the  courts  of  that  state  in  the  construction  of  its  statute  law* 
But  the  courts  of  this  state  will  follow  its  own  precedents  in 
the  expounding  of  the  general  common  law  applicable  to 
commercial  transactions,  and  so  it  has  been  repeatedly  held. 
{Faulkner  v.  JIart,  82  N.  Y.  413  ;  &oift  v.  Tt/son,  16  Peters, 
1 ;  Gates  v.  National  Bank^  100  U.  S.  239 ;  Bay  v.  Western 
Penn.  Natural  Gas  Co.^  138  Penn.  St.  576.)  We  must, 
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therefore,  hold  that  the  obhgation  resting  npon  the  defendant 
was  that  which  the  principles  of  the  common  law  as  expressed 
by  the  courts  of  this  state  placed  upon  it. 

If  it  be  said  that  the  contract  between  these  parties  was 
made  in  view  of  the  common  law,  then  we  must  hold  that  it 
was  the  common  law  as  expounded  here. 

But  it  cannot  be  maintained  that  the  contract  between  these 
parties  was  a  Tennessee  contract.  It  is  by  no  means  clear  even 
that  it  can  be  held  that  the  contract  was  made  there.  j[t  does 
not  certainly  appear  where  it  was  made.  It  cannot  be  said 
that  a  new  contract  was  made  every  time  a  piece  of  paper  was 
sent  by  the  plaintiflE  to  the  defendant  for  collection.  There 
was  a  general  contract  between  tlie  parties  which  was  either 
created  by  some  negotiation  or  which  grew  out  of  the  course 
of  business  between  them,  that  the  defendant  should  collect 
the  paper  sent  to  it  for  the  compensation  to  be  allowed.  If 
that  contract  was  made  by  correspondence,  the  plaintiif  making 
a  proposition  by  mail  and  the  defendant  accepting  it  by  mail, 
then,  when  the  acceptance  was  put  in  the  mail  at  Memphis, 
the  contract  was  complete  and  had  its  inception  there.  If  the 
proposition  came  from  the  defendant  and  was  accepted  in  the 
same  way  in  New  York,  then  it  would  have  to  be  treated  as 
made  in  New  York.  In  the  absence  of  more  proof  than  we 
have  here  it  cannot  be  assumed  that  this  contract  was  made  in 
Tennessee.  Nor  is  this  to  be  regarded  as  a  Tennessee  contract 
for  the  reason  that  it  was  to  be  performed  there,  so  that  the 
defendant  can  claim  that  its  obligations  and  interpretation  is 
to  be  governed  by  Tennessee  law.  We  cannot  perceive  how 
any  substantial  part  of  the  contract  was  to  be  performed  in 
Tennessee.  The  defendant  was  to  collect  this  draft  in  Texas, 
and  pay  its  proceeds,  less  its  compensation,  to  the  plaintiff  in 
New  York,  and  gp  the  contract  was  to  be  performed  in  Texaa 
and  New  York. 

Adams  &  Leonard  collected  the  draft  for  the  defendant  in 
Texas  and  sent  it  their  own  draft  on  Jemison  &  Co.  This 
draft  the  defendant  sent  to  the  First  National  Bank  of  New 
York  for  collection  and  credit.     If  the  draft  had  been  paid 
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then  the  defendant  would  have  had  credit  for  the  amount  with 
that  bank,  and  would  probably  have  sent  its  own  draft  on  that 
bank  to  the  plaintiff  for  the  amount  of  the  collected  draft,  less 
its  compensation,  and  that  bank  would  have  paid  that  draft  on 
presentation,  and  thus  the  proceeds  of  the  collected  draft 
would  finally  have  reached  the  plaintiff,  and  the  obligation  of 
the  defendant  would  then,  and  not  until  then,  have  been  fully 
discharged.  So,  always,  the  defendant  having  collected  a 
draft  sent  to  it  by  the  plaintiff  and  received  the  proceeds 
thereof,  would,  in  the  ordinary  course  of  business,  discharge 
its  obligation  to  the  plaintiff  by  payment  through  its  corres- 
ponding bank  in  New  York.  Therefore,  we  think  it  is  quite 
clear  that  this  contract  cannot  in  any  view  be  treated  as  a 
Tennessee  contract,  subject  in  any  way  to  the  law  of  that  state. 

Our  conclusion,  therefore,  is  that  the  order  of  tlie  General 
Term  should  be  reversed  and  the  judgment  entered  upon  the 
verdict  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 


The  Fikst  National  Bank  of  Champlain,  Kespondent,  v. 

Orville  K.  Wood  et  al.,  Appellants. 

If  here  two  firms,  with  one  or  xqore  common  members,  have  mutual  deal- 
ings, one  of  the  firms  may  give  its  notes  for  an  amount  found  due  from 
it  on  settlement  of  the  account  to  the  other  or  to  individual  members 
thereof;  and  it  teems,  actions  at  law  may  be  maintained  upon  said  notes 
without  an  accounting  as  between  the  members  of  the  firm  giving  the 
notes. 

WhUe  individuals  who  receive  gifts  of  negotiable  securities  take  them 
subject  to  all  equities  existing  at  the  time  between  the  original  parties, 
they  are  not  subject  to  such  as  may  arise  thereafter. 

In  1876,  upon  settlement  of  accounts  between  the  firm  of  O.  K.  W.  & 
Co.,  which  was  composed  of  three  members,  and  the  firm  of  V.  A.  W. 
&  Co.,  composed  of  two  members,  who  were  also  members  of  the  former 
firm,  a  sum  was  found  due  the  latter  firm  from  the  former.  In  settle- 
ment thereof  it  was  agreed  that  O.  K.  W.  &  Co.  should  give  its  notes  to 
each  of  the  members  of  V.  A.  W.  &  Co.  for  one-half  of  the  amoimt.  At 
their  request  the  note  to  which  each  was  entitled  was  made  payable  to 
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his  wife.  Each  received  his  note  and  delivered  it  to  his  wife  as  a  gift, 
and  it  was  thereafter  retained  by  her.  O.  K.  W.  &  Co.  paid  interest  on 
said  notes  each  year  up  to  1884,  by  giving  to  the  holders  its  notes  there- 
for; in  May  of  that  year  it  became  insolvent  and  made  an  assignment  for 
the  benefit  of  creditors,  preferring  the  wives  to  the  amount  of  the 
original  notes  and  those  given  for  interest.  In  an  action  by  a  judg- 
ment creditor  of  O.  E.  W.  &  Co.,  a  portion  of  whose  claim  accrued  in 
1879,  to  set  aside  said  assignment  as  fraudulent  because  of  said  prefer- 
ences, heldf  that  the  action  was  not  maintainable;  that  the  payees  named 
in  the  notes  became  absolute  owners  upon  delivery  to  them,  to  the  same 
extent  as  if  they  had  paid  value;  and  that  such  title  and  consequent 
right  of  recovery  were  in  no  way  diminished  or  affected  by  the  subsequent 
dealings  or  complications  of  the  two  firms. 

Phippt  V.  Sedgwick  (96  U.  S.  8);  Fox  v.  Hanbury  (2  Cowp.  445);  Menagh  ▼. 
WhitweU  (52  N.  Y.  146);  TarbeU  v.  Wett  (86  id.  280),  distinguished. 

F,  J\r.  Bank  v.  Wood  (45  Hun,  411),  reversed. 

(Agued  May  6,  1891;  decided  June  2,1891.) 

Appbal.  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  11,  1887,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  set  aside  an  assignment  by  the 
firm  of  O.  K.  Wood  &  Co.,  and  an  assignment  by  each  of  two 
of  the  members  of  said  firm,  on  the  ground  of  certain  alleged 
fraudulent  preferences  in  favor  of  the  wives  of  said  members. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  JI.  Beckwvth  for  appellants.  The  affirmative  find- 
ings of  fact  are  in  conflict  with  the  conclusion  of  the  referee 
that  the  notes  of  O.  K.  Wood  &  Co.,  given  by  two  of  the  firm 
to  their  wives,  were  fraudulent  and  void  as  against  the  cred- 
itors of  the  firm.  {P.  Bcmk  v.  Stafford,  89  N.  Y.  408.)  The 
preference  of  the  notes  to  Victor's  wife,  and  of  those  to  the 
wife  and  children  of  Orville,  was  not  illegal,  fraudulent  or 
void.  (76  N.  Y.  630 ;  Putnam  v.  IIxMelU  42  id.  106 ;  88 
id.  299 ;  96  id.  538 ;  Wkiion  v.  Siiyd^,  88  id.  305 ;  80  id. 
442;  Cautant  v.  SchmjUr^  1  Paige,  318;  Mattingly  v.  iV^y^, 
8  Wall.  307 ;  Ilorhack  v.  Hale,  112  U.  S.  149 ;  Parish  v. 
Stoiie,  14  Pick.  198;  Lwei^mare  v.  Northrop,  44  N".  Y.  107.) 
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The  conclusion  of  the  referee  is  erroneous  and  the  report  and 
judgment  should  be  reversed,  because  the  respondents  have 
not  exhausted  their  legal  remedy.  {McCartriey  v.  Bostwich^ 
32  N.  Y.  53 ;  Balhu  v.  J(me9, 13  Hun,  629 ;  Addt  v.  Butler, 
87  N.  Y.  585.) 

i?.  Corhin  for  respondent.  The  debts  did  not  express  a 
proper  partnership  debt  at  all.  {Richa/rdson  v.  Bank  of 
EngUnd,  4  M.  &  C.  165 ;  91  N.  Y.  413 ;  In  re  Eieser,  19 
Hun,  202  ;  81  K  Y.  629.)  When  a  firm  is  indebted  to  one 
partner  and  both  the  firm  and  the  partner  become  insolvent  at 
Ihe  same  time,  the  creditors  of  the  partner  have  not  a  right  to 
share  with  the  creditors  of  the  firm,  but  the  latter  must  first 
be  paid  in  full.  The  creditor-partner,  if  solvent,  could  not 
receive  any  of  the  firm  assets  until  its  creditors  were  fully 
paid,  and  his  creditors  can  take  no  greater  rights  than  he  had« 
[Peckham  v.  MoMison,  15  Abb.  [N.  C]  367 ;  21  N.  Y.  587 ; 
Story  on  Part.  §  390 ;  52  K  Y.  159;)  The  firm  notes  under 
eonsideration  express  nothing  but  an  indebtedness  existing  at 
the  tinie  of  their  making  from  the  firm  to  an  individual  mem- 
ber of  the  firm.  This  indebtedness  is  attempted  to  be  trans- 
ferred by  the  individual  member  to  his  family  as  a  gift.  The 
firm  becomes  insolvent,  and  then  attempts  to  appropriate  the 
assets  of  the  firm  to  the  satisfaction  of  the  gift  of  the  indi- 
vidual member  of  the  firm.  (Menagh  v.  WhitweU^  52  N.  Y. 
146 ;  86  id.  287.)  The  defense  to  a  creditors'  bill  that  the 
judgment  debtor  had  property  out  of  which  judgment  might 
have  been  satisfied,  is  affirmative,  and  to  be  set  up  in  answer. 
Plaintiflf  must  have  an  opportunity  ol  meeting  and  contro- 
verting. And  the  non-levy  must  be  result  of  collusion.  (25 
N.  Y.  430.)  When  the  right  to  file  a  creditors'  bill  once  exists 
by  return  of  execution  unsatisfied,  it  is  not  taken  away  by  the 
existence  of  property  of  debtor  subject  to  execution.  A  levy 
cannot  be  pleaded  in  bar  to  the  suit.  (6  Paige,  273.)  The 
creditor  has  a  right  to  resort  to  the  debtor  in  the  first  instance, 
retaining  the  pledge  for  any  deficiency  which  he  may  be 
nnable  to  collect  of  his  debtor.     (7  Abb.  [N.  S.]  217.) 
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Pbckham,  J.  The  report  of  the  referee  shows  that  at  the 
time  the  notes  in  question  were  executed  by  the  firm  of  O.  K. 
Wood  &  Co.,  it  was  solvent,  and  that  it  had  at  such  time  net 
assets  of  the  amount  of  over  $65,000,  which  increased  annuallj 
up  to  1882,  when  the  sum  was  over  $162,000.  It  further 
appeared  that  in  1876  the  firm  was  composed  of  three  mem- 
bers, viz. :  Orville  K.,  Victor  A.  and  Albert  G.  H.  Wood,  and 
it  had  had  mutual  dealings  with  a  firm  called  V.  A.  Wood  & 
Co.,  which  was  composed  of  but  two  of  the  three  members  of 
O.  K.  Wood  &  Co.,  viz. :  Orville  K.  and  Victor  A.  Wood, 
and  there  had  been  a  settlement  of  such  mutual  dealings,  and 
after  the  settlement  it  appeared  that  the  firm  of  O.  K.  Wood 
&  Co.  was  indebted  to  the  firm  of  V.  A.  Wood  &  Co.  in  a 
certain  amount  then  stated,  and  for  one-half  this  sum  it  was 
arranged  the  firm  should  give  its  note  to  V.  A.  Wood,  and  for 
the  other  half  to  O.  K.  Wood. 

In  carrying  out  this  agreement  the  firm,  at  the  request  of 
V.  A.  Wood,  made  its  note  for  his  one-half  of  the  debt,  pay- 
able to  his  wife,  and  delivered  it  to  V.  A.  Wood,  who  accepted 
it  and  immediately  delivered  it  to  his  wife  as  a  gift,  who 
received  it  and  still  retains  it.  Practically  the  same  thing  was 
done  with  the  other  half  of  the  indebtedness  to  O.  K.  Wood. 
The  firm  paid  interest  on  tlie  notes  each  year  up  to  1881  by 
giving  its  notes  therefor.  Eight  years  subsequent  to  the 
giving  of  the  original  notes  and  in  May,  1884,  the  firm  of  O. 
K.  Wood  &  Co.  became  insolvent  and  made  an  assignment  for 
the  benefit  of  its  creditors,  in  which  it  preferred  as  creditors 
the  wives  who  held  the  notes  above  mentioned,  to  the  amount 
thereof  and  interest. 

In  December,  1884,  the  plaintiff  recovered  judgment  for 
nearly  $8,000  against  the  firm  of  O.  K.  Wood  &  Co.,  upon  an 
indebtedness  of  which  the  sum  of  $1,500  accrued  December 
3,  1879,  and  the  residue  subsequent  to  that  date.  The  plain- 
tiff having  issued  execution  upon  its  judgment,  which  was 
returned  unsatisfied,  commenced  this  action  to  set  aside  the 
assignment  and  for  the  appointment  of  a  receiver  and  the  pay- 
ment of  its  judgment  out  of  the  property  coming  to  liim. 
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The  evidence  is  not  returned  and  it  is  clear  from  the  facte 
found  that  the  referee  based  his  finding  that  tlie  assignment 
was  fraudulent  and  void  as  against  the  plaintiflE  upon  the  sole 
fact  that  this  preference  was  given  as  above  stated. 

An  accounting  had  been  had  between  these  firms  and  a 
settlement  reached,  and  it  then  appeared  that  the  O.  K.  Wood 
&  Co.  firm  owed  the  other  firm  the  amount  named.  This  is 
admitted.  The  notes  were  given  in  acknowledgment  of  such 
indebtedness.  If  they  had  been  given  directly  to  the  mem- 
bers of  the  V.  A.  Wood  &  Co.  firm,  that  firm  could  have 
maintained  an  action  upon  them  at  their  maturity  against  the 
makers  if  the  notes  had  not  been  paid.  One  partner  may  give 
a  note  upon  firm  matters  to  another  partner  in  the  same  firm, 
and  the  holder  may  maintain  an  action  at  law  upon  it  without 
an  accounting.  {Townsend  v.  Goewey^  19  Wend.  424 ;  Crater 
V.  Bininger^  45  N.  Y.  545  ;  see,  also,  Cole  v.  Reynolds^  18 
id.  74.) 

Here  there  was  an  accounting,  and  the  notes  having  been 
given  in  acknowledgment  of  the  debt  then  existing  and  being 
in  the  hands  of  third  persons,  no  question  can  arise  in  the  law 
of  partnership  relating  to  the  so-called  anomaly  of  one  person 
suing  himself.  But  the  case  of  Cole  v.  Reynolds  {aupra\ 
shows  there  is  no  diflSculty  even  there  where  the  case  is  that  of 
two  firms  with  one  or  more  common  members.  The  result  of 
the  action  of  the  parties  was  simply  a  transfer  of  the  firm  debt 
to  the  respective  wives.  At  this  time  the  firm  was  solvent. 
The  transaction  was,  in  substance,  the  same  as  if  the  makera 
had  made  the  notes  payable  to  the  two  members  of  the  other 
firm  and  had  thus  delivered  them  to  such  members,  and  those 
members  had  then  indorsed  and  delivered  them  to  their  wives 
at  free  and  voluntary  gifts.  If  the  makers  of  the  notes  had 
thus  delivered  them  to  the  other  partners  as  payees,  the  title 
to  the  debt,  of  which  the  notes  were  evidence,  would  have 
then  gone  to  tlie  payees,  and  if  the  payees  had  transferred  the 
notes  by  gift  and  delivery  to  their  wives,  the  title  to  that  debt 
would  have  been  also  transferred  with  and  followed  the  notes 
and  would  have  remained,  one-half  with  each  of  such  wi^es. 
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This  result  is  not  in  the  least  affected  because  the  transaction 
took  the  form  of  a  division  of  the  debt  into  two  parts,  evi- 
denced by  notes  for  each  half  and  payable  one-half  to  the  wife 
of  V.  A.  Wood  and  one-half  to  the  wife  and  children  of  O. 
K.  Wood.  This  was  a  matter  wholly  immaterial  to  the  makers 
of  the  notes  and  when,  pursuant  to  the  arrangement,  they  deliv- 
ered the  notes  thus  made  to  the  two  members  of  the  V.  A.  Wood 
&  Co.  lirm,  they  did  precisely  the  same  thing  as  if  they  had 
made  the  notes  payable  to  the  order  of  that  firm  instead  of  to  the 
order  of  their  wives.  And  when  V.  A.  Wood  and  O.  K.  Wood 
transferred  the  notes  thus  made  to  their  wives,  it  was  precisely  the 
same  as  if  the  notes  had  been  made  payable  to  the  firm  or  to  bearer 
and  they  had  then  transferred  them.  It  is  true  that  at  the  time 
of  the  transfer  all  the  equities  then  existing  between  the  makers 
of  the  notes  and  the  two  members  of  the  V.  A.  Wood  &  Co. 
firm,  accompanied  the  notes  in  their  transfer  by  the  members 
of  such  firm  to  their  wives.  In  fact  there  were  no  equities. 
The  debt  was  an  honest  one ;  it  was  due,  and  the  firm  tliat 
owed  it  was  largely  solvent  and  recognized  its  obligation  and 
gave  the  notes.  It  is  admitted  that  the  donees  might  at  that 
time  have  maintained  an  action  against  the  makers  on  the  notes 
and  recovered  thereon.  If  so,  it  could  only  be  upon  the  ground 
that  they  had  become  the  owners  of  the  notes.  They  became 
such  owners  only  by  virtue  of  a  voluntary  gift  accompanied 
by  au  immediate  and  unconditional  delivery.  This,  indeed, 
did  give  to  the  donees  a  perfect  title  and  absolute  ownership 
to  and  in  the  notes,  as  there  were  then  no  equities  existing 
between  the  original  parties.  (Byles  on  Bills  [7th  Am.  ed.] 
126;  Miln^s  v.  Dawson^  5  Ex.  948.)  The  notes  represented 
the  original  debt.  How  is  it  then  that  such  ownership,  although 
absolute  at  the  time  of  the  transfer  and  giving  the  holders  of 
the  notes  a  right  of  action,  shall  nevertheless,  if  not  acted  on 
by  collecting  the  money,  be  liable  at  any  future  time  to  be 
changed  and,  indeed,  extinguished  by  matters  subsequently 
arising  between  those  original  parties  ?  I  know  of  no  principle 
which  would  authorize  it. 
Upon  these  facts  the  defendants  had  become  the  absolute 
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owners  of  the  notes  to  the  same  extent  they  would  have  been 
if  they  had  paid  value  therefor,  and  I  am  of  the  opinion  that 
such  titla  and  right  of  recovery  are  in  no  way  diminished  by 
the  subsequent  dealings  or  complications  of  those  original 
parties  between  themselves  any  more  than  their  title  would 
have  been  affected  thereby  had  they  paid  a  consideration  of 
dollar  for  dollar  equal  to  the  face  of  the  notes.  (Byles,  snpra  / 
Milnes  V.  Dawson^  siipra,) 

People  who  receive  gifts  of  negotiable  securities,  take  them 
subject  to  all  equities  then  existing  between  the  original  parties, 
but  not  subject  to  all  which  may  thereafter,  and  while  they 
are  absolute  owners  of  sucli  securities,  exist  between  those 
parties.  {Chamberlains.  GorJiam^  20  Johns.  144;  Hedges  y. 
Sealy^  9  Barb.  214 ;  Fumiss  v.  OUchrist^  1  Sandf .  Superior 
Ct.  53 ;  ElweU  v.  Dodge,  33  Barb.  336,  343 ;  2  Eand.  on 
Com.  Paper,  §  675  ;  Baxter  v.  LitUe,  6  Met  7.) 

If  the  parties  to  whom  these  notes  were  delivered  by  the 
V.  A.  Wood  &  Co.  firm  had  been  in  no  way  connected  with 
that  firm,«and  had  paid  value  for  the  notes,  I  think  they  would 
not  have  acquired  any  more  of  a  legal  title  to  them  than  did 
the  wives  of  the  two  parties. 

The  only  difference  in  their  rights  upon  the  notes  would  lie 
in  the  fact  that  certain  defenses,  if  they  existed  at  the  time  of 
the  transfer  of  the  notes,  might  be  sufficient  for  the  makers  in 
the  case  of  the  wives  of  the  partners,  while  they  would  be 
unavailing  in  the  other  case.  As  no  such  defenses  in  fact 
existed,  the  title  acquired  by  the  wives  by  reason  of  the  gift 
was  perfect. 

Tlie  O.  K.  Wood  &  Co.  firm  owed  this  debt,  and  it  was  a 
firm  debt,  and  it  had  never  been  paid.  There  was,  therefore, 
no  reason  why  it  should  not  be  preferred  in  this  assignment. 

The  case  of  Phvpps  v.  Sedgwick  (95  U.  S.  3),  is  not  in 
point  It  appears  in  that  case  that  the  member  of  the  firm 
(Mr.  Place)  had  given  his  obligations  to  pay  what  amounted 
to  $90,000  on  a  house  building,  and  those  were  his  personal 
obligations,  and  at  their  date  the  debt  they  represented  was 
not  a  debt  of  the  firm.  If  he  afterwards  took  the  money  of 
SicKBLs — Vol.  LXXXIII.        6 
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the  firm  to  pay  those  individual  obligations  at  a  time  when  the 
business  of  the  firm  could  not  stand  it,  the  court  held  the  trans- 
action must  be  treated  as  of  the  date  when  the  money  was  so 
withdrawn,  and  its  honesty  tested  by  the  condition  of  this 
business  at  that  time. 

In  this  case  the  debt  was  in  its  origin  a  firm  debt,  and  the 
firm  gave  a  written  obligation  to  pay  it.  By  a  legal  transfer 
the  debt  has  become  the  property  of  the  wives  of  the  then 
creditor  members  of  the  firm,  and  they  became  such  owners 
at  a  time  when  there  was  no  defense  to  the  notes  as  between 
the  original  parties  to  them. 

The  plaintiff  in  answer  to  these  views  claims  that  the  notes 
should  be  treated  in  the  same  way  as  if  they  represented  ad  vances 
made  by  the  partners  to  the  firm,  and  he  insists  that  they  can  be 
paid  only  upon  an  adjustment  of  the  partnership  accounts  at 
the  time  of  the  dissolution  of  the  partnership,  and  until  then 
constitute  no  indebtedness.  The  truth  is  the  parties  made  no 
advances  to  the  firm,  and  the  notes  cannot  represent  a  substance 
which  never  existed..  The  makers  of  the  notes  owed  the  two 
members  the  smn  represented  by  the  notes,  and  that  sum  was 
a  proper  partnership  debt.  A  partner  who  simply  makes  an 
advance  to  the  firm,  relying  upon  an  implied  promise  of  the 
firm  to  repay,  occupies  a  totally  different  attitude  from  one 
member  of  a  firm  who  has  had  an  accounting  with  the  firm, 
and  upon  that  accoimting  has  been  found  to  be  its  creditor, 
and  who  has  then  taken  from  the  firm  a  written  promise  to 
pay  the  debt  thus  found  due  him. 

In  the  first  case  the  promise  which  is  implied  in  favor  of 
the  partner  who  makes  the  advances  is  that  the  firm  will  repay 
such  sum  as  may  be  found  due  the  member  upon  an  account- 
ing, while  in  the  other  case  the  express  promise  excludes  any 
implication  whatever  and  may  be  enforced  according  to  its 
terms.  The  result  is  that  in  some  cases  the  assignee  of  the 
debt  can  subsequently  maintain  an  action  thereon,  where  the 
assignor,  at  the  time  of  the  commencement  of  the  action,  could 
not.  This  is  not  at  all  inconsistent  with  the  cases  which  hold 
the  principle  that  no  one  deriving  under  the  partner  (assignor) 
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can  be  in  a  better  position  than  sucli  partner,  that  is,  a  better 
position  than  the  partner  was  when  he  assigned.  The  case  of 
I^ox  V.  Hanhiry  (2  Cowper's  Kep.  445),  as  stated  by  Mansfield, 
C.  J.,  involved  the  question  wliether  assignees  under  a  joint 
commission  against  two  partners,  taken  out  after  the  bank- 
ruptcy of  both,  could  maintain  an  action  of  trover  against  a 
'person  in  possession  of  goods  under  a  sale  or  consignment 
honajide  for  a  valuable  consideration  and  without  any  mixture 
of  fraud,  from  one  of  the  partners  who  had  not  then  com- 
mitted any  act  of  bankruptcy  himself,  but  after  an  act  of 
bankruptey  committed  by  the  other  partners.  The  court  held 
the  consignment  was  good  and  that  the  assignees  stood  exactly 
in  the  position  of  the  bankrupts,  and  they  could  not  come 
against  a  honajide  consignee  of  the  solvent  partner,  and,  there- 
fore, the  firm  assignees  could  not.  There  is  the  element  in 
that  case  of  a  honajide  consignee  for  value.  The  only  effect 
of  the  consideration  would,  however,  be  to  uphold  the  trans- 
action, where,  if  there  had  been  only  a  gift,  it  would  not  have 
been  upheld  because  of  an  assignment  of  property  of  the  firm 
after  an  act  of  bankruptcy  by  one  of  its  members. 

In  this  case  if  the  members  of  the  V.  A.  Wood  &  Co.  firm 
had  kept  the  notes  in  their  own  possession  without  assignment 
until  the  O.  K.  Wood  &  Co.  firm  became  insolvent,  and  had 
then  by  gift  transferred  the  notes  to  their  wives,  the  latter 
would  have  taken  simply  the  right  which  their  husbands  had^ 
and  as  they  could  not,  at  the  time  of  the  transfer,  have  main- 
tained an  action  upon  the  notes  without  an  accounting  and  the 
preference  of  other  firm  debts,  it  would  follow  that  their  vol- 
untary transferees  could  not.  So  the  question  is  really  reduced 
to  the  point  as  to  what  was  the  right  of  the  transferee  at  the 
very  moment  of  transfer.  If  at  that  time  the  notes  could 
have  been  sued  upon  by  the  transferrer,  that  right  went  to 
the  transferee,  and  could  not,  therefore,  be  altered  by  subse- 
quent matters  between  the  original  parties. 

The  principle  of  the  case  of  Menagh  v.  WhitwiU  (52  N.  Y. 
146),  is  in  no  wise  antagonistic.  The  questions  there  arose 
upon  certain  mortgages  made  by  two  out  of  three  members  of 
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a  firm  of  their  interests  in  the  firm,  to  secure  individual  debts, 
and  upon  a  transfer  by  the  third  member  of  his  interest  therein 
to  a  stranger.  It  was  held  that  a  transfer  made,  or  a  lien 
given,  by  one  member  of  a  firm,  transferring  or  incumbering 
the  corpus  of  the  partnership  property  to  pay  or  secure  an 
individual  debt,  although  made  with  the  consent  of  the  other 
partners,  is  void  as  to  the  creditors  of  the  firm,  unless  the  firm 
were  then  solvent  and  sufiicient  property  remained  to  pay  the 
partnership  debts. 

The  case  of  Tarbell  v.  WeM  (86  K  Y.  280)  is  in  principle 
the  same  as  that  just  cited  from  52  N.  Y.  {supra).  Both  cases 
arose  under  an  attempt  to  transfer  or  mortgage  the  individual 
interest  of  a  member  of  the  finn,  and  the  doctrine  was  reas- 
serted in  the  latter  case,  that  a  purchaser  from  one  member  of 
a  firm  of  his  interest  therein  acquires  only  the  assignor's  share 
of  the  surplus  after  an  accounting  and  adjustment  of  the  part- 
nership affairs,  with  an  exception  in  regard  to  real  estate  under 
certain  circumstances  not  important  to  be  considered  here. 

I  have  found  no  case  which,  under  the  circumstances  of  the 
case  at  bar,  prohibits  the  making  of  a  like  promise,  or  its 
transfer,  or  the  right  of  the  makers  to  provide  for  the  pay- 
ment of  the  firm  debt  by  a  preferential  assignment. 

The  preferences  in  the  individual  assignments  of  O.  K.  & 
V.  A.  Wood  of  their  individual  property  to  pay  these  notes, 
may  have  been  invalid.  There  are  scarcely  facts  enough  to 
enable  us  to  say,  and  they  may  be  presented  in  an  entirely  dif- 
ferent manner  upon  a  new  trial. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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John  Otis  et  al.,  Kespondents,  v.  Moses  B.  Shakts,  Appellant. 

Under  a  liquidation  agreement  between  a  corporation  and  its  creditors,  plain- 
tiffs were  appointed  trustees.  In  an  action  upon  certain  promissory  notes 
given  for  prop>erty  purchased  by  defendant  of  the  trustees  after  they  had 
assumed  the  trust,  the  answer  alleged  that  defendant,  as  creditor,  was 
induced  to  become  a  party  to  the  liquidation  agreement  by  false  repre- 
sentations,  and  asked  to  have  the  same  set  aside  and  canceled  as  to  him. 
Held,  that  a  demurrer  to  the  answer  was  properly  sustained;  that  the 
proper  parties  were  not  represented  in  the  litigation  to  entitle  defendant 
to  judgment  upon  the  issue  sought  to  be  made  by  his  answer;  and  that 
it  set  up  no  defense,  as  fraud  inducing  the  execution  of  the  contract  was 
no  answer  to  defendant's  obligation  to  pay  for  property  purchased  of 
the  trustees. 

The  answer  also  set  up  as  counter-claims  claims  arising  on  certain  transac- 
tions  between  the  corporation,  its  officers  and  agents,  and  defendant  prior 
to  the  liquidation  agreement.  Held,  that  as  the  alleged  claims  were  not 
against  plaintifib  and  had  no  connection  with  the  cause  of  action  set 
forth  in  the  complaint,  they  were  not  proper  matters  of  counter-claim; 
and  that  a  demurrer  was  properly  sustained. 

Defendant  did  not  ask  any  affirmative  relief  upon  his  counter-claims,  but 
as  to  each,  asked  to  be  permitted  to  set  off  sufficient  thereof  to  satisfy 
plaintiffs' claims;  the  demurrers  thereto  were  upon  the  ground  "that 
they  were  insufficient  in  law  upon,  the  face  thereof."  Held,  that  the 
demurrers  were  sufficiently  specific.    (Code  Civ.  Pro.  §  494.) 

The  provisions  of  the  Code  of  Civil  Procedure  (g§  495,  496),  requiring  that 
where  a  demurrer  to  a  counter-claim  is  on  the  ground  that  the  cause  of 
action  sought  to  be  counter-claimed  did  not  arise  out  of  the  contract  or 
transaction  set  forth  in  the  complaint,  or  was  not  connected  with  the 
subject  of  the  action,  or  that  the  counter-claim  does  not  set  forth  a  cause 
of  action,  these  objections  must  be  distinctly  specified  in  the  demurrer, 
only  apply  where  defendant  demands  affirmative  relief. 

(Argued  May  6. 1891;  decided  June  2,  1891.) 

Appeax  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  December  30,  1889,  which  reversed  an  interlocutory 
judgment  overruling  a  demurrer  to  defendant's  answer,  sus- 
tained said  demurrer,  and  directed  judgment  for  plaintiffs. 

This  was  an  action  upon  two  promissory  notes  given  by 
defendant,  for  goods  sold  and  delivered  to  him,  to  the  trustees  of 
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Ihe  Mill  River  Button  Company,  who  prior  to  such  sales, 
had  become  trustees  of  said  company  under  a  liquidation 
agreement. 

Further  facts  are  stated  in  the  opinion. 

Myron  T.  Bly  for  appellant.  The  demuri*er  does  not  raise 
the  objection  that  the  counter-claims  are  not  of  the  character 
specified  in  section  501  of  the  Code  of  Civil  Procedure. 
More  particularly,  it  does  not  raise  the  objection  that  they  do 
not  disclose  a  cause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint,  or  connected  with  the  subject  of 
the  action.  {Secor  v.  Pendleton^  47  Hun,  281 ;  F,  F.  Ins.  Co, 
V.  Baldwin^  37  N".  Y.  648 ;  People  ex  rel.  Ijord  v.  Crooks^ 
53  id.  648;  Deckers.  Decker,  108  id.  128;  Safford  v.  ^ae- 
decker^  67  How.  Pr.  264.)  The  facts  stated  in  the  answer 
are  suflScient  to  constitute  a  counter-claim.  (Armour  v.  Leslie^ 
7  J.  &  S.  353  ;  Kreiss  v.  Seluftnan,  8  Barb.  440  ;  Burney 
V.  Drexel,  33  Hun,  419 ;  .Yellii  v.  DeForest,  16  Barb.  61, 
65  ;  Carter  v.  DeCamp,  40  Ilun,  258 ;  Swords  v.  N,  L,  O.  Co,, 
17  Abb.  [N.  C]  119  ;  Boyle  v.  City  of  Brooklyn,  71  N.  Y. 
1 ;  Anderton  v.  Wolf,  41  Hun,  571 ;  Hale  v.  O.  N.  Bank,  49 
N.  Y.  626.)  It  being  the  spirit  and  policy  of  the  Code  that 
the  rights  of  all  the  parties  should  be  adjusted  by  one  judg- 
ment, if  there  is  some  connection  between  the  defendant's 
claims  and  the  subject-matter  of  the  action,  they  are  well 
pleaded.  The  later  cases  tend  to  require  but  a  slight  connec- 
tion, especially  as  in  a  case  at  bar,  which  appeals  strongly  to 
the  inherent  equity  powers  of  the  court,  since  the  corporation 
is  insolvent,  and  if  the  defendant's  demand  is  not  sustained, 
he  is  without  remedy.  {M.  T.  Co.  v.  T.  F.  Co,,  7  N.  Y.  S.  R 
90  ;  Carpenter  v.  M.  L.  Ins,  Co.,  93  N.  Y.  552 ;  Grange  v. 
Gilbert,  10  Civ.  Pro.  Rep.  98-105 ;  Smith  v.  Felton,  43  N. 
Y.  419.) 

Henry  M,  IliU  for  respondents.  The  (juestion  whether 
the  defense  or  counter-claim  set  up  in  the  answer  is  sufficient, 
IS  properly  raised  by  the  demurrer.     {Collins  v.  Suau,  7  Robt. 
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94 ;  nunum  v.  Maijor,  etc.,  3  Hun,  370 ;  62  X.  Y.  637 ;  Code 
Civ  Pro.  §  494 ;  Gilbert  v.  Crane,  12  How.  Pr.  455  ;  Brazil  v. 
Ishame,  12  N.  Y.  9;  Manniiig  v.  Whiter,  7  How.  482;  Oood- 
man  v.  Both,  41  id.  605 ;  Grange  v.  Gilbert,  10  Civ.  Pro. 
Rep.  98 ;  A,  D.  &  L  Co.  v.  Staley,  8  J.  &  S.  539 ;  Th(mixh 
son  V.  /Sickles,  46  Barb.  49.)  The  right  of  defense,  founded 
in  set-oflE  or  counter-claim  as  against  an  assignee,  is  wholly 
statutory  and  the  allegations  in  support  of  it  must,  in  express 
terms  bring  such  defense  within  the  statute.  (  Willover  v.  J^. 
N.  Bank,  10  Civ.  Pro.  Eep.  80,  87.)  The  matters  alleged  in 
the  answer  arose,  if  at  all,  out  of  dealings  between  the  defend- 
ant and  the  Mill  River  Button  Company,  before  the  assign- 
ment to  the  plaintiffs.  They  did  not  arise  out  of,  nor  are  they 
connected  with,  the  claims  made  by  the  plaintiffs.  (Bishop  on 
Ins.  Debt.  §  275;  Pattan  v.  B,  B,  P.  Co.,  114  K  Y.  1; 
Thompson  v.  W hitmai'sh,  100  id.  35 ;  Dale  v.  Cooke,  14 
Johns.  Ch.  13 ;  Patterson  v.  Patterson,  59  N.  Y.  577 ; 
Jordan  v.  N.  S.  cfe  Z.  Bank,  74  id.  467.)  The  counter-claims 
alleged  in  the  answer,  are  not  proper  matters  of  set-off  in  this 
action.  (Code,  §  501 ;  McCuUoch  v.  Vibhard,  51  Hun,  227 ; 
CraginY.  LoveU,  88  N.  Y.  258;  V(cssear\.  Livingston,  13  id. 
248,  256 ;  Patterson  v.  Patterson,  59  id.  574.)  The  matters 
alleged  as  counter-claims  in  the  second  and  third  counts  of  the 
answer  arose,  if  at  all,  out  of  the  tortious  acts  of  the  Mill 
River  Button  Company  or  its  agents,  and  would  not  be  proper 
matters  of  set-off,  even  were  the  company  the  plaintiff  in  this 
action.  (Code  Civ.  Pro.  §  501 ;  Berrien  v.  Mayor,  etc.,  15 
Abb.  [K  S.]  207;  Wak£man  v.  Everett,  41  Hun,  278.) 
The  notes  given  by  the  defendant  being  absolute  in  terms, 
he  is  estopped  from  claiming  that  they  were  made  subject  to 
any  condition,  or  that  they  were  not  to  be  paid  in  any  event, 
on  the  state  of  facts  set  up  in  the  answer.  (Daniels  on  Neg. 
Inst  §  80.) 

Andrews,  J.  The  plaintiffs  do  not  not  sue  to  enforce  any 
obligation  under  the  "  agreement  in  liquidation."  The  action 
is  upon  notes  given  for  property  purchased  by  the  defendant 
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of  the  trustees  after  they  had  assumed  the  trust.  The  first 
count  in  the  answer  alleges  that  the  defendant  was  induced  to 
become  a  party  to  the  liquidation  agreement  by  fraudulent 
representations  made  by  tlie  Mill  Kiver  Button  Company,  it» 
agents,  officers  and  directors,  and  asks  for  judgment  setting 
aside  and  canceling  as  to  Iiim  the  agreement.  This  answer 
was  not  a  defense.  The  agreement  was  between  the  corpora- 
tion, the  creditors  and  the  trustees.  The  proper  parties  are 
not  represented  in  tliis  litigation,  to  entitle  the  defendant  to 
judgment  upon  this  issue.  Neither  the  corporation  nor  the 
other  creditors  are  before  the  court,  and  both  have  an  interest 
and  are  entitled  to  be  heard  on  the  adjudication  of  this  ques- 
tion. Moreover,  fraud  in  procuring  the  execution  of  the 
agreement  by  the  defendant,  would  constitute  no  ground  for 
exempting  him  from  the  performance  of  an  independent  con- 
tract entered  into  between  him  and  the  trustees  subsequent  to 
the  execution  of  the  agreement  in  liquidation  and  founded 
upon  a  new  ccJnsideration.  The  first  answer  was  clearly  insuffi- 
cient, because  admitting  its  averments  the  defendant  would 
be  entitled  to  no  relief. 

The  second,  third,  fourth  and  fifth  answers  are  founded 
upon  alleged  counter-claims.  They  all  set  up  transactions 
between  the  Mill  River  Button  Company,  its  officers  and 
agents,  and  the  defendant,  which  took  place  prior  to  the  exe- 
cution of  the  liquidation  agreement.  The  second  answer  seeks 
to  counter-claim  damages  alleged  to  have  been  sustained  by 
the  defendant,  arising  from  the  fraud  and  deceit  of  the  cor- 
poration connected  with  an  advance  of  money  made  by  the 
defendant  to  the  corporation.  The  third  answer  counter-claims 
damages  alleged  to  have  been  sustained  by  the  defendant  by 
the  fraudulent  refusal  of  the  corporation  to  perform  its  con- 
tract to  deliver  a  portion  of  its  capital  stock  to  the  defendant 
in  consideration  of  money  advanced  by  the  defendant.  The 
fourth  answer  alleges  an  indebtedness  of  the  corporation  to 
the  defendant  in  the  sum  of  $2,800  for  money  loaned.  The 
fifth  answer  alleges  a  violation  by  the  company  of  a  contract 
of  employment,  whereby  the  defendant  sustained  damages  in 
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the  sum  of  $3,000.  The  defeudant  in  his  answer  does  not 
ask  any  affirmative  judgment  on  his  counterK^laims,  but  as  to 
each  he  asks  simply  that  he  be  permitted  to  set  ofE  sufficient 
thereof  to  satisfy  the  claims  of  tlie  plaintiff. 

It  is  very  clear  that  neither  of  the  answers  alleging  counter- 
claims set  up  any  claim  that  can  be  set  off  against  the  causes 
of  action  in  the  complaint.  The  alleged  counter-claims  are 
not  against  the  plaintiffs.  They  are  founded  upon  transactions 
with  the  corporation,  prior  to  the  appointment  of  the  plain- 
tiffs as  trustees.  The  plaintiffs'  claims  have  no  connection 
therewith,  and  arose  subsequent  to  the  execution  of  the  liquida- 
tion agreement,  upon  contracts  not  tainted  with  the  alleged 
fraud  in  the  concoction  of  the  agreement.  The  fact  that  the 
defendant  was  induced  to  execute  the  agreement  by  fraud  is 
no  answer  to  his  obligation  arising  on  a  purchase  from  the 
trustees,  nor  does  it  enable  him  to  set  off  against  the  debt  a 
claim  against  the  corporation.  This  would  be  giving  him  an 
inequitable  preference. 

The  plaintiffs  demurred  to  the  several  answers  setting  up 
counter-claims,  on  the  ground  "  that  they  were  insufficient  in 
law  upon  the  face  thereof."  Section  494  of  the  Code  of  Civil 
Procedure  makes  this  a  ground  of  demurrer  to  a  counterKslaim. 
But  it  is  claimed  that  where  the  defect  in  an  answer  alleging 
a  counter-claim  is,  that  the  cause  of  action. sought  to  be  counter- 
claimed,  did  not  arise  out  of  the  contract  or  transaction  set 
forth  in  the  complaint,  or  was  not  connected  with  the  subject 
of  the  action,  or  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  these  objections  must  be  specifically 
taken  under  section  495,  and  that  they  are  not  raised  by  a 
demurrer  for  insufficiency.  That  the  answers  were  insufficient 
as  answers  of  counter-claims,  we  cannot  doubt.  They  set  up 
no  cause  of  action  against  the  plaintiffs.  The  claims  alleged, 
if  they  existed,  were  wholly  irrelevant  to  the  claims  sued  upon. 
Assuming  that  they  were  statements  of  good  causes  of  action, 
they  did  not  exist  against  the  plaintiffs.  It  is,  however,  a 
decisive  answer  to  the  defendant's  contention  that  the 
demurrer  should  have  been  drawn  under  section  495,  that  that 
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section  only  applies  where  the  defendant  demands  affirmative 
judgment  on  his  counter-claim,  and  has  no  application  where 
the  defendant  seeks  to  use  his  counterKslaim  for  the  purpose 
simply  of  extinguishing  the  claim  of  the  plaintiffs. 

We  think  the  judgment  of  the  General  Term  waa  right  and 
should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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John  H.  Van  Brunt  et  al.,  Appellants,  v.  The  Town  of  Flat- 
bush  et  al.^  Respondents. 

While  under  the  provision  of  the  Constitution  (art.  3,  §  16,  Const.),  declar- 
ing that  ''no  private  or  local  bill  *  *  *  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in  its  title/'  every  provision  of 
such  a  bill  must  be  germane  to  and  fairly  connected  with  and  tending  to 
promote  the  subject  expressed  in  the  title ;  when  the  subject  is  suffi- 
ciently expressed  all  matters  fairly  and  reasonably  connected  with  it, 
and  all  measures  which  will  or  may  facilitate  its  accomplishment,  may 
properly  be  incorporated  in  the  act. 

The  subject  expressed  in  the  title  of  the  act  entitled,  "  An  act  in  relation 
to  local  improvements  in  the  town  of  Flatbush  and  the  acquisition  of 
the  rights  of  a  plank-road  company  in  said  town  "  (Chap.  161,  Laws  of 
1889),  properly  embraces  the  building  and  improvement  of  highways 
and  the  construction  of  sewers,  and  the  act  is  not  made  repugnant  to 
said  constitutional  provision  because  it  contains  a  provision  authorizing 
the  construction  of  a  trunk  sewer  through  the  adjoining  town  of  Flat- 
lands,  a  necessary  part  of  the  sewage  system  provided  for  in  the  act. 

But  ?ield,  that  under  said  act  a  sewer  could  not  be  constructed  in  an  avenue 
in  the  town  of  Flatlands  without  the  consent  of  the  owners  of  the  soil  or 
the  acquisition  of  the  title  of  such  owners  in  the  mode  provided  by  the 
act;  and  this,  without  regard  to  the  question  as  to  whether  said  avenue 
is  to  be  treated  as  a  country  highway  simply  or  as  an  urban  street;  that 
considered  as  such  a  street,  as  the  sewer  was  in  no  way  for  the  benefit  of 
the  owners  of  the  lands  in  Flatlands  through  which  it  passes,  or  for  the 
benefit  of  that  town,  but  belongs  to  the  town  of  Flatbush  and  is  exclu- 
sively for  the  benefit  of  its  inhabitants,  the  principles  justifying  the  use 
of  city  streets  for  sewers  did  not  apply. 

Van  Brunt  v.  Town  of  Flatbush  (59  Hun,  192),  reversed. 


(Argued  May  7,  1891;  decided  June  2,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  9,  1891,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Treadwell  Cleveland  and  WiUiam  V,  Howe  for  appellants. 
Lands  taken  for  public  highways  are  not  taken  in  fee,  but 
an  easement  or  right  of  passage  alone  vests  in  the  public,  the 
fee  in  the  land  remaining  in  the  adjoining  owners.  As  a  con- 
sequence, a  sewer  is  an  additional  burden  imposed  upon  a  high- 
way, for  which  additional  compensation  must  be  made  to  the 
adjoining  owners.  (3  Kent's  Comm.  432 ;  -ff.,  etc.,  G.  Z.  Co, 
V.  Calkins^  62  N.  Y.  386 ;  Washington  Seminary  v.  P.  P. 
<&  a  /.  a.  R.  Co.,  7  Hun,  655 ;  68  K  Y.  630 ;  In  re  Lex. 
in-gton  Ave.,  29  Hun,  303,  305 ;  92  K  Y.  629 ;  MUhau  v. 
S/iarp,  15  Barb.  209 ;  Plant  v.  Z.  7.  R.  R.  Co.,  10  id.  28 ; 
2  Dillon  on  Mun.  Corp.  §  688  ;  Robert  v.  Sadler,  104  JS".  Y. 
229  ;  People  v.  Kerr,  27  id.  204.)  The  act  (Chap.  161,  Laws 
of  1889),  under  which  alone  the  defendants  can  justify  their 
acts,  is  clearly  unconstitutional  and  void  by  reason  of  a  viola- 
tion of  section  16  of  article  III  of  the  Constitution  of  this 
state,  which  provides  that  "  no  private  or  local  bill  which  may 
be  passed  by  the  legislature  shall  embrace  more  than  one  sub- 
ject, and  that  shall  be  expressed  in  its  title."  {In  re  Van 
Antiverp^  56  N.  Y.  261 ;  In  re  Paul,  94  id.  497 ;  Johnston 
V.  Spicer,  107  id.  185  ;  Astor  v.  A.,  etc.,  R.  Co.,  113  id.  109  ; 
People  V.  Super,  etc.,  43  id.  10.)  The  findings  of  the  learned 
judge  at  Special  Term  in  respect  to  the  burdens  to  which  the 
plaintiflb'  ownership  of  the  fee  in  the  highway  may  be  sub- 
jected are  wholly  irreconcilable,  and  the  appellants  are,  there- 
fore, entitled  to  treat  as  controlling  the  finding  most  favorable 
to  them.  {Redfidd  v.  Redfidd,  110  N.  Y.  671 ;  Wahl  v. 
Bamtmiy  116  id.  99.) 
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WiUiain  J.  Gaynor  for  respondents.  The  legislature  itself 
recognized  the  urban  character  of  this  territory  by  negatively 
providing  that  the  right  to  lay  a  sewer  in  any  public  street 
need  not  be  acquired  by  eminent  domain.  {Croohe  v.  F.  TT. 
Co.,  29  Hun,  245  ;  ConUin  v.  O,  <&  W.  R.  Co.,  102  K  Y. 
107.)  The  claim  that  the  statute  in  question  is  vcdd  in  that  it 
is  violative  of  the  constitutional  provision  that  "  no  private  or 
local  bill,  which  may  be  passed  by  the  legislature,  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the  title," 
b  untenable.  /Const,  of  N".  Y.  art.  Ill,  §  16  ;  Ins.  Co.  v.  City 
of  New  York,  8  N.  Y.  241 ;  Brewster  v.  City  of  Syracuse, 
19  id.  116;  People  ex  rel  v.  Banks,  67  id.  568-572 ;  People 
ex  rd.  V.  Briggs,  50  id.  553-562 ;  In  re  Mayer,  Id.  504 ;  In 
re  Ca/meron,  Id.  502 ;  People  ex  rd.  v.  Dudley,  58  id.  323 ; 
In  re  Village  of  Middletown,  82  id.  196;  In  re  Orphan 
Home^  92  id.  116 ;  Commissioners  v.  Dwight,  101  id.  9 ;  In 
re  Knaust,  Id.  188-194;  Cole  v.  State,  102  id.  48-58  ;  Astor 
V.  Arcade  R.  Co.,  113  id.  93,  109,  110  •  89  id,  896 ;  Laws  of 
1888,  chap.  312.) 

Earl,  J.  Tlie  plaintiffs  are  owners  of  certain  lands  in  the 
town  of  Flatlands,  through  wliich  Flatbush  avenue  runs,  and 
they  own  the  fee  in  the  avenue,  subject  to  the  public  ease- 
ments. The  individual  defendants  are  the  street  and  sewer 
commisioners,  appointed  and  acting  under  the  act,  chapter  161 
of  the  Laws  of  1889.  They  were  proceeding  to  construct  & 
sewer  through  the  avenue,  and  the  plaintiffs  commenced  this 
action  to  restrain  them  on  tlie  ground  that  they  had  no  right 
to  construct  the  same  through  their  land  in  the  avenue  with- 
out their  consent  and  without  condemning  their  land  in  tlie 
avenue  under  the  provisions  of  the  act,  and  also  on  the  ground 
that  the  act  is  unconstitutional  in  that  the  title  thereof  is  insuffi- 
cient, under  section  16  of  article  3  of  the  Constitution,  which 
provides  that  "  no  private  or  local  bill  which  may  be  passed 
by  the  legislature  shall  embrace  more  than  one  subject,  and 
that  shall  be  expressed  in  its  title." 

The  title  of  the  act  is  "  An  act  in  relation  to  public  improve- 
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ments  in  the  town  of  Flatbush  and  the  acquisition  of  the 
rights  of  a  plank-road  company  in  said  town."  Section  1  pro- 
vides for  the  appointment  of  the  five  conmiissioners  who  are 
required  to  be  citizens,  residents  and  freeholders  of  the  town. 
Section  2  provides  for  the  purchase  of  rights,  franchises  and 
property  within  the  town  of  Flatbush  of  the  plank-road  com- 
pany, and  authorizes  them  to  change  the  lines  of  the  avenue 
within  the  town,  and  to  acquire  lands  for  that  purpose,  and  to 
-fix  a  line  on  each  side  of  the  avenue  as  a  court-yard  line.  It 
authorizes  any  person  owning  the  adjacent  property  to  use 
the  portion  of  the  avenue  in  the  court-yard  in  front  of  his 
property  as  follows :  By  enclosing  the  same  with  open  and 
ornamental  fences,  and  by  building  open  porches  or  stoops  and 
having  flowers  and  ornamental  shrubbery  and  ornamental 
structures ;  and  the  commissioners  are  authorized  to  improve 
the  avenue  by  grading,  curbing,  guttering,  flagging  and  pav- 
ing or  macadamizing  the  same,  to  fix  the  width  of  the  carriage- 
way and  sidewalk  and  to  plant  ornamental  trees  thereon. 
Section  4  is  as  follows :  "  Such  commissioners  shall  devise  and 
make  a  plan  for  building  one  or  more  trunk  sewers  to  take  and 
discharge  the  sewage  matter  in  such  town  into  the  tide-water. 
And  for  the  purpose  of  building  sewers  in  such  town  to  con- 
nect with  the  trunk  sewer  or  sewers,  they  may  divide  the  ter- 
ritory in  said  town  into  as  many  districts  as  they  may  see  fit, 
and  devise  a  plan  for  the  building  of  sewers  in  the  streets  of 
each  district,  so  as  to  connect  with  such  trunk  sewer  or  sewers ; 
they  shall  make  and  file  maps  sliowing  such  pLns.  All  sewers 
herein  provided  for,  other  than  trunk  sewers,  and  other  than 
sewers  built  for  surface  drainage  only,  are  to  be  designated  on 
any  map  or  plan  which  may  be  filed,  as  herein  provided,  and 
are  for  the  purposes  of  tliis  act,  designated  as  '  lateral  sewers.' " 
And  in  section  6  it  is  provided  as  follows :  "  And  for  the  pur- 
pose of  building  such  trunk  and  lateral  sewers,  they  shall  have 
the  right  to  enter  into  or  upon  any  street  required  for  such 
sewers,  and  there  to  build  and  maintain  the  same.  The  right 
hereby  given  shall  be  deemed  to  include  the  right  to  acquire 
the  necessary  lands  and  rights  to  build  the  trunk  and  lateral 
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Bewers  and  branches  in  the  said  town  of  Flatbush,  and  also  to 
build  so  much  of  said  trunk  sewer  as.  may  be  necessary  in  the 
town  of  Flatlands.  In  case  they  require  any  rights  in  any 
streets  or  other  lands  not  belonging  to  the  public,  for  the  pur- 
pose of  doing  what  is  herein  authorized  as  to  said  sewers,  or 
for  improving  Flatbush  avenue  as  hereinbefore  provided,  they 
may  acquire  such  rights  and  property  by  purchase  or  by  the 
proceedings  and  in  the  manner  provided  as  to  the  acquisitioii 
of  lands  for  the  purposes  of  railways." 

All  the  acts  of  the  commissioners  are  to  be  performed  in  the 
town  of  Flatbush  except  the  construction  of  the  trunk  sewer 
through  the  towTi  of  Flatlands  to  tide-water,  and  the  plaintifis 
claim  that  the  construction  of  the  sewer  in  the  town  of  Flat- 
lands  is  not  expressed  in  the  title. 

The  section  of  the  Constitution  invoked  by  the  plaintifih  to 
destroy  this  act  has  given  the  courts  much  trouble.  They 
have  been  able  to  formulate  no  general  rule  that  will  solve  all 
the  cases  coming  under  this  section.  Whether  the  title  of  an 
act  will  stand  the  test  of  this  constitutional  requirement 
depends  generally  upon  the  peculiar  provisions  of  the  act. 
Every  provision  contained  in  a  private  or  local  bill  must  be 
germane  to  and  fairly  connected  with  and  tending  to  promote 
the  subject  expressed  in  the  title.  As  said  in  Astor  v.  Arcade 
SailAJoay  Company  (113  N".  Y.  93),  "when  the  subject  is 
expressed,  all  matters  fairly  and  reasonably  connected  with  it, 
and  all  measures  which  will  or  may  facilitate  its  accomplish- 
ment, are  proper  to  be  incorporated  in  the  act,  and  are  germane 
to  the  title."  The  subject  expressed  in  the  title,  "  local  improve- 
ments in  the  town  of  Flatbush,"  clearly  embraces  the  build- 
ing and  improvement  of  highways  and  the  construction  of 
sewers.  Sewers  cannot  be  constructed  in  that  town  without 
an  outlet,  and  the  sewerage  system  would  be  imperfect  and 
useless  unless  the  sewage  can  be  carried  to  some  point  where 
it  can  be  discharged .  Hence  the  act  authorizes  the  construction 
of  the  trunk  sewer  through  the  town  of  Flatlands  to  tide- water. 
"We  may  assume  from  the  provisions  of  the  act,  and  from  the 
names  of  the  two  towns  that  the  most  convenient,  if  not  the 
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only  practical  way  to  dispose  of  the  sewage  is  to  conduct  it  to 
tide- water.  The  tnmk  sewer  through  Flatlands  is  in  no  way 
for  the  benefit  of  that  town,  nor  in  any  proper  sense  a  local 
improvement  in  that  town.  It  is  a  necessary  part  of  the 
sewerage  system  of  Flatbush  to  be  built  and  maintained  by 
that  town,  and  at  its  expense.  The  trunk  sewer  Uirough  Flat- 
lands  is  such  a  necessary  part  of  the  sewerage  system  of  Flat- 
bush that  it  is  in  every  sense  germane  to  the  subject  expressed 
in  the  title  of  the  act.  The  improvement  is  in  Flatbush,  and 
this  trunk  sewer  is  a  necessary  part  of  the  improvement.  The 
case  of  27ie  People  ex  rel.  v.  Brigga  (50  N.  Y.  553),  furnishes 
some  authority  for  the  conclusion  we  have  reached  on  this 
branch  of  the  case.  "We,  therefore,  see  no  reason  to  condemn 
the  act  on  constitutional  grounds. 

But  we  are  of  the  opinion  that  the  sewer  cannot  be  con- 
structed in  Flatbush  avenue  in  the  town  of  Flatlands,  without 
the  consent  of  the  owners  of  the  soil,  or,  in  the  absence  of 
such  consent,  without  the  acquisition  of  the  title  of  such 
ownere  in  the  mode  provided  in  the  act.  The  act  contem- 
plates that  the  conmiissioners  may  require  rights  in  streets  not 
belonging  to  the  public,  and  provides  for  the  condemnation  of 
such  rights. 

In  the  ordinary  country  highways  of  the  state,  the  public 
simply  have  an  easement  in  the  soil  for  traveling,  and  the 
maintenance  of  the  highways  for  that  purpose,  and  the  soil  in 
such  highways  cannot  ordinarily  be  subjected  to  any  other 
burden  or  easement  without  acquiring  the  right  or  consent  of 
the  owners  of  the  soil.  {Bhomjield  Gas  Light  Co,  v.  Calkins j 
62  N.  Y.  386 ;  2  Dillon's  Municipal  Corporations,  §§  688  et 
seq,)  It  is  not  necessary  now  to  determine  under  what  circum- 
stances, if  ever,  the  land  in  such  highways  can  be  subjected 
to  other  burdens  or  easements  tlian  those  growing  out  of,  or 
connected  with,  the  necessities  of  public  travel.  The  public 
easements,  however,  in  the  streets  of  cities  and  villages  are 
more  extensive.  In  urban  streets,  the  public  convenience  and 
health  and  the  general  welfare  require  that  the  soil  thereof 
should  be  subjected  to  greater  burdens.     They  may  be  used 
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for  the  laying  of  water  and  gas-pipes  and  the  construction  of 
sewers,  and  some  other  purposes.  The  public  generally  have 
an  interest  in  and  are  benefited  by  such  improvements,  and 
they  are  necessities  of  modem  life. 

It  is  alleged  in  the  complaint  in  this  action  that  Flatbush 
avenue  in  the  town  of  Flatlands  "  is  a  country  road  or  high- 
way extending  through  a  rural  district ;  that  all  of  the  lands 
abutting  thereon  consist  exclusively  of  farms  and  farming 
lands ;  that  said  lands  and  said  town  of  Flatlands  are  sparsely 
settled,  and  that  said  lands  are  chiefly  vacant  lands  used  only 
for  farming  purposes,"  and  this  was  upon  the  trial  admitted  to 
be  true.  By  statements  made  upon  the  trial,  which  seem  to 
have  been  taken  as  evidence,  it  appeared  that  from  the  south- 
erly line  of  the  town  of  Flatbush,  for  a  distance  of  more  than 
a  mile  to  the  village  of  Flatlands,  there  were  along  the  avenue 
but  twenty  dwelling-houses,  mostly  upon  farms.  Upon  this 
evidence  and  other  facts  placed  before  the  trial  judge,  he 
found,  in  substance,  that  Flatbush  avenue  was  an  urban  street, 
and  not  a  mere  country  highway,  and  that  the  sewers  could  be 
built  therein  without  the  consent  of  the  owners  of  the  soil, 
and  without  compensation  to  them.  We  do  not  think  it 
important  now  to  determine  upon  the  facts  as  they  appear, 
whether  this  avenue  should  be  treated  as  an  urban  street,  with 
all  the  public  easements  therein  appertaining  to  such  a  street, 
or  whether  it  should  be  treated  as  a  country  highway,  with 
easements  only  for  public  travel,  because  the  result  must  be 
the  same  in  either  event. 

If  the  legislature  had  authorized  a  system  of  sewerage  in 
tlie  town  of  Flatlands  for  the  convenience,  health  and  welfare 
of  the  inhabitants  of  that  town,  and  this  sewer  had  been  pro- 
jected with  lateral  sewers,  with  the  privilege  of  the  owners  of 
adjacent  lots  to  connect  their  lots  therewith,  then  we  are 
inclined  to  believe,  for  reasons  we  need  not  now  state,  that 
the  character  of  the  avenue  and  of  the  locality  was  such  and 
the  population  is  such  that  the  sewer  could  be  built  in  the 
avenue  without  the  consent  of  the  fee  owners  and  without 
compensation  to  them.     The  immediate  benefits  and  advan- 
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tages  which  they  in  common  with  the  whole  commimity  might 
receive  might  be  all  the  compensation  to  which  they  would  be 
entitled.  But,  as  above  stated,  this  sewer  in  Flatlands  is  in  no 
way  for  the  benefit  of  the  owners  of  the  lands  through  which 
it  is  built,  or  for  the  benefit  of  the  community  in  which  they 
live.  Such  owners  have  no  right  to  connect  their  lots  with 
the  sewer  and  can  in  no  way  use  the  same.  The  sewer  belongs 
exclusively  to  the  town  of  Flatbush,  and  is  solely  for  the  benefit 
of  the  inhabitants  thereof.  Under  such  circumstances  what 
right  have  the  commissioners  to  enter  upon  the  lands  of  the 
plaintifiEs  and  dig  up  their  soil  and  place  sewers  therein  without 
their  consent  and  without  compensation  to  them  ?  "We  can 
perceive  none,  and  we  know  of  no  principle  of  law  and  no 
authority  which  can  justify  them.  Suppose,  instead  of  run- 
ning this  trunk  sewer  south  it  had  l)een  projected  northerly 
through  the  populous  city  of  Brooklyn  to  tide-water  in  the 
bay  of  New  York,  and  suppose  the  lot  owners  upon  the  streets 
through  which  it  was  to  run  owned  the  fee  of  the  lands  in  the 
street,  will  it  be  claimed  that  it  could  be  thns  constructed  for 
the  sole  benefit  of  Flatbush  —  in  no  way  for  the  benefit  of  the 
city  of  Brooklyn,  the  lot  owners  having  no  right  whatever  to 
use  the  sewer  and  having  no  benefit  therefrom,  for  the  sole 
purpose  of  discharging  the  sewage  of  Flatbush  into  the  ocean, 
withou^the  consent  of  the  fee  owners  or  any  compensation  to 
them  ?  In  such  a  case  the  principles  which  justify  the  use  of 
urban  streets  for  sewers  would  have  no  application. 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 

SiCKELs — ^VoL.  LXXXin.        8 
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Julius  Lipman  et  al.,  Kespondents,  v.  The  Jackson  Abchi- 
TECTUBAL  Ibon  Wobks,  Impleaded,  etc.,  Appellant 

In  an  action  for  the  foreclosure  of  a  mortgage  it  appeared  that  $55,000^ 
the  amount  to  secure  which  the  mortgage  was  given,  was  by  its  terms 
to  be  advanced  to  the  mortgagors  in  seventeen  specific  installments, 
dependent  upon  different  stages  of  the  work  of  constructing  a  building 
upon  the  mortgaged  premises,  which  was  to  be  the  chief  security  for 
the  loan.  When  the  advances  amounted  to  about  $40,000  a  lien  for 
materials  furnished  and  services  performed  was  filed.  The  mortgagees 
thereupon  declined  to  make  any  further  advances,  and  a  contract  was 
'then  entered  into  by  which  the  lienor  agreed  to  subordinate  its  lien  to 
the  further  advances  called  for  by  the  mortgage,  and  the  mortgagees 
agreed  to  pay  said  lien  in  specified  proportions  out  of  the  fifteenth  and 
sixteenth  installments  when  they  should  be  earned  and  become  due, 
and  they  accepted  an  order  upon  them  payable  out  of  said  installments 
when  due.  The  mortgagors  never  earned  or  became  entitled  to 
these  installments,  but  the  mortgagees  advanced  to  them  the  amount 
secured  by  the  mortgage,  and  $10,000  more,  less  the  amount  of  the 
lienor's  claim,  to  be  used  in  the  prosecution  of  the  work,  under  an  agree- 
ment with  said  lienor  that  the  claim  should  be  paid  out  of  said  $10,000. 
The  lienor  was  made  defendant,  but  no  personal  judgment  asked 
against  it ;  it  set  up  its  claim  as  a  counter-claim  and  asked  for  a  money 
judgment.  The  counter-claim  was  dismissed.  A  judgment  of  fore- 
closure and  sale  was  ordered  for  the  amount  of  the  mortgage  and 
interest,  apd  the  surplus  ordered  to  be  brought  into  court.  Held,  no 
error;  that  the  judgment  was  in  accordance  with  and  awarded  only  the 
relief  agreed  upon  by  the  parties;  that  whatever  claim  said  lienor  might 
have  it  was  not  a  permissable  counter-claim     (Code  Civ.  Pro.  §  501.) 

Also  held,  that  plaintiff's  objection  to  the  counter-claim  was  not  waived  by 
the  omission  to  demur  or  specifically  object  thereto  by  answer;  that  the 
provisions  of  the  Code  of  Civil  Procedure  providing  for  such  a  waiver 
(§§  498,  499),  relate  only  to  defects  in  the  complaint  and  a  waiver  by  the 
defendant. 

(Argued  May  7,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Court  of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  February  2, 1891,  M'hich  affirmed 
a  judgment  in  favor  of  plaintiflFs,  entered  upon  the  report  of 
a  referee. 
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This  was  an  action  for  the  foreclosure  of  a  mortgage  executed 
by  the  defendants,  William  A.  Mathesius  and  Isabella  C. 
Anderson,  to  plaintiffs  to  secure  the  payment  of  $55,000,  which 
was  to  be  advanced  from  time  to  time  as  the  buildings  upon 
the  mortgaged  premises  approached  completion. 

The  defendant,  The  Jackson  Architectural  Iron  Works, 
under  contract  with  said  mortgagors,  performed  work  upon 
and  furnished  materials  for  said  buildings,  and  not  being  paid, 
filed  a  mechanic's  lien  upon  the  premises. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Henry  R.  Beekman  for  appellant.  The  order  drawn  by 
Mathesius  and  Anderson  on  the  plaintiffs,  and  accepted  in 
writing  by  them  constituted  in  law  an  assignment  pro  tanto 
of  the  moneys  wliich  were  to  become  payable  to  Mathesius 
and  Anderson  on  account  of  the  advances  yet  to  be  made  to 
tliem  by  the  plaintiffs  under  their  contract  and  secured  by 
said  mortgage  for  $55,000;  and  the  Jackson  Architectural 
Iron  Works,  upon  receiving  such  order,  so  accepted,  thereupon 
became  entitled  as  assignee  to  so  much  of  the  moneys,  there- 
after to  be  advanced  on  the  bond  aud  mortgage  in  suit,  aa 
would  be  equivalent  to  the  amount  of  the  order  and  interest. 
{BrUl  V.  TuttU,  81  N.  Y.  454 ;  Risley  v.  Sinith,  64  id.  567; 
Bidey  v.  Indicmapolis^  B.  dk  W.  JR.  Ji,  Co.^  62  id.  240 ;  Gallor 
gher  v.  Nichols^  60  id.  438 ;  Lowery  v.  Steward^  25  id.  239.) 
The  plaintiffs,  in  advancing  to  Mathesius  and  Anderson  the 
whole  of  the  amount  secured  by  the  $55,000  mortgage,  violated 
the  duty  they  owed  to  the  Jackson  Architectural  Iron  Works, 
to  retain  the  portion  of  the  loan  affected  by  the  equitable  assign- 
ment in  its  favor  by  virtue  of  said  accepted  order.  {Gibson  v. 
Lenanej  94  N.  Y.  183.)  The  plaintiffs,  by  voluntarily  paying 
to  the  defendants  Mathesius  and  Anderson  the  whole  of  the  loan 
of  $55,000,  waived  the  conditions  of  the  building  loan  contract, 
whicli  provided  that  the  fifteenth  and  sixteenth  installments 
of  the  loan  should  become  payable  only  when  certain  specified 
work  had  been  done  on  the  building.  {Risley  v.  Smithy  64 
N.  Y.  576.)     The  right  of  the  defendant  to  interpose  a  counter* 
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claim  based  upon  the  accepted  order  cannot  now  be  questioned. 
{BatJigate  v.  Haakin^  59  N.  Y.  533;  JIunt  v.  Chapman^  51  id. 
555.) 

E.  A,  Jacob  for  respondent&  The  doctrine  of  equitable 
assignment  does  not  entitle  appellant  to  payment  of  the  orders. 
{Brill  V.  TuttUj  81  N.  Y.  454.)  The  counter-claim  of  appel- 
lant was  properly  dismissed  (Code  Civ.  Pro.  §  501 ;  N".  F. 
Ins.  Co.  V.  McEa^y,  21  N.  Y.  191.) 

Finch,  J.  We  need  not  consider  the  question  whether  the 
contracts  between  the  parties  destroyed  the  effect  of  the 
mechanic's  lien  filed  by  the  creditor  company,  or  merely  sub- 
ordinated  that  lien  to  the  plaintiffs'  further  advances  and  pre« 
served  to  the  lienor  a  right  to  participate  in  a  surplus  resulting 
from  the  sale,  because  in  either  event  we  are  required  to  affirm 
the  judgment.  The  lienor  has  been  defeated  upon  the  ground 
that,  as  against  the  mortgagees,  its  debt  is  not  yet  due  and 
payable,  since  the  express  condition  upon  which  payment  was 
promised  has  not  been  fulfilled.  The  contract  of  the  mort- 
gagees with  the  owners  was  to  make  the  advances  in  specific 
installments,  dependent  upon  different  stages  of  work  done  in 
the  construction  of  the  building.  That  building  was  to  be  the 
main  and  chief  security  for  their  loan,  and  it  was  necessary  to 
their  safety  that  the  advances  in  general  should  not  outrun  the 
progress  of  the  work,  but  should  keep  always  behind  it,  in 
order  that  there  might  be  existing  value  mortgaged  at  each 
added  installment  of  the  loan.  Two  of  these  installments 
were  numbered  the  fifteenth  and  sixteenth.  By  the  terms  of 
the  former,  the  sum  of  six  thousand  dollars  was  to  be  advanced 
"  when  the  plumbing  work  is  nearly  completed,  all  doors  hung, 
elevators  and  steam  apparatus  nearly  completed,  and  all  sashes 
in."  By  the  terms  of  the  latter,  five  thousand  dollars  was  to 
l)e  advanced  "  when  railings  and  balusters  completed,  hard- 
ware all  in,  glazier's  work  completed,  front  area  work  done, 
sidewalks  and  yards  laid  and  cellars  concreted."  The  whole 
advances  originally  contemplated  amounted  to  fifty-five  thou- 
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sand  dollars.  Before  the  fifteenth  and  sixteenth  installments 
had  been  earned,  and  when  tlie  advances  amounted  to  about 
forty  thousand  dollars,  the  appellants  filed  their  lien.  In  pres- 
ence of  that  emergency,  the  advances  stopped,  and  the  mort- 
gagees declined  to  continue  them  until  some  arrangement  of 
the  incumbrance  was  made.  The  three  parties  thereupon 
executed  the  first  contract.  Under  its  provisions  the  mort- 
gagees were  made  safe  by  the  agreement  of  the  lienors  to  sub- 
ordinate their  lien  to  the  further  advances  to  be  made  under 
the  protection  of  the  mortgage;  and  the  lienors  were  pro- 
vided for  by  the  mortgagees'  promise  to  pay  the  amount  of  the 
Uen  when  the  fifteenth  and  sixteenth  installments  should  be 
earned  by  the  builders  and  become  due  to  them.  This  last 
arrangement  took  the  form  of  an  order  drawn  by  the  builders 
upon  the  mortgagees  directing  them  to  pay  "out  of  the 
moneys  growing  due  to  us,"  eight  hundred  dollars  "  out  of  the 
fifteenth  installment,  payable  according  to  the  terms  of  said 
contract,"  and  two  thousand  and  seventy-nine  dollars  "  out  of 
the  sixteenth  installment,"  and  which  was  accepted  by  the 
mortgagees,  "payable  as  above."  Their  promise,  therefore, 
was  explicitly  conditioned  upon  the  earning  of  the  two  install- 
ments by  the  builders,  which  could  only  be  done  in  accord- 
ance with  the  specified  requirements. 

JSTow,  that  work  has  never  yet  been  done.  The  builders 
have  not  earned  the  fifteenth  and  sixteenth  installments,  or 
become  entitled  to  receive  the  sums  for  which  they  provided. 
If  nothing  else  had  happened,  it  would  follow  inevitably  that 
the  fund,  out  of  which  the  lienors  were  to  be  paid,  as  a  fund 
due  and  payable  to  tlieir  debtors,  never  in  fact  accrued  or  came 
into  existence  ;  and  since  the  lienors,  in  making  their  lien  sub- 
ordinate, had  accepted  the  promise  of  the  mortgagees  to  pay 
only  when  the  two  installments  became  due  according  to  the 
terms  of  the  building  contract,  the  latter  were  bound  to  pay 
only  when  those  terms  were  fulfilled. 

But  something  else  did  happen.  The  mortgagees  advanced 
to  the  builders  not  only  the  full  fifty-five  thousand  dollars,  but 
some  part  of  ten  thousand  dolkrs  more,  and  yet  with  all  that 
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assistance  the  latter  never  carried  the  building  to  the  stage  of 
completion  which  made  due  and  payable  the  fifteenth  and  six- 
teenth installments.  But  the  lienors  claim  that  those  install- 
ments, having  been  paid  to  the  builders,  must  be  deemed  to 
have  become  due  afnd  payable,  and  that  the  prior  completion 
of  the  work  represented  by  those  installments  was  waived  by 
the  mortgagees  There  is  some  force  in  that  contention,  and 
if  it  should  turn  out  that  the  mortgagees  never  advanced  of 
the  final  ten  thousand  dollars  the  full  amount  less  the  lienor's 
elaim  as  was  agreed,  it  might  with  even  more  force  be  argued 
that  if  such  advances  had  been  made,  the  work  in  arrears 
would  have  been  performed,  and  that  the  mortgagees  could 
not  stop  their  promised  aid  and  resort  to  a  foreclosure  so  as  to 
prevent  the  completion  of  the  work  and  yet  rely  on  that  fail- 
ure of  completion  to  avoid  performance  of  their  promise. 

But,  wliile  they  may  be  liable  on  their  acceptance,  and  we 
do  not  determine  that  question  either  way,  I  am  convinced 
that  the  remedy  of  the  lienor  is  not  in  this  action,  and  that  the 
judgment  rendered  was  right.  It  orders  a  foreclosure,  cuts 
off  the  lien  of  the  creditor,  gives  to  the  mortgagees  a  prefer- 
ence of  payment  from  the  proceeds  to  the  full  amount  of  the 
fifty-five  thousand  dollars  and  interest,  and  orders  any  surplus 
arising  on  the  sale  to  be  brought  into  court.  To  all  that  the 
lienors  explicitly  agreed,  for  they  consented  that  their  lien 
should  be  subordinated  to  that  of  both  mortgages,  and  that  the 
whole  fifty-five  thousand  dollars  should  be  advanced  under  the 
shelter  of  that  consent.  Beyond  that,  they  consented  to  the 
further  advance  of  ten  thousand  dollars,  less  the  amount  of 
their  claim,  to  be  used  for  some  of  the  very  purposes  covered 
by  the  fifteenth  and  sixteenth  installments  of  the  building 
contract,  for  these  also  respected  the  plumber's  work  and  trim 
of  the  building.  So  far,  the  appellants  cannot  successfully 
question  the  judgment,  for  it  is  in  exact  accord  with  the  con- 
tracts and  awards  only  the  relief  which  it  agreed  should  be 
given.  It  is  the  mortgage  for  fifty-five  thousand  dollars  and 
that  alone  which  is  being  foreclosed,  and  against  that  the  appel- 
lant has  no  lien  and  no  defense.    Whatever  may  prove  to  be 
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its  rights  in  the  proceeds  of  sale,  they  must  necessarily  exist 
only  against  a  possible  surplus,  and  nothing  in  the  judgment 
cuts  ofi  any  such  rights  or  bars  the  appellant  from  an  applica- 
tion to  share  in  its  distribution. 

It  is  true  that  the  counter-claim  pleaded  was  dismissed,  but 
that  result  was  necessary  because,  whatever  its  merits,  it  was 
not  a  permissible  coimter-claim  in  the  action  for  foreclosure.  It 
set  up  a  legal  cause  of  action  on  the  acceptance  and  against  the 
acceptors  as  such,  and  asked  a  money  judgment  against  them. 
Assuming,  which  we  do  not  decide,  that  the  plaintiffs  were 
thus  liable  on  their  acceptance,  the  debt  was  not  the  subject  of 
a  counter-claim  in  the  equity  action.  The  plaintif[s  demanded 
no  personal  judgment  against  the  appellant,  and  so  the  claim 
of  the  latter  could  in  no  manner  lessen  or  limit  or  cut  down 
the  relief  which  the  plaintiffs  sought  and  to  which  they  were 
clearly  entitled.  The  Code  of  Civil  Procedure  requires  that 
the  counter-claim  must  tend  in  some  way  to  diminish  or  defeat 
the  plaintiff's  recovery  (§  501),  and  enacts  in  this  respect  the 
doctrine  of  Natwnal  Fire  Ina.  Co.  v.  McKay  (21  N.  Y.  191). 
The  defendant's  plea  has  and  can  have  no  such  effect.  Its 
alleged  lien  as  a  lien  was  subordinate  to  that  of  the  pledntiffs, 
and  its  debt  as  a  debt  could  not  diminish  or  defeat  the  plain- 
tiffs' relief  upon  their  cause  of  action.  The  lien  was  no  defense 
and  the  debt  no  counter-claim.  Proof  of  the  latter  could 
only  result  in  an  independent  judgment  for  money,  having  no 
effect  whatever  upon  the  foreclosure.  The  application  of  the 
doctrine  is  well  illustrated  in  Hunt  v.  Chapmom  (51  N.  Y.  555). 
In  that  case  the  counter-claim  was  allowed,  but  because  the 
plaintiff  asked  a  judgment  upon  the  bond  for  a  deficiency 
against  the  defendant  asserting  the  counter-claim,  and  the 
claim  of  the  latter  became  simply  contract  against  contract, 
and  if  allowed  would  defeat  or  diminish  the  plaintiffs'  recov- 
ery. Here,  no  personal  judgment  is  sought  against  the  appel- 
lant and  there  is  nothing  upon  which  its  claim  can  be  applied, 
or  which  it  can  possibly  affect. 

It  is  said  that  plaintiffs,  not  having  demurred  to  the  counter- 
claim or  specifically  objected  to  it  by  answer,  have  waived  the 
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objection.  The  section  of  the  Code  providing  for  such  waiver 
relates  only  to  defects  in  the  complaint  and  a  waiver  by  the 
defendant.  (§§  498,  499.)  The  appellants  requested  a  find- 
ing of  law  awarding  judgment  on  the  counter-claim,  which  the 
referee  refused.  The  respondents  may  defend  that  refusal 
upon  the  ground  asserted,  as  well  as  that  upon  which  the 
referee  seems  to  have  acted. 

For  these  reasons,  the  judgment  should  be  affirmed,  with 
costs. 

All  concur. 

Judgment  affirmed. 


Blake  and  Johnson,  Bespondents,  v.  Stephen  E.  Ejbom, 

Appellant. 

In  determining  as  to  whether  the  amount  in  controversy  in  an  action  is 
less  than  the  sum  limited  for  an  appeal  to  this  court,  the  evidence  as 
well  as  the  pleadings  may  be  resorted  to. 

Where,  in  an  action  on  two  promissory  notes,  the  making  and  execu- 
tion thereof  was  admitted  by  the  answer,  which  set  up  two  counter- 
claims, and  it  appeared  by  the  evidence  that  the  amount  to  which 
defendant  was  entitled  in  any  event  upon  one  of  the  counter-claims, 
including  the  amount  claimed  upon  the  other,  was  less  than  $500,  held, 
that  the  judgment  was  not  reviewable  here;  also,  that  as  defendant 
in  the  other  counter-claim  claimed  a  liability  on  contract  fixed  at  a  cer- 
tain sum,  and  did  not  move  to  amend  or  increase  the  claim,  he  could 
not  be  heard  upon  appeal  here  to  claim  that  his  demand  was  larger  than 
that  stated. 

One  of  the  counter-claims  was  for  damages  for  an  alleged  breach  of  a  con- 
tract upon  the  part  of  plaintiff  not  to  manufacture  certain  machines  from 
defendant's  patterns,  except  for  him  or  upon  his  order.  Held,  that  the 
damages  to  which  defendant  was  entitled,  assuming  a  breach  of  the  con- 
tract was  shown,  were  simply  the  profits  he  would  have  received  had  the 
sale  been  by  him;  that  he  could  not  include  royalties  or  other  Incidental 
advantages;  and  that  as  the  damages  were  unliquidated  it  would  not 
carry  interest  upon  a  recovery. 

(Argued  May  7,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
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January  5, 1891,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  directed  by  the  court,  and  also 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material^ 
are  set  forth  in  the  opinion. 

Herbert  T.  Ketcham  for  appellant  Cotemporaneous  wrong- 
doing is  material  and  valuable  evidence  of  tlie  particular 
wrong  charged.  (Cary  v.  Ilotaling^  1  Hill,  311 ;  Bottomly 
v.  United  /States^  1  Story,  135.)  The  counter-claim  is  not 
barred  by  the  Statute  of  Limitations.  (Code  Civ.  Pro.  §  390 ; 
Ohott  V.  T.  Ji.  R.  Co,,  20  N.  Y.  210 ;  Bathbun  v.  xV.  C.  B. 
Co,,  50  id.  656.)  This  court  has  jurisdiction  of  the  counter- 
claim. (U.  S.  Stat  at  Large,  chap.  7,  §  629 ;  Annin  v.  Wren, 
44  Hun,  322;  D.  T.  M.  Co,  v.  Hyatt,  125  U.  S.  42.) 

MicJuiel  H,  Cardozo  for  respondents.  The  judgment  is 
not  appealable.  (Code  Civ.  Pro.  §  191,  subd.  3 ;  Ywn  Gdder 
V.  Yan  Odder,  81  N.  T.  128 ;  Josuez  v.  Cowner,  75  id.  156 ; 
Knapp  V.  Deyo,  108  id.  518 ;  Campbell  v.  MandeviUe,  110 
id.  628.)  The  trial  court  properly  directed  a  verdict  for  the 
plaintiff.  {Dvnght  v.  G.  L.  Ins,  Co.,  103  N,  Y.  341.)  There 
was  an  account  stated  between  the  parties  which  was  conclusive 
upon  the  defendant.  {Lockwood  v.  Thome^  11  K".  Y.  170 ; 
Knickerbocker  v.  Oould,  115  id.  533.)  The  court  properly 
directed  a  verdict  for  the  plaintiff.  (Meagley  v.  Hoyt,  26 
K.  E.  Eep.  719 ;  C,  T,  L,  Co,  v.  K,  C,  V.  Co.,  43  Fed,  Bep. 
7.)  The  state  court  had  no  jurisdiction  of  this  counter-claim. 
{E,  S,  M.  Co,  V.  Beinoehl,  102  X.  Y.  167.) 

Per  Curiam,  The  action  was  brought  upon  certain  promis- 
sory notes  of  the  defendant  and  the  indebtedness  thus  evidenced 
is  admitted.  But  tlie  defendant  interposed  two  counter-claims, 
one  for  the  sum  of  $82.42  for  percentages  or  commissions 
upon  the  manufacture  of  parts  of  machines,  and  the  other  for 
%\,4cll^jg  damages  for  the  violation  by  plaintiffs  of  their 
agreement  not  to  manufacture  certain  machines  from  defend- 
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ant's  patterns,  except  for  liim  or  upon  his  order.  The  evidence 
is  very  slight  upon  which  to  charge  the  plaintiffs  with  any 
liability  or  with  a  violation  of  their  agreement.  Whether  the 
.trial  court  was  right  in  refusing  to  submit  the  case  to  the  jnry 
and  in  directing  the  verdict  for  the  plaintiffs  is  a  question, 
however,  which  we  shall  not  review.  The  amount  in  contro- 
versy, arising  out  of  these  counter-claims,  falls  below  the  sum 
of  $500.  This  appears  from  the  evidence  and  we  have  the 
right  to  refer  to  it,  as  well  as  the  pleadings,  in  order 
to  ascertain  that  fact.  Assuming  that  the  plainti£k  made 
another  machine,  which  was  not  ordered  bv  defendant  and  did 
not  pass  through  his  hands,  what  he  lost  thereby  was  the  profit 
^hich  would  have  been  his  upon  a  sale  by  him.  That  profit, 
according  to  his  proofs,  would  have  been  $323.33  and  that 
represents  the  extent  of  the  damage  recoverable.  He  cannot 
claim  to  include  the  royalties,  or  other  incidental  advantages, 
accruing  to  him  from  a  sale  of  his  patented  machine.  Such  a 
claim  would  remain  his  as  against  the  parties  who  purchased 
from  the  manufacturers.  All  that  plaintiff  could  have 
damaged  him  by  selling  the  machine  directly  to  others,  upon 
the  evidence,  would  be  in  the  amount  of  the  profit,  which  he 
could  have  derived  from  the  sale  of  the  machine,  had  it  passed 
through  his  hands.  The  amount  of  damages  thus  established 
under  this  counter-claim,  added  to  the  previous  counter-claim, 
would  not  amount  to  $500,  even  if  to  the  first  counter-claim 
there  be  added  interest  upon  it,  which  is  not  demanded.  The 
second  counter-claim  being  for  unliquidated  damages,  would 
not  carry  interest  upon  a  recovery.  As  the  defendant  claimed, 
under  his  first  counter-claim,  a  lability  to  liim  from  the  plain- 
tiffs, fixed  at  a  certain  sum  under  the  contract,  and  did  not 
move  to  amend  or  to  increase  the  claim,  he  cannot  be  heard 
upon  thL5  appeal  to  claim  that  his  demand  was  larger  than 
stated  in  the  pleading. 

The  appeal  should  be  dismissed,  with  costs  to  the  respondent. 

All  concur. 

Appeal  dismissed. 
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Edward  Sohell  v.  The  Mayob,  etc.,  of  New  York. 

In  the  Matter  of  the  Application  of  Kobert  Sohell  for  an 
Order  Requiring  Peter  A.  Hargous,  an  Attorney,  to  Pay 
Over  Moneys  Collected  in  the  Above-entitled  Action. 

While  it  Mem$,  a  proceeding  on  the  part  of  a  client,  or  his  assignee,  to 
compel  his  attorney  to  pay  over  money  received  by  him  for  the  client, 
may  be  entertained,  and  the  court  may  direct  payment  of  the  money  or 
punish  the  attorney  by  iine  or  imprisonment,  this  is  not  a  matter  of 
absolute  legal  right,  but  simply  one  of  discretion,  and  an  order  refus- 
ing to  grant  the  relief  sought,  which  does  not  show  that  it  was  made 
because  of  want  of  jurisdiction,  is  not  reviewable  here. 

Reported  below,  58  Hun,  440. 

(Argued  May  7,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  29, 
1890,  which  reversed  an  order  of  the  Special  Term  and  denied 
the  application  of  the  petitioner. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

John  Ddahunty  for  appellant.  In  this  case  Mr.  Hargous 
acted  solely  as  an  officer  of  the  court  and  the  remedy  invoked 
is  proper.  {In  re  Paschal^  10  Wall.  491 ;  In  re  Aitkin^  4  B. 
&  A.  47 ;  U,8.  v.  Anon,  21  Fed.  Kep.  471 ;  B,  G.  S.  Bank 
V.  Tood,  52  N.  Y.  489 ;  Fost^  v.  Townsend,  2  Abb.  Pr.  243 ; 
87  N.  T.  524.)  Even  if  the  petitioner  originally  had  no  right 
to  institute  this  proceeding,  the  respondent,  by  his  stipulation, 
has  waived  his  right  to  raise  that  objection ;  the  rights  of  the 
parties  were  fixed  by  the  stipulation  they  saw  fit  to  enter  into, 
and  the  order  reversed  by  the  General  Term  is  expressly 
founded  on  that  stipulation.  Parties  may  by  stipulation  waive 
statutory  and  constitutional  rights.  {In  re  N.  Y.  cfe  L.  R.  H. 
Co.,  98  N.  Y.  447.) 

Moody  B.  Smith  for  respondent.  This  proceeding  can 
only  be  brought  for  misconduct,  for  a  tort  or  wrong,  and  is  in 
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the  nature  of  a  contempt.  {In  re  Knapp^  85  N.  Y.  284; 
Hudson  V.  TerraU^  2  Dowl.  Pr.  264 ;  In  re  Aitkin,  4  B.  & 
Aid.  47 ;  In  re  OardrosSj  7  Dowl.  Pr.  861 ;  In  re  Paschal^ 
10  Wall.  483 ;  Batsbury  v.  Frazer,  19  Penn.  St.  95.)  There 
is  no  reason  for  the  assumption  that  in  assigning  a  debt  one 
can  assign  a  snnmfiary  proceeding  to  collect  that  debt,  not  on 
account  of  the  debt,  but  for  misconduct  {Fairchild  v.  /Sar- 
gent,  104  N.  T.  115.) 

O'Brien,  J.  The  petitioner  is  the  assignee  of  Robert  Schell 
who  recovered  a  judgment  against  the  mayor,  etc.,  of  the  city 
of  New  York  on  the  25th  of  July,  1885,  for  $5,507.16.  He 
states  in  his  petition  that  the  whole  amount  of  this  judgment 
was  paid  over  in  the  month  of  August,  1885,  by  the  defendant 
in  the  action,  to  Peter  A.  Hargous,  the  attorney  for  the  plain- 
tiff and  who  prosecuted  the  claim.  It  appears  that  the  attorney 
was  to  receive  and  retain,  as  compensation  for  his  services  in 
the  action,  a  certain  percentage  of  the  recovery.  The  peti- 
tioner admits  that  the  sum  was  to  be  twenty-five  per  cent  and 
the  attorney  claims  that,  by  the  agreement,  he  was  to  have 
more,  though  no  claim,  beyond  twenty-five  per  cent,  seems  to 
have  been  made  by  him  till  after  these  proceedings  were  insti- 
tuted. The  court  at  Special  Term  made  an  order,  upon  the 
petitioner's  application,  directing  the  attorney  to  pay  to  the 
petitioner  the  sum  of  $3,251.31,  that  being  the  amount  found 
due,  or  in  default  of  such  payment,  within  five  days,  that  a 
commitment  issue  against  him.  The  General  Terra  has 
reversed  this  order  and  denied  the  application  and  the  peti- 
tioner appeals  to  this  court  from  the  order  of  reversal.  The . 
usual  and  ordinary  remedy  of  a  party,  for  the  enforcement  of 
a  claim  against  another,  is  an  action  in  a  court  of  law  or  equity 
but,  as  between  attorney  and  client,  it  has  long  been  settled 
that  a  proceeding  of  this  character,  to  compel  the  attorney  to 
pay  over  money  received  by  him  and  which  belongs  to  the 
client,  may  be  entertained  and  is  witliin  the  power  of  the  court. 
The  principle  upon  which  this  exceptional  remedy  in  such 
cases  is  based,  is  the  power  which  the  court  has  over  its  own 
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officers  to  prevent  them  from,  or  punish  them  for,  commiting 
acts  of  dishonesty  or  impropriety  calculated  to  bring  con- 
tempt upon  the  administration  of  justice.  In  such  cases 
the  court,  in  vindication  of  its  own  dignity  or  for  the 
relief  of  the  client  when  clearly  wronged,  may  entertain 
summary  proceedings  by  attachment  against  any  of  its  officers, 
and  may,  in  its  discretion,  direct  the  payment  of  money  or 
punish  them  by  fine  or  imprisonment.  When  an  application 
is  made  to  the  court  for  the  exercise  of  its  powers  to  compel 
an  attorney  to  pay  over  money  received  for  and  belonging  to 
the  client,  the  ground  of  the  jurisdiction  is  the  misconduct  of 
its  own  officer.  It  has  been  said  that  this  power  should  always 
be  exercised  with  great  prudence  and  caution  and  a  sedulous 
regard  for  the  rights  of  the  client  on  the  one  hand  and  of  the 
attorney  on  the  other.  It  is  not  an  absolute  right  that  the 
client  has  to  invoke  this  severe  and  summary  remedy  against 
the  attorney,  but  one  always  subject  to  discretion.  It  is  for  the 
court  to  say  when  and  under  what  circumstances  it  will  enter- 
tain such  proceedings,  against  its  officers,  upon  the  application 
of  the  client,  and  a  refusal  to  proceed  in  that  way  is  not  the 
denial  of  any  legal  right  {Bowling  Green  Savings  Bank  v. 
Todd,  52  K  Y.  489 ;  In  the  Matter  of  Kna/pp^  85  id.  284 ; 

In  the  Matter  of  H ,  a7i  Attorney,  87  id.  521  ;  In  re 

Paschal,  10  WaDace,  483.) 

It  does  not  appear,  from  the  order  appealed  from,  that  the 
application  was  refused  for  want  of  power  to  grant  it,  and  we 
must,  therefore,  assume  that  it  was  denied  for  the  reason  that 
the  court,  in  the  exercise  of  its  discretion,  did  not  consider  the 
case  under  all  the  facts  and  circumstances,  a  proper  one  for 
the  exercise  of  the  extraordinary  jurisdiction  invoked.  If  we 
were  permitted  to  look  into  the  opinion  of  the  General  Term 
for  the  ground  of  reversal  and  denial  of  the  relief,  it  would 
appear  that  the  court  was  of  the  opinion  that  an  assignee  of 
the  client  was  not  entitled  to  this  remedy.  While  it  would, 
we  think,  be  difficult  to  show  that  the  Supreme  Court  has  not 
the  power  to  entertain  the  proceedings,  even  upon  the  appli- 
cation of  an  assignee,  it  certainly  could,  in  the  exercise  of  its 
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discretion,  decline  to  use  it,  and  that  may  have  been  the 
ground  of  the  decision  appealed  from.  The  order  of  the  Gen- 
eral Term  was,  therefore,  one  resting  in  discretion,  and  we 
have  no  power  to  review  it. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed.  _ 

In  the  Matter  of  the  Application  for  Ancillary  Letters  of 
Administration  upon  the  Goods,  Chattels  and  Credits  of 
James  D.  Peout,  Deceased. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  2699),  declaring 
that  "before  ancillary  letters  of  administration  are  issued,  the  person  to 
whom  they  are  awarded  must  qualify  in  the  manner  prescribed  fcr  the 
qualification  of  an  administrator  upon  the  estate  of  an  intestate,  except 
that  the  penalty  of  the  bond  may,  in  the  discretion  of  the  surrogate,  be 
in  such  a  sum,  not  exceeding  twice  the  amount  which  appears  to  be  due 
from  the  decedent  to  residents  of  this  state,"  the  power  of  the  surrogate 
is  not  limited  to  requiring  a  bond  not  exceeding  twice  the  amount 
appearing  to  be  due  to  residents. 

Said  provision  was  intended  to  give  the  surrogate  a  discretion  to  modify 
the  general  rule  (§  2667),  which  requires  a  bond  in  a  penalty  not  less 
than  twice  the  value  of  the  personal  property  and  to  accept  one  less  in 
amount  if,  by  reason  of  adequate  security  having  been  already  given, 
additional  security  for  the  protection  of  the  general  interests  is  not  in 
his  judgment  required,  or  where  the  next  of  kin  have  consented  to 
waive  security,  and  in  the  case  of  domestic  creditors,  where  their  pro- 
tection was  the  only  interest  involved,  to  prescribe  a  limit  beyond  which 
security  should  not  be  exacted. 

Where,  therefore,  adequate  security  to  protect  the  general  interests 
had  not  been  given,  and  other  interests  aside  from  those  of  domestic 
creditors  were  involved,  held,  that  the  surrogate  had  power  to  require  as 
a  condition  of  granting  ancillary  letters,  a  bond  in  the  penalty  of  double 
the  value  of  the  personalty  in  this  state. 

(Argued  May  7,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  eecond  judicial  department,  made  December  18, 
1890,  which  affirmed  an  order  of  the  surrogate  of  Kings 
county  denying  the  petitioner's  application. 
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The  nature  of  the  proceedings  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

William  J,  Groo  for  appellant.  On  granting  ancillary 
letters  of  administration,  the  surrogate  cannot  require  a  bond 
exceeding  twice  the  amount  which  appears  to  be  due  creditors 
in  this  state.  (Code  Civ.  Pro.  §§  2667,  2698,  2699 ;  In  re 
Musgrave^  5  Dem.  429  ;  Moyer  v.  WeiL^  1  id.  71 ;  Evans  v. 
Sckoonmaker^  2  id.  249 ;  In  re  McEvoy^  3  Law  Bull.  31 ; 
Lynes  v.  Col^,  1  Kedf.  405 ;  14  Abb.  Pr.  461.) 

G.  H.  Cramford  for  respondent.  The  granting  of  second- 
ary or  ancillary  letters  of  administration  is  a  well  established 
feature  of  English  probate  practice.  (1  Williams  on  Ex.  361, 
362  ;  2  R  S.  chap.  6,  art  2,  §§  31,  42.)  The  change  to  the 
law  as  it  stands  expressed  in  section  2699  of  the  Code  of  Civil 
Procedure,  was  made,  without  doubt,  to  obviate  the  hardship 
of  compelling  an  administrator  who  had  already  given  ample 
security  in  the  domicile  of  the  deceased  to  furnish  additional 
security  here,  and  section  2699  is  to  be  construed  with  due 
r^ard  to  this  fact.  {Hart  v.  Cleis^  8  Johns;  44.)  The  sur- 
rogate had  the  right,  in  the  exercise  of  a  sound  discretion,  to 
make  the  order  appealed  from.  (Code  Civ.  Pro.  §  2699.) 
Upon  this  appeal,  the  infant  child  of  James  D.  Prout  should 
have  been  brought  before  the  court,  because  he  is  most  cer- 
tainly a  party  interested  in  the  subject-matter  of  the  order 
appealed  from.  (Code  Civ.  Pro.  §  2573.)  The  rule  that  per- 
sonal property  follows  the  domicile  of  the  owner,  made  the 
securities  of  decedent,  which  were  in  Brooklyn,  just  as  much 
a  part  of  his  estate  as  if  they  had  been  in  New  Jersey.  {Cut- 
ler V.  Wright,  22  N.  Y.  474 ;  Code  Civ.  Pro.  §  2667 ;  Monroe 
V.  Douglass,  5  N.  Y.  447 ;  Sa/vage  v.  O'NeU,  45  id.  298.) 

Andrews,  J.  The  question  turns  upon  the  power  of  the 
surrogate  to  require  an  administrator's  bond  in  double  of  the 
value  of  the  personal  estate,  in  this  state,  of  James  D.  Prout, 
who  at  the  time  of  his  death  was  a  resident  of  New  Jersey, 
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as  a  conditioa  to  the  grant  of  ancillary  administration.  The 
personal  ^estate  of  the  decedent  at  the  time  of  his  death,  con- 
sisted of  personal  effects  of  the  value  of  about  $2,500,  in  New 
Jersey,  and  of  stocks  and  securities  of  about  the  value  of 
$40,000,  deposited  with  a  safe  deposit  company  in  the  city  of 
Brooklyn.  On  the  Ist  day  of  August,  1889,  letters  of  admin- 
istration were  issued  by  the  Probate  Court  of  New  Jersey  t<» 
the  widow  of  the  decedent  upon  her  petition  setting  forth 
that  the  personal  estate  of  the  decedent  in  that  state  did  not 
exceed  the  sum  of  $2,500.  The  administratrix  on  the  grant- 
ing of  the  letters,  executed  her  bond  with  sureties  in  the  penal 
sum  of  $5,000,  to  the  surrogate  of  Monmouth  county.  New 
Jersey,  where  the  decedent  resided,  conditioned  to  account  for 
the  personal  estate  of  the  intestate  "in  the  state  of  New 
Jersey,"  which  has  or  shall  come  to  her  hands.  The  peti- 
tioner did  not  disclose  in  her  j>etition  the  fact  that  there  was 
any  other  personal  estnte  of  the  decedent  beyond  what  was  in 
his  actual  possession  in  that  state  at  his  deceac^e. 

On  the  Ist  day  of  April,  1890,  the  widow, who  with  her  infant 
child  had  become  a  resident  of  Brooklyn,  applied  to  the  surro- 
gate of  Kings  county  by  j)etition,  for  ancillary  letters  of  admin- 
istration, the  j>etition  setting  forth  among  other  things  the 
granting  of  the  letters  in  New  Jersey,  and  that  the  decedent 
left  personal  estate  in  Kings  county  of  the  value  of  about 
$40,000,  that  one  Moses  P.  Prout,  of  Brooklyn,  is  or  claims  to 
be  a  creditor  of  the  decedent,  and  that  there  was  no  other  per- 
son claiming  to  be  a  creditor  known  to  the  petitioner.  The 
surrogate  tliereujx)n  issued  a  citation  to  creditors  of  the  deced- 
ent and  on  the  hearing  Moses  P.  Prout  presented  affidavits  to 
the  effect  that  the  decedent  was  indebted  to  him  in  the  sum  of 
$7,371.73,  with  interest ;  that  the  decedent  at  his  death  was  the 
owner  of  securities  to  the  amount  al)ove  mentioned,  deposited 
in  a  safe  deposit  company  in  Brooklyn ;  that  the  only  security 
given  by  the  administratrix  was  the  bond  of  $5,000,  and  that 
she  had  no  pecuniary  responsibility  apart  from  her  interest  as 
widow  in  the  estate  of  the  decedent.  The  surrogate  made  an 
order  that  ancillary  letters  be  granted  to  the  widow  on  condi- 
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tion  that  she  shonld  give  a  bond,  with  sureties,  to  be  approved 
by  the  surrogate,  in  a  penalty  of  double  the  value  of  that  part 
of  the  personal  estate  of  which  the  deceased  died  possessed, 
which  at  his  death  was  within  the  county  of  Kings. 

The  administratrix  appeals  from  the  order  on  the  ground 
that  the  surrogate  had  no  power  to  require  a  bond  upon  the 
application  for  ancillary  letters,  in  a  penalty  exceeding  twice 
the  amount  of  the  debts  owing  by  the  intestate  to  creditors 
within  the  state.  This  question  depends  upon  the  true  con- 
struction of  section  2699  of  the  Code  of  Civil  Procedure. 
That  section  is  as  follows :  "  Upon  the  return  of  the  citation, 
the  surrogate  must  ascertain,  as  nearly  as  he  can  do  so,  the 
amount  of  debts  due,  or  claimed  to  be  due,  from  the-decedent 
to  residents  of  the  state.  Before  ancillary  letters  are  issued, 
the  person  to  whom  they  are  awarded  must  qualify,  as  pre- 
scribed in  article  fourth  of  this  title,  for  the  qualiiication  of 
an  administrator  upon  the  estate  of  an  intestate ;  except  that 
the  penalty  of  the  bond  may,  in  the  discretion  of  the  surro- 
gate, be  in  such  a  sum,  not  exceeding  twice  the  amount  which 
appears  to  be  due  from  the  decedent  to  residents  of  the  state, 
as  will,  in  the  surrogate's  opinion,  effectually  secure  the  pay- 
ment of  those  debts ;  or  the  sums  which  the  resident  creditors 
will  be  entitled  to  receive,  from  the  persons  to  whom  the  let- 
ters are  issued,  upon  an  accounting  and  distribution,  either 
within  the  state  or  within  the  jurisdiction  where  the  principal 
letters  were  issued." 

If  the  surrogate  had  power  to  impose,  as  a  condition  to  the 
granting  of  letters  ancillary,  that  the  administratrix  should 
give  a  bond  to  secure  the  whole  fund  which  might  come  to  her 
hands  by  virtue  of  such  letters,  the  imposition  of  the  condi- 
tion was  a  discreet  exercise  of  such  power.  The  general  rule 
in  this  and  other  states  requires  that  the  administrator  should 
give  security  in  double  the  value  of  the  personal  estate  of  an 
intestate  before  assuming  the  administration.  The  actual 
location  of  the  personal  estate  or  of  the  securities  by  which  it 
18  represented,  is  not  under  our  statute  material  in  determin- 
ing the  amount  of  the  bond  in  a  case  of  purely  domestic 
SiCKELs  —Vol.  LXXXIII.        10 
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administration,  for  the  rule  that  personal  property  is  deemed 
to  follow  the  person  of  the  owner,  fixes  the  legal  possession  in 
the  intestate  at  his  place  of  residence,  wherever  in  fact  the 
property  may  be.  .  Where  the  administrator  has  properly 
qualified  and  assumed  the  administration  in  the  state  of  the 
domicile,  he  is  invested  with  power  to  receive  the  debts  owing 
to  the  intestate  and  take  possession  of  the  securities  and  give 
proper  acquittances  wherever  the  debtors  or  securities  may  be, 
whether  within  or  without  the  state.  But  where  the  debtor 
or  the  securities  are  in  a  foreign  jurisdiction,  and  are  not  vol- 
untarily paid  or  surrendered  to  the  administrator  of  the  place 
of  the  domicile  of  the  intestate,  the  courts  of  the  foreign 
jurisdiction  will  not  enforce  the  recovery  of  the  debts  or 
securities  upon  his  application  until  he  has  procured  ancillary 
letters  or  a  new  administrator  has  been  authorized  under  the 
laws  of  the  place  where  assets  may  be.  It  is  unnecessary  to 
enter  into  the  reasons  of  this  rule.  They  are  familiar  and 
the  rule  has  been  frequently  recognized.  (See  Parsons  v. 
Lyman^  20  N.  Y.  103  ;  Despard  v.  ChurchiU^  d3  id.  192  ;  In 
re  Hughes^  95  id.  55.) 

The  unquestioned  rule  of  the  conmaon  law  that  the  succes- 
sion to  and  the  distribution  of  the  estate  of  an  intestate  is 
governed  by  the  law  of  the  domicile,  makes  security  there 
taken  on  the  granting^  of  letters  of  administration  covering 
the  whole  personal  estate  of  the  intestate,  an  adequate  protec- 
tion to  all  parties  interested,  and  where  ancillary  letters  are 
applied  for  in  another  state  or  jurisdiction,  there  would  not 
seem  to  be  any  necessity  that  additional  security  should  be 
required  were  it  not  for  another  principle  almost  universally 
recognized,  that  the  claims  of  creditors  living  in  a  jurisdiction 
where  ancillary  letters  are  sought,  are  entitled  to  have  their 
just  right  in  the  assets  of  the  intestate  secured  by  a  proper 
bond  as  a  condition  of  granting  the  application.  To  this  end 
security  is  usually  required  to  be  given  by  the  applicant  for 
ancilliary  administration  enforceable  in  the  tribunals  of  the 
place  for  the  protection  of  creditors  therein  residing.  The 
course  of  legislation  in  this  state  upon  the  subject  of  ancillary. 


1891.]  Matteb  of  i:*KOUT.  75 


Opinion  of  the  Court,  per  Andrews,  J. 


adiDinistration  and  the  security  required  may  be  briefly 
stated.  The  Revised  Statutes  enacted  that  "  every  person 
appointed  administrator"  should  give  a  bond  in  a  penalty 
not  less  than  twice  the  value  of  the  personal  estate  of  which 
the  deceased  died  possessed.  Provision  was  made  for  granting 
letters  on  the  application  of  foreign  executors  or  adminis- 
trators where  persons,  not  inhabitants  of  this  state,  shall 
die  leaving  assets  here.  (§  31.)  There  was  no  provision 
exempting  persons  applying  for  ancillary  letters  from  the 
operation  of  the  general  rule  declared  in  section  42,  and  it 
would  seem  that  they,  as  well  as  domestic  administrators,  were 
required  to  give  a  bond  in  a  penalty  twice  the  value  of  the 
property  upon  which  administration  was  sought.  Section 
2699  of  the  Code  of  Civil  Procedure  undertook  to  define  the 
practice  on  the  application  for  ancillary  administration,  which 
was  left  much  at  large  under  the  Revised  Statutes.  In  con- 
struing the  section  the  various  conditions  to  be  provided 
for  may.  justly  be  considered.  There  may  be  domestic  cred- 
itors entitled  to  protection.  The  assets  in  this  state  may  be 
less  or  more  than  sufficient  to  provide  for  the  rights  of  citizens 
here.  Or  again  there  may  be  no  creditors.  Ancillary  letters 
may  become  necessary  to  enable  the  administrator  or  executor 
to  recover  assets  by  hostile  proceedings  out  of  the  jurisdiction 
where  the  principal  letters  were  issued.  It  is  contended  on 
the  part  of  the  appellant  that  on  an  application  for  ancillary 
letters  under  section  2699,  no  security  can  be  required  in  any 
case,  exceeding  twice  the  amount  of  claims  of  domestic  cred- 
itors and  that  the  discretion  of  the  surrogate  is  only  to  be 
exercised  within  this  limit.  It  is  evident  that  this  construc- 
tion would  in  the  present  cajse  defeat  the  general  policy  which 
requires  an  administrator  to  give  adequate  security  for  the 
whole  estate  which  may  come  to  his  hands.  The  security 
given  in  New  Jersey  was  limited  to  the  sum  of  $5,000,  double 
the  value  of  the  personal  estate  of  the  intestate  in  his  actual 
possession  there,  taking  no  account  of  the  much  larger  amount 
in  this  state,  and  this  course  seems  to  have  the  sanction  of  the 
New  Jersey  courts.    {Lewis  v.  Grognard^  17  N.  J,  Eq.  425.) 
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The  contention  of  the  appellant,  if  sustained,  would  enable 
the  administratrix  to  take  into  her  possession  $40,000  in  securi- 
ties belonging  to  the  estate,  without  any  security  except  a  bond 
not  exceeding  double  the  amount  of  the  debt  of  $7,306, 
!tlleged  to  be  due  to  Moses  P,  Prout.  It  may  be  that  the 
primary  purpose  of  section  2699  was  the  protection  of  domestic 
creditors.  The  citation  is  required  to  be  issued  to  creditors 
only  (§  2698),  The  legislature  may  have  assumed  that  proper 
and  adequate  general  security  would  be  exacted  by  the  law  of 
the  place  of  the  principal  administration.  But  although  the 
language  of  section  2699  is  vague,  we  think  it  is  capable  of  a 
construction  which  will  subserve  tlie  general  policy  of  the  law. 
The  legislature  in  this  section  first  declares  a  general  rule,  that 
before  ancillary  letters  are  issued,  the  person  to  whom  they  are 
awarded  must  qualify  as  provided  in  the  fourth  article  of  the 
title  for  the  qualification,  of  an  administrator  upon  the  estate 
of  an  intestate.  Referring  to  the  fourth  title  it  is  found  that 
section  2667  prescribes  as  one  of  the  acts  to  be  done  by  an 
administrator,  to  qualify  him  for  the  office,  tliat  he  shall  exe- 
cute a  bond  in  a  penalty  not  less  than  twice  the  value  of  the 
personal  property  of  which  the  intestate  died  possessed,  sub- 
ject to  certain  exceptions,  one  of  which  is  that  with  the  con- 
sent of  all  the  next  of  kin  of  the  intestate,  the  bond  may,  upon 
•  notice  being  given  to  creditors,  be  limited  to  twice  the  amount 
of  their  debts.  The  exception  in  section  2699,  was  we  think 
intended  to  give  the  surrogate  a  discretion  to  modify  the  gen- 
eral rule  declared  in  the  preceding  clause  and  to  accept  a  bond 
less  in  amount  than  that  prescribed  in  ordinary  cases  of  admin- 
istration, if  by  reason  of  adequate  security  having  already  been 
given,  additional  security  for  the  protection  of  the  general 
interests  was  not  in  his  judgment  required,  or  where  the  next 
of  kin  had  consented  to  waive  security,  and  in  a  case  of 
domestic  creditors  where  their  protection  was  the  only  interest 
involved,  to  prescribe  a  limit  beyond  wliich  security  should 
not  be  exacted. 

It  is  somewhat  difficult  to  so  construe  the  language.     But 
the  solicitude  with  which  courts  guard  the  rights  of  infants 


1891.] 


CmzENs'  Bank  v.  "Williams. 


77 


Statement  of  case. 


and  persons  standing  in  the  relation  of  beneficiaries  of  trusts^ 
and  the  uniform  policy  in  respect  of  security  required  of 
administrators,  justify  the  court  in  going  to  the  verge  of  con- 
struction in  order  to  protect  parties  so  situated  and  to  carry 
out  the  general  policy  of  the  law. 

We  think  the  order  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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The  CmzENs'  Bank  of  Perry,  N.  Y.,  Respondent,  v.  Helen 

A.  Williams,  Appellant. 

It  iB  not  a  fraud  as  matter  of  law  for  the  members-  of  a  firm  to  appropriate 
the  firm  property  to  the  payment  of  a  debt,  for  which  they  are  all  liable, 
although  not  a  firm  indebtedness,  and  one  of  the  copartners  who  is 
jointly  liable  with  the  others,  may  appropriate  his  individual  property 
for  the  payment  of  the  joint  debt. 

Where,  therefore,  an  attachment  was  obtained  on  the  ground  that  the 
members  of  a  firm  had  made  an  assignment  with  intent  to  defraud  their 
creditors,  and  the  only  claim  of  fraud  set  forth  in  the  moving  papers  was 
that  the  copartners  gave  their  joint  and  several  promissory  notes  for  the 
individual  debt  of  one  of  them,  the  other  signing  as  surety,  and  that 
thereafter  as  a  firm,  and  as  individuals  they  executed  the  assignment,  in 
which  they  directed  that  the  notes  should  be  paid  out  of  the  proceeds 
of  the  firm  property,  held,  that  the  denial  of  a  inotion  to  vacate  the 
attachment  upon  the  papers  on  which  it  was  granted  was  error. 

Wilson  Y.  Robertson  (21  N.  Y  687),  distinguished. 

As  to  whether  if  the  firm  assets  were  in  the  hands  of  a  court  of  equity  to 
be  administered  according  to  equitable  principles,  the  court  would  direct 
the  firm  debts  to  be  first  paid,  quare, 

(Argued  June  5,  1891;  decided  June  16,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  January,  1891,  which  affirmed  an  order  of  Special  Tenn 
refusing  to  vacate  an  attachment. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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B.  Frank  Drake  and  Oweii  Harris  ior  appellant.  The  orders 
are  appealable,  as  the  motions  were  made  on  the  ground  that 
the  affidavits  on  which  the  attachments  were  granted  contain 
no  evidence  that  the  defendants  had  fraudulently  disposed  of 
property.  {Morris  v.  TalcoU^  96  N.  Y.  100 ;  S.  C.  Bamk  v. 
Alberger^  78  id.  252 ;  AUen  v.  Meyer ^  73  id.  1.)  It  is  not 
fraudulent  for  insolvent  partners  to  voluntarily  dedicate  to 
the  payment  of  a  debt  the  property  which  the  creditor,  by 
legal  process,  could  have  sold  to  satisfy,  that  debt.  The  prefer- 
ence of  such  a  debt  is  not  evidence  of  that  "  intent"  to  defraud 
partnership  creditors  which  entitles  them  to  an  attachment. 
{Hubbard  v.  Gumey^  64  K.  Y.  457 ;  Palmar  v.  Pv/rdyy  83 
id.  144 ;  Hayt  v.  Mead,  13  Hun,  327 ;  Code  Civ.  Pro.  §  454 ; 
Marsh  V.  Dunckely2&  Hun,  167;  Carman  v.  PZa^,  23  N.  Y. 
286 ;  Decker  v.  GaUord^  8  Hun,  110 ;  WeUs  v.  Mam,n^  45  N. 
Y.  327 ;  Newcomh  v.  HaZe^  90  id.  326 ;  Saunders  v.  liHey^ 
105  id.  12 ;  Kelly  v,  Scott^  49  id.  595 ;  Chapin  v.  Thompson^ 
89  ]Sr.  Y.  271;  Terry  v.  Butler,  43  Barb.  395;  Crook  v. 
Rvadskopf,  105  N,  Y.  476 ;  Dimon  v.  Hazard,  32  id.  65 ; 
Stanton  Y.  Westover,  101  id.  265 ;  Bates  on  Part.  §  191 ;  Bank 
of  Buffalo  V.  Thompson,  121  N.  Y.  280 ;  Lindley  on  Part. 
192;  In  re  Gray,  111  K,  Y.  406 ;  Brinkerhoff  v,  Marvin,  5 
Johns.  Ch.  320 ;  Turner  v.  Jaycox,  40  N.  Y,  470.)  A  war- 
rant of  attachment  cannot  be  granted  for  the  sole  reason  that 
the  defendants  have  applied  partnership  assets  to  pay  debts 
which  both  partners  owe,  without  proof  of  an  intent  to 
defraud.  (Code  Civ.  Pro.  §  636 ;  MUUkin  v.  DaH,  26  Hun, 
24 ;  Bdmont  v.  Lane,  22  How.  Pr.  365 ;  Place  v.  Miller,  6 
Abb.  [N.  S.]  178 ;  S.  E.  A.  E.  Co.  v.  Harwood,  30  Hun,  9  ; 
Neal  V.  Clark,  95  U.  S.  704 ;  111  id.  676 ;  Palmer  v.  Hussey, 
87  N.  Y.  303 ;  Stratford  v.  Jones,  97  id.  568 ;  Lamrevjce  v. 
Harrington,  122  id.  408-412 ;  3  Kent's  Comm.  65 ;  Bogert  v. 
Haight,  9  Paige  Ch.  297 ;  Morrison  v.  Atwell,  9  Bosw.  503 ; 
Scott  V.  Guthrie,  10  id  409 ;  Powers  v.  Gray  don,  Id.  630 ; 
Fox  V.  Heath,  16  Abb.  Pr.  163 ;  Richardson  v.  Harron,  39 
Hun,  537,  540 ;  Crook  v.  Rindskopf,  105  K  Y,  476-488 ; 
Hayn£s  v.  Brooks,  116  id.  487.)    The  affidavits  do  not  state 
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a  case  for  the  consideration  of  the  questions  on  wliich  the 
opinion  of  the  General  Term  is  based.  {BonneU  v.  Griawold^ 
68  N.  T.  294;  UnUed  States  v.  Ames,  99  U.  S.  35 ;  B.  C. 
Inst.  V.  Bitter,  87  N.  Y.  250,  256 ;  Bemheimer  v.  Rinds- 
Tcopf,  116  N.  Y.  428.) 

Eugene  M.  Bardett,  George  F,  Damforth  and  Morris  A. 
Lovejoy  for  respondent.  The  affidavits  are  sufficient  to 
authorize  the  issuing  of  the  attachments.  {Bemheimer  v. 
RindsJcopf,  116  N.  Y.  428.)  If  there  is  any  evidence  of  a 
fraudulent  disposition  of  their  property  by  the  defendants, 
this  court  has  no  jurisdiction  to  review  the  decision  of  the 
General  Term  thereon.  (Allen  v.  Meyer,  73  N.  Y.  1 ;  White 
v.  jReicherty  14  Wkly.  Dig.  285 ;  FranM  r.  Rays,  20  id.  417 ; 
Hamburger  v.  MoeiUer,  4  N.  Y.  S.  R.  447 ;  Jaffray  v.  Nast, 
32  id.  250.)  The  Clark  notes  preferred  in  the  assignment  and 
payable  out  of  the  copartnership  property  are  the  individual 
debts  of  Helen  A.  Williams.  {TaUman  v.  Colgrove,  67  N. 
Y.  96 ;  Millard  v.  Thorn,  56  id.  406 ;  Londalfo  v.  Appleton, 
40  id.  542.)  As  the  debt  to  Clark  was  the  individual  debt  of 
one  partner  only — in  no  sense  a  firm  debt  or  obligation  —  it 
follows  that,  by  reason  of  the  appropriation  by  the  firm  of 
partnership  property  to  its  payment,  the  assignment  which 
directs  that  appropriation  must  be  deemed  fraudulent  and 
void.  (  Wilson  v.  Robertson,  2i  N.  Y.  587 ;  Menagh  v.  Whit- 
well,  62  id.  162 ;  HvXbert  v.  Dean,  2  Keyes,  97 ;  2  Abb.  Ct 
App.  Dec.  428 ;  Turner  v.  Jaycox,  40  N.  Y.  470 ;  Forsyth  v. 
Woods,  11  WalL  484 ;  KeUy  v.  Scott,  49  N.  Y.  17 ;  Kirhy  v. 
Schoonmaker,  3  Barb.  Ch.  46 ;  Ca^e  v.  Beauregard,  99  U.  S. 
119 ;  Bulger  v.  Ross,  119  N.  Y.  495 ;  Ifordlinger  v.  Ander- 
son, 34  N.  Y.  S.  E.  361 ;  Coster  v.  Clark,  3  Edw.  Ch.  411.) 
An  attachment  may  issue  against  the  property  of  a  firm  who 
have  made  an  assignment  preferring  the  individual  debt  of 
one  of  the  partners.  (Code  Civ.  Pro.  §  336 ;  Hirsch  v.  Hutch- 
inson, 3  Civ.  Pro.  Eep.  106 ;  Victer  v.  Henlein,  34  Hun,  562 ; 
Bulger  v.  Ross,  119  N.  Y.  465  ;  Collumh  v.  CaMwell,  16  id. 
486 ;  Frund  v.  Michaelis,  15  Abb.  [N.  C]  357.) 
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Earl,  J.  The  defendants  were  copartners  in  the  mercantile 
business  at  Perry,  "Wyoming  county,  under  the  firm  name  of 
Williams  &  Co.,  and  in  their  firm  name,  they  executed  a  note 
to  the  plaintiff  for  borrowed  money.  It  commenced  this  action 
and  obtained  an  attachment  against  them  on  the  ground  that 
they  had  assigned  their  property  with  intent  to  defraud  their 
creditors.  They  made  a  motion  to  set  aside  the  attachment, 
based  upon  the  same  papera  upon  which  it  was  granted,  and 
the  motion  was  denied  at  the  Special  Term,  and  the  decision 
there  was  affirmed  at  General  Term,  and  then  the  defendants 
appealed  to  this  court. 

The  allegation  of  fraud  against  the  defendants  is  based  upon 
the  following  facts :  At  the  time  the  defendants  became  part- 
ners, Helen  A.  Williams  owed  E.  M.  Clark  about  $8()0,  and 
for  that  indebtedness  they  gave  him  their  two  joint  and  several 
promissory  notes  signed  by  them.  L.  Sophia  Williams,  how- 
ever, signed  the  notes  simply  as  surety  for  Helen  A.  Williams, 
whe  was  and  remained  the  principal  debtor.  Thereafter,  in 
February,  1890,  the  defendants  having  become  insolvent,  both 
as  a  firm  and  as  individuals,  executed  a  general  assignment  of 
all  their  firm  and  individual  property  for  the  benefit  of  their 
creditors,  in  which  they  directed  the  two  notes  held  by  Clark 
to  be  paid  out  of  the  proceeds  of  the  firm  property ;  and  the 
fraud  alleged  by  the  plaintiff  consists  in  this  direction,  tlie 
claim  being  that  the  notes  were  not  firm  debts,  but  the  indi- 
vidual debts  of  Helen  A.  Williams,  for  which  L.  Sophia  Wil- 
liams was  only  surety,  and  that,  therefore,  it  was  necessarily  a 
fraud  in  law  upon  the  firm  creditors  to  appropriate  the  pro- 
ceeds of  firm  property  for  their  payment. 

We  think  the  learned  courts  below  fell  into  error  in  grant- 
ing and  upholding  the  attachment  upon  the  grounds  specified. 
These  notes  were  joint  debts  of  the  defendants,  for  which  they 
were  jointly  liable  to  Clark,  and  it  was,  therefore,  not  a  fraud 
to  appropriate  their  joint  property  for  their  j>ayment.  Clark 
coidd  have  recovered  a  judgment  upon  the  notes  against  the 
defendants,  and  could  by  execution  have  seized  the  firm  prop- 
erty to  satisfy  the  judgment,  and  a  purchaser  at  the  execution 
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sale  would  have  obtained  a  full  and  absolute  title  to  the  firm 
property  purchased.  Although  the  defendants  were  insolvent, 
they  could  have  paid  these  debts  either  in  money  or  in  prop- 
erty belonging  to  the  finn,  and  in  so  doing,  they  would  have 
perpetrated  no  fraud  upon  their  creditors.  As  they  could 
pay  the  debts  either  with  firm  money  or  firm  property,  we 
cannot  perceive  why  they  could  not,  through  an  assignee, 
direct  the  same  debts  to  be  paid  out  of  the  proceeds  of  the 
firm  property.  It  certainly  cannot  be  a  fraud  upon  firm  cred- 
itors to  apply  firm  property  to  the  payment  of  debts  for  the 
satisfaction  of  which  such  property  could  be  taken. 

It  is  a  mistake  to  suppose  that  the  firm  property  is  now  in 
the  hands  of  a  court  of  equity  for  distribution  and  application 
upon  equitable  principles.  No  suit  whatever  is  pending  in 
equity,  and  no  application  has  been  made  to  a  court  of  equity 
in  reference  to  the  firm  property.  The  defendants  have  made 
an  assignment  of  their  firm  property  authorized  by  law,  and 
the  assignee  is  to  dispose  of  it,  not  in  accordance  with  the 
directions  of  any  court,  but  in  precise  accordance  with  the 
terms  and  conditions  of  the  assignment.  It  may  be  that  if 
these  firm  assets  were  to  be  administered  in  a  court  of  equity, 
according  to  equitable  principles,  the  court  would  direct  the 
firm  debts  to  be  paid  before  these  debts  to  Clark,  although  it 
is  not  certain  that  it  would  do  so,  and  it' is  not  now  necessary 
to  determine  whether  it  would  or  not.  {Hoare  v.  Oriented 
Banky  L.  R.  [2  Appeal  Cases]  589.)  These  defendants,  being 
jointly  liable  to  Clark,  have  themselves  provided  that  his 
claims  shall  be  paid  out  of  the  firm  assets,  and  there  is  no 
room  for  the  interference  of  any  court.  As  between  him  and 
them  hifl  claim  upon  the  firm  property  is  just  as  meritorious 
and  equitable  as  the  claim  of  firm  creditors. 

After  the  execution  of  the  assignment  and  the  provision 
made  therein  for  the  payment  of  these  debts,  L.  Sophia  Wil- 
liams had  no  equitable  claim  that  the  firm  property  should  not 
be  applied  precisely  as  she  had  directed  that  it  should  be 
applied.  Hence  on  the  principles  of  subrogation  the  finn 
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82  Citizens'  Bank  r\  Williams.  [June, 


Opinion  of  the  Court,  per  Earl,  J. 


creditor  can  take  no  equity  from  her  which  they  can  enforce 
against  the  firm  property,  uix)n  principles  laid  down  in  the 
case  of  Saunders  v.  Meilhy  (105  N.  Y.  12),  and  cases  therein 
cited. 

If  these  notes  had  been  the  individual  debts  of  Helen  A. 
Williams,  for  wliicli  L.  Sophia  Williams  was  in  no  way  liable, 
then  the  provision  in  the  assignment  for  their  payment  out  of 
firm  assets  would  have  been  a  fraud  upon  the  firm  creditors 
within  the  case  of  Wilson  v.  Rohertson  (21  N.  Y.  587).  The 
ground  of  that  decision  was  that  the  joint  property  was  appn)- 
priated  for  the  payment  of  an  individual  debt  of  one  of  the 
members  of  the  finn,  for  which  the  other  member  was  in  no 
way  liable.  But  no  case  can  be  found  holding  that  it  is  a  fraud 
upon  the  firm  creditors  for  the  members  of  a  firm  to  appro- 
priate the  firm  property  to  the  payment  of  debts  for  which 
they  are  all  liable.  It  is  never  a  frnud  upon  the  creditors  of 
any  i)erson  to  appropriate  his  property  for  the  payment  of  a 
debt  for  which  he  is  liable  ;  and  so  one  who  is  jointly  liable 
with  others  as  a  member  of  a  firm  or  otherwise,  may  appro- 
priate his  individual  property  for  the  payment  of  a  joint  debt, 
for  the  reason  that  he  is  liable  to  pay  the  joint  debt,  and  Wb 
property  could  be  seized  by  virtue  of  an  execution  issued  upon 
a  Judgment  for  the  joint  debt  to  satisfy  the  same.  {Crook  v. 
Rindskopf,  105  N.  Y.  476.) 

No  benefit  or  ultimate  advantage  is  secured  to  L.  Sophia 
Williams  by  the  appropriation  of  the  firm  property  for  the 
]>ayment  of  debts  which,  as  between  her  and  Helen  A. 
Williams  are  the  debts  of  the  latter.  Upon  payment  of  these 
debts  there  will  be  in  the  hands  of  the  assignee  a  claim  for  the 
reimbursement  of  the  firm  against  the  individual  estate  of 
Helen  A.  Williams.  That  claim  will  be  in  the  hands  of  tlie 
assignee  to  be  administered  and  disposed  of  under  the  assign- 
ment, and  no  benefit  therefrom  can  come  to  either  member  of 
the  finn  until  after  the  payment  of  all  the  firm  and  individual 
debts. 

We,  therefore,  see  no  reason  to  doubt  that  the  assignment 
was  valid  and  free  from  the  imputation  of  fiaud. 
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The  orders  of  the  General  and  Special  Terms  should  be 
reversed  and  the  motion  granted,  with  costs  in  all  the  conrtg 
and  ten  dollars  costs  of  the  motion. 

All  concnr. 

Order  reversed. 


The  Obbgon  Pacific  Railroad  Company,  Appellant,  v. 
Geobge  J.  Forrest  et  al.,  as  Executors,  etc.,  Bespondents. 

It  9eema  that  a  consideration  is  not  an  essential  part  of  an  executed 
contract. 

An  agreement  to  rescind  a  previous  contract  containing  mutual  stipula- 
tions imports  fhat,  until  rescinded,  it  was  recognized  as  subsisting  and 
binding  by  both  parties,  and  the  mutual  releases  form  a  sufficient  valid 
consideration  for  the  new  agreement. 

A  contract  obtained  by  duress  is  not  ordinarily  void,  but  merely  voidable, 
and  may  be  subsequently  ratified  and  confirmed,  and  the  party  claiming 
to  have  been  constrained,  by  afterwards  voluntarily  acting  upon  it, 
thereby  affirms  its  validity  and  loses  the  right  to  avoid  it. 

One  entitled  to  repudiate  a  contract  on  the  ground  of  duress,  should  act 
promptly. 

In  an  action  to  recover  possession  of  100  bonds  issued  by  plaintiff,  it 
appeared  that  the  bonds  in  suit,  with  others,  were  delivered  to  G., 
defendant's  testator,  under  an  agreement  on  his  part  to  furnish 
plaintiff^  certain  rails  and  other  railroad  material;  that  0.,  having  failed 
to  take  any  steps  towards  performing  the  contract,  although  urged  so 
to  do,  plaintiff's  president,  without  notifying  G.  that  if  he  did  not  per- 
form, the  contract  would  be  considered  rescinded,  purchased  the  rails, 
notified  G.  of  this,  claimed  that  the  contract  had  been  broken  and 
demanded  a  surrender  of  the  bonds.  G.  refused  to  surrender  or  to  con- 
sent to  the  cancellation  of  the  contract,  unless  he  was  allowed  to  retain 
100  of  the  bonds.  Thereupon  an  agreement  was  made  between  them 
that  the  contract  should  be  canceled  and  surrendered,  G.  to  retain  the 
bonds  in  question  upon  his  surrendering  the  others,  which  he  did. 
Interest  on  the  bonds  in  suit  was  paid  by  plaintiff  to  G.  and  his  execu- 
tors for  about  six  years,  when  this  action  was  commenced.  Plaintiff 
claimed  that  the  agreement  of  cancellation  was  void,  because  without 
consideration;  also  that  it  was  invalid,  because  obtained  by  duress.  Held, 
that  a  verdict  was  properly  directed  for  defendants;  that  said  agreement 
was  founded  upon  a  sufficient  consideration,  and  if  obtained  by  duress 
was  subsequently  ratified  and  confirmed. 
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Appeal  from  judgment  of  the  Greneral  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  npon  an  order 
made  May  23,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  verdict  directed  by  the  court 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Joseph  II,  Choate  for  appellant.  On  August  tliirteenth. 
Garrison  had  not  complied  with  the  terms  of  the  contract,  to 
purchase  rails  deliverable  in  San  Francisco  at  as  early  a  date 
as  reasonably  practicable,  and  on  that  day  as  he  admitted,  he 
had  broken  the  contract.  {Hedges  v.  H,  H.  R.  H,  Co,^  49 
N.  Y.  223 ;  Colt  v.  Owem,  90  id.  368 ;  N.  H.,  etc.,  Co.  v. 
Quiniard^  6  Abb.  [N.  S.  ]  128.)  The  transaction  of  August 
thirteenth  is  void  for  duress.  {Scholey  v.  Mumford^  60  N. 
Y.  498  ;  McPherson.  v.  Cox^  86  id.  472  ;  Vaughn  v.  Vill<i4je 
of  Port  Chester^  43  Hun,  427 ;  Foshay  v.  Ferguson,  6  Hill, 
154  ;  OuUleannie  v.  Roioe^  94  N.  Y.  268  ;  Hamilton  v.  Cvm- 
niings,  1  Johns.  Ch.  516,  523 ;  G.  M.  L.  Ins.  Co.  v.  Reals, 
79  N.  Y.  202;  Merton  v.  BeJden,  49  id.  373  ;  Buckingham 
V.  Coming,  91  id.  525  ;  Moons  v.  Taicnshend,  102  id.  387, 
392  ;  Story's  Eq.  Juris.  §  700 ;  Pom.  Eq.  Juris.  §  914.)  The 
trial  court  erred  in  withdrawing  the  case  from  the  jury  and  in 
directing  a  nonsuit.  {Sfane  v.  Floioer,  47  N.  Y.  566;  FreeTc- 
ing  V.  Rolland,  53  id.  424;  C lenience  v.  Auburn,  66  id.  338; 
Weil  V.  I).  D.,  etc.^  R.  R.  Co.,  121  id.  152  ;  Adams  v.  Irving 
Bank,  116  id.  614;  Dunham  v.  Griswold,  100  id.  226; 
Potter  y.  Greene,  39  Hun,  72,  78;  Code  Civ.  Pro.  §  829: 
Lyon  V.  Park,  111  N.  Y.  350.) 

Iloraee  RusseU  for  i*espondents.  The  agreement  of  August 
thirteenth  was  based  upon  a  suflicient  consideration,  viz.,  the 
rescission  and  cancellation  of  the  agreement  of  June  thirteenth. 
(Bishop  on  Cout.  §§  68,  81  ;  T!ce\.  Zinsser,  76  K  Y.  549; 
Rollins  V.  Marsh,  128  Mass.  116, 120;  Cutter  \.  Cochran,  116 
id.  408;  Mfg.  Co.  v.  Bradley,  105  TJ.  S.  175;  Delaeroix  v. 
BvlkUy,  13  Wend.  75 ;  Hadden  v.  Dimmick,  48  N.  Y.  661 ; 
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13  Abb.  [K.  S.]  135  ;  31  How.  Pr.  196 ;  Perry  v.  Buchman, 
33Vt.lO;  Brinhy\.  Tibtritts,  7  Me.  70;  Flaggy,  Dry  den  ^ 

7  Pick.  52 ;  Orans  v.  Hunter,  28  K  T.  394 ;  Stewart  v. 
Ahrenfeldt^  4  Den.  189 ;  Seaman  v.  Seaman^  12  Wend.  381; 
Russell  V.  Cook,  3  Hill,  504 ;  Alien  v.  Jaquish,  21  Wend. 
628 ;  Dearborn  v.  CV^o**,  7  Cow.  48 ;  Jenlcs  v.  Robertson^  2 
T.  &  C.  255 ;  58  K  T.  621 ;  Ilorgan  v.  Knimweide,  25 
Hun,  116 ;  Coe  v.  Hobhey,  7  id.  157,  163 ;  72  K  Y.  146 ; 
Tov>nsend  v.  Masteraon^  6  Duer,  208 ;  Tjiwrence  v.  Parker^ 

8  Wkly.  Dig.  533.)  The  agreement  of  August  tliirteenth 
was  that  of  the  plaintiff,  although  the  words  "ae  presi- 
dent," are  not  attached  to  the  president's  signature  thereto. 
{Olcott  V.  T.  R,  R.  Co.,  27  K  T.  546,  556;  Van  Leuven  v. 
F.  N.  Bank,  54  id.  671 ;  Coleman  v.  F  JV".  Bank,  53  id. 
388;  Pierson  v.  Bank,  77  id.  304;  Hoay  v.  Lavwnte, 
60  id.  96;  Lee  v.  P.  f'.  &  M.  Ok,  56  How.  Pr.  373; 
RolUng  MiU  v.  R.  R.  Co,,  120  T^.  S.  256;  Seott  v.  Jf. 
R,  R.  Co.,  86  N.  Y.  200;  W/nfney  v.  T.  T.  Co.,  65  id. 
577 ;  Ellmoorth  v.  /S/.  Z.  A.  cfe  Z  7^.  ^.  Co.,  33  Hun,  7 ; 
98  N.  Y.  648 ;  S.  H.  B.  Co.  v.  E.  IT.  B.  M.  Co.,  90  id.  616 ; 
Hoyt  V.  Thompson,  19  id.  207.)  Conceding  that  the  agree- 
ment of  August  thirteenth,  which  permitted  Garrison  to  retain 
the  bonds  in  question,  was  obtained  by  duress  of  goods,  the 
plaintiff  thereafter  affirmed  and  ratified  that  agreement. 
{Lyon  V.  Waldo,  36  Mich.  345 ;  Pars,  on  Cont.  [7th  ed.]  446 ; 
1  Addison  on  Cont.  §§  314,  454 ;  Bishop  on  Cont.  §  728 ;  1 
Chitty  on  Cont.  273 ;  Burton  v.  Story,  3  Wend.  236 ;  Gould 
V.  C.  C  N.  Bank,  86  K  Y.  82;  Baird  v.  Mayor,  etc.,  96  id. 
567 ;  Bruce  v.  Davenport,  3  Keyes,  472  ;  TarbeJl  v.  S.  Co., 
no  N.  Y.  170;  BenneU  v.  Ins.  Co.,  67  id.  274;  WrUjht  v. 
Bank  of  Metropolis,  110  id.  237;  Roth  v.  B.  i&  S.  L.  R.  R. 
Co.,  84  id.  548 ;  Hedges  v.  IL  R.  R.  R.  Co.,  49  id.  223 ; 
Craig  v.  ParTcis,  40  id.  181 ;  Davis  v.  Gwyrme,  57  id.  676 ; 
Hunt  V.  Maybee,  7  id.  266.)  The  plaintiff  cannot  recover  in 
this  action,  because  it  did  not,  before  bringing  the  action, 
restore  or  offer  to  restore  the  defendants  or  their  testator  to 
the  position  in  wliich  he  was  before  the  agreement  of  August 
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13,  1881,  was  made.  {Getti/  v.  Devlin,  54  N.  Y.  414,  415; 
Sinclair  v.  ^eill^  1  Hun,  80 ;  Francis  v.  N.  Y.  K  li.  R,  Co., 
17  Abb.  [N.  C]  288 ;  Voof^hies  v.  3irl,  2  Hill,  288 ;  Massan 
y.  JBovety  1  Den.  69,  74 ;  Clarke  v.  Dickson,  El.  Bl.  &  El. 
148;  96  Eng.  Com.  Law.  148;  Hammock  v.  Pennock,  61  N. 
Y.  145  ;  Tice  v.  Zinsser,  76  id  549.)  There  was  in  fact  no 
duress.  (Sksate  v.  BeaU,  11  Ad.  &  El.  983;  Preston  v. 
5<?«^/i^  12  Pick.  14 ;  Wilcox  v.  Ilowland,  23  id.  167 ;  AUes 
V.  Backhouse,  3  M.  &  W.  633.)  The  court  could  not  have 
directed  a  verdict  for  the  plaintiff  based  on  the  assumption 
that  Hogg's  testimony  must  be  taken  as  true  because  he  related 
conversations  with  the  dead,  who  could  not  rise  to  contradict 
him.  {Elwood  v.  IF.  U,  T.  Co,,  45  N.  Y.  549 ;  Ka/vanaugh 
V.  Wilso7i,  70  id.  177  ;  Sipple  v.  StaU,  99  id.  284,  290 ;  Wohl- 
fart  V.  Beckert,  92  id.  490,  497 ;  Koehler  v.  Adler,  78  id. 
287 ;  Keller  v.  W.  i&  B.  Co.,  39  Hun,  356.)  The  plaintiff's 
exception  to  the  admission  of  the  affidavit  of  Bentley,  the 
plaintiff's  secretary,  to  which  are  attached  the  plaintiff's 
by-laws,  the  resolutions  of  its  executive  committee  and  copies 
of  the  checks  by  which  the  interest  coupons  on  the  bonds  held 
by  Garrison  were  paid,  was  not  well  taken.  (Code  ( ^iv.  Pro. 
§§  803,  931.) 

Earl,  J.  Tliis  action  was  brought  against  the  executors  of 
Cornelius  K.  Garrison  to  recover  the  possession  of  one  hundred 
first  mortgage  bonds  issued  by  the  plaintiff,  of  which  it  claims 
to  be  the  owner  and  entitled  to  the  immediate  possession.  It 
is  alleged  in  the  complaint  that  the  plaintiff  on  or  about  the 
1st  day  of  October,  1887,  duly  demanded  of  the  defendants 
the  delivery  to  it  of  the  bonds,  and  that  the  defendants  had 
failed  and  refused  to  deliver  the  same,  or  any  of  them  to  it ; 
and  relief  is  prayed  that  the  defendants  may  be  adjudged  to 
dehver  to  the  plaintiff  the  bonds,  or  that  it  may  have  judgment 
for  $202,500,  in  case  a  delivery  cannot  be  had,  together  with 
its  damages  and  costs.  The  answer  put  in  issue  the  plaintiff's 
right  and  title  to  the  bonds,  and  claimed  that  the  defendants 
were  entitled  to  hold  and  possess  the  same  under  an  agreement 
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between  it  and  their  testator,  made  on  or  about  the  13th  day 
of  Augnst,  1881. 

The  material  facto  are  as  follows :  On  the  13th  day  of  June, 
1881,  the  plaintiff  and  Cornelius  K.  Garrison  entered  into  a 
contract,  under  seal,  by  which  Garrison  agreed  to  purchase  five 
thousand  tons  of  English  steel  rails,  deliverable  in  Ran  Fran- 
cisco at  as  early  a  day  as  reasonably  practicable,  and  agreed  to 
sell   and   deliver  to  the  plaintiff  the   rails  so  bought  upon 
arrival  there  of  each  shipment  upon  receiving  in  cash  the 
actual  cost  to  him  of  the  rails  and  the  further  simfi  of  $100,000 
in  the  first  mortgage  bonds  of  the  plaintiff,  and  he  agreed  to 
furnish  the  necessary  fish-plates,  bolts,  nuts,  spikes  and  fittings 
for  the  rails,  deliverable  in  San  Francisco  at  the  same  time 
with  the  rails,  and  sell  and  deliver  the  same  to  the  plaintiff 
upon  the  arrival  of  each  shipment  at  tliat  place  at  the  net  cost 
to  him.     And  it  agreed  to  purchase  from  him  the  rails,  fish- 
plates, bolts,  nuts,  spikes  and  fittings  upon  arrival  of  each  ship- 
ment at  San  Francisco,  and  pay  for  the  same  in  cash  and 
bonds  as  provided.     It  also  agreed  to  deposit  with  Garrison, 
as  a  guarantee  for  the  performance  of  the  agreement  on 
its  part,  three  thousand  of  its  first  mortgage  bonds  for  one 
thousand  dollars  each,  one  hundred  of  which  bonds  he  was 
to  retain,  and  he  was  to  hold   the   remaining  twenty-nine 
hundred   bonds  until  it  had  taken  and  paid   for  the  rails, 
fish-plates,   etc.,  in  full,  including   interest  and  all  proper 
charges,  provided  that  it  might  withdraw  any  part  of  the 
bonds  upon  paying  to  Garrison  sixty  per  cent  of  their  par 
value.     It  further  agreed  to  give  to  Garrison  the  same  bonus 
in  its  full-paid  stock  upon  the  one  hundred  bonds  that  he  was 
to  retain  that  he  would  be  entitled  to  pro  rata  with  the  most 
favored  purchaser  of  any  of  its  bonds.     Garrison  was  also  to 
loan  to  it  an  amount  equal   to   the  difference  between  the 
cost  to  him  of  the  rails,  fish-plates,  etc.,  and  $200,000,  the 
bonds  deposited  with  him  being  held  as  security  for  such 
loan;    and  it  agreed   to  purchase   from   Garrison   the   one 
hundred   bonds  mentioned,  together  with  their  "pro  rata  of 
stock,  and   pay  him  therefor  $100,000  at  any  time  he  might 
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elect  to  sell  tiie  same  to  it.  In  pursuance  of  that  contract  the 
three  thousand  bonds  were  delivered  to  Garrison,  and  he  thus 
became  obligated  to  furnish  the  steel  rails,  fish-plates,  etc.,  as 
provided.  It  appears  in  evidence  that  these  rails  were  expected 
to  be  purchased  and  that  they  could  only  at  that  time  be  pur- 
chased in  England,  and  that  they  were  to  be  shipped  from 
that  country  by  vessels  to  San  Francisco.  The  negotiations  in 
reference  to  the  agreement  and  its  performance  were  conducted 
mainly  between  Mr.  Hogg,  the  president  of  the  plaintiff,  and 
Cornelius  K.  Garrison  and  W.  R.  Garrison,  his  son  and  general 
agent.  English  steel  rails  were  easily  purchasable  in  England  in 
the  summer  of  1881,  but  it  was  difficult  to  get  steamers  to  trans- 
port them  to  San  Francisco.  Cornelius  K.  Garrison  died  on 
the  1st  day  of  May,  1885,  and  W.  R.  Garrison  died  on  the  1st 
day  of  July,  1882 ;  and  this  action  was  commenced  on  the 
1st  day  of  October,  1887,  and  the  only  pei'son  then  living  who 
liad  personal  acquaintance  with  the  main  facts  out  of  which 
the  plaintiff's  alleged  cause  of  action  arose,  was  Hogg,  who 
was  its  main  witness  upon  the  trial. 

It  appears  that  on  the  21st  day  of  July,  1881,  the  plaintiff 
received  back  from  Garrison  four  hundred  of  the  bonds 
referred  to  in  the  agreement,  but  for  what  cause  or  upon 
what  consideration  they  were  surrendered  by  Garrison  to 
it  does  not  appear.  The  evidence  tends  strongly  to  show 
that  during  tlie  two  months  after  the  execution  of  the  contract. 
Garrison  did  very  little,  if  anything,  towards  its  performance. 
It  does  not  appear  that  he  had  purchased  any  rails  or  that  he 
had  made  any  effort  to  purchase  any,  or  to  procure  vessels  to 
transport  the  rails  when  purchased.  It  does  appear  that  Hogg, 
on  behalf  of  the  plaintiff,  from  time  to  time,  urged  per- 
formance of  the  contract,  and  that  finally  alx>ut  the  first  day  of 
August,  Hogg,  on  behalf  of  the  plaintiff  and  upon  credit  fur- 
nished by  him,  purchased  the  rails.  On  the  thirteenth  day  of 
August,  he  notified  Garrison  that  he  Iiad  purchased  them,  and 
he  then  claimed  that  Garrison  had  broken  the  contract  with  the 
plaintiff  and  that  he  should  hold  him  res])onsible,  and  he  then 
demanded  the  surrender  of  the  balance  of  the  lx)nd8  remain- 
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ing  in  the  hands  of  Garrison.  He  refused  to  surrender  any 
of  the  bonds  unless  it  consented  that  he  should  have  the  one 
hundred  bonds  which  he  was  entitled  to  under  the  contract, 
and  threatened  to  retain  all  the  bonds  unless  it  would  consent 
to  surrender  the  one  hundred.  Thereupon,  there  was  a  propo- 
sition from  one  of  the  parties  to  the  other  that  the  contract 
of  June  thirteenth  should  be  canceled  and  surrendered,  and 
that  Garrison  should  have  and  retain  one  hundred  of  the 
bonds  upon  surrendering  the  remainder  thereof. 

The  by-laws  of  the  plaintiff  provided  for  an  executive  com- 
mittee who  should  possess,  and  exercise  by  a  majority  of  its 
members,  all  the  powers  and  duties  of  the  board  of  direC" 
tors  when  the  board  was  not  in  session ;  and  at  a  meeting 
of  the  executive  committee  held  on  the  thirteenth  day  of 
August,  the  president  was  authorized  to  negotiate  with  Garri- 
son for  the  cancellation  and  abrogation  of  the  contract  exist- 
ing between  him  and  the  plaintiff,  and  to  close  the  transac- 
tion on  the  terms  proposed,  in  his  discretion.  It  will  be 
observed  that  in  the  negotiations  between  Hogg  and  Grarri- 
son  both  parties  acted  upon  the  supposition  that  the  contract 
of  June  thirteenth  was  in  force,  and  the  resolution  of  the  execu- 
tive committe  recognized  that  contract  as  existing. 

In  pursuance  of  the  authority  thus  conferred  upon  him, 
Ilogg  entered  into  the  following  agreement  with  Garrison  : 

"  For  and  in  consideration  of  One  Hundred  Thousand  Dol- 
lars in  bonds  of  the  Oregon  Pacific  Railroad  Co.  and  six  hun- 
dred shares  full-paid  stock  (the  receipt  whereof  is  hereby 
acknowledged)  paid  by  the  Oregon  Pacific  R.  R.  to  C.  K. 
Garrison,  the  within  agreement  is  hereby  canceled  and  satis- 
fied, and  the  Oregon  Pacific  R.  R.  Co.  hereby  acknowledges 
the  receipt  of  twenty-five  hundred  bonds  of  One  Thousand 
Dollars  each,  being  the  remainder  of  the  three  thousand  bonds 
mentioneil  in  the  agreement  hereto  annexed." 

Tliereupon  tlie  agreement  of  June  thirteenth  was  canceled, 
and  Garrison  surrendered  to  the  plaintiff  the  remainder  of  the 
bonds,  after  retaining  the  one  hundred  to  which  he  was  enti- 
tled under  the  agreement.  It  paid  to  Garrison  and  his  assignee 
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and  his  executors,  after  Iiis  death,  the  semi-annual  interest 
coupons,  the  laet  being  paid  two  days  after  the  commence- 
ment of  tliis  action. 

The  plaintiff  bases  its  right  to  recover  these  bonds  upon  the 
following  grounds:   (1)  That  the  agreement  of  August  13, 
1881,  surrendering  the  bonds  to  Garrison,  was  without  consid 
eration  and,  therefore,  void;  and  (2)  that  the  contract  was 
invalid  for  having  been  obtained  by  Garrison  tlirough  duress. 

As  to  the  first  ground :  This  was  an  executed  agreement, 
and  there  is  authority  for  saying  that  it  was  valid  without  any 
consideration.  In  Bishop  on  Contracts  (§  81),  it  is  said : 
"  Though  a  contract  is  without  consideration,  yet,  if  it  is  vol- 
untarily and  with  full  knowledge  of  the  facts  executed,  the  pro]> 
erty  in  the  thing,  whether  money  or  a  chattel,  is  transferred, 
and  it  cannot  be  reclaimed.  So  tliat  a  consideration  is  not 
an  essential  part  of  an  executed  contract."  And  so  it  was 
substantially  held  in  Maxwell  v.  Graves  (59  Iowa,  613). 

But  it  is  not  needful  to  go  so  far  in  this  case.  It  is  quite 
clear  that,  upon  the  facts  as  they  now  appear  (and  assuming 
that  they  all  appear),  Garrison  could  not  have  maintained  an 
action  against  the  plaintiff  based  upon  the  contract  of  June 
thirteenth,  for  the  reason  that  he  had  failed  to  perform  the 
same  on  his  part  There  was  room,  however,  for  a  claim,  on 
his  part,  that  the  contract  was  still  in  force,  and  that  on  the 
thirteenth  of  August,  he  was  still  able  to  perform  the  same 
and  to  discharge  the  obligations  thereof.  It  does  not  appear 
that,  down  to  that  time,  the  plaintiff  had  made  any  formal 
demand  for  the  performance  of  the  contract,  or  had  notified 
him  that,  in  case  he  did  not  perform,  it  would  regard  the  con- 
tract as  at  an  end.  Without  giving  him  such  a  notification, 
its  president  had,  some  two  weeks  before  that  time,  made 
other  arrangements  for  obtaining  the  rails,  and  on  the  thir- 
teenth of  August  notified  him  that  the  plaintiff  would  hold 
him  responsible  for  not  performing  his  contract.  He  refused 
to  assent  to  the  nullification  or  cancellation  of  the  contract  of 
June  thirteenth,  unless  the  plaintiff  would  surrender  to  him 
one  hundred  of  the  bonds  in  his  possession,  and  for  the  pur- 
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poee  of  procuring  a  cancellation  of  the  agreement  and  the  snr* 
render  by  Garrison  to  it  of  the  remainder  of  the  bonds,  it 
entered  into  the  agreement  of  August  thirteenth;  and  the 
cancellation  of  the  iirst  agreement  and  the  mutual  release  of 
the  parties  therefrom  furnished  ample  consideration  for  the 
contract  of  August  thirteenth.  (Bishop  on  Contracts,  §  68 ; 
Cutter  V.  Cochrane^  116  Mass.  408 ;  Rollins  v.  Marshy  128  id. 
116;  Perry  v.  Buchman^  33  Vermont,  7;  Ddacroioi  v. 
BvUdey,  13  Wend.  75 ;  WhiU  v.  Iloyt,  73  N.  Y.  505 ;  Tice 
V.  2^ns€er^  76  id.  549;  McCreery  v.  Day^  119  id.  1 ;  Manu- 
facturing Co.  V.  Bradley^  105  U.  S.  175.)  In  CutUr  y. 
Cochrane^  it  is  said :  "An  agreement  to  rescind  a  previous  con- 
tract imports  that,  until  it  is  rescinded,  it  is  recognized  by  both 
parties  as  subsisting  and  binding.  The  rescinding  of  a  pre- 
vious contract  containing  mutual  stipulations,  is  a  release  by 
each  party  to  the  other.  The  release  of  one  is  the  considera- 
tion for  the  release  of  the  other,  and  the  mutual  releases  form 
the  consideration  for  the  new  promise,  and  are  suiScient  to 
give  it  full  legal  effect." 

Therefore,  taking  into  view  all  the  evidence,  we  see  no 
reason  to  doubt  that  the  contract  of  August  thirteenth  sur- 
rendering the  one  hundred  bonds  to  Garrison,  was  based  upon 
a  sufficient  consideration. 

As  to  the  second  ground  upon  which  the  plaintiff  bases  its 
action,  to  wit.,  that  the  contract  of  August  thirteenth  was 
invalid  because  it  was  procured  from  it  by  duress,  and  that  the 
bonds  were  coerced  from  it  by  a  threat  on  the  part  of  Garrison 
that  he  would  not  deliver  to  it  any  of  the  bonds  held  by  him 
unless  the  one  hundred  bonds  were  surrendered  to  him,  we 
have  to  say  :  A  contract  obtained  by  duress  is  not  ordinarily 
void  but  merely  voidable,  and  it  may  be  subsequently  ratified 
and  confirmed.  {DoolitHe  v.  McCuUoughy  7  Ohio  State,  299  ; 
Lyon  V.  Waldo^  36  Mich.  345.)  In  1  Parsons  on  Contracts 
(7th  ed.)  446,  it  is  said :  "  A  contract  made  under  duress  is  not, 
strictly  speaking,  void,  but  only  voidable,  because  it  may  be 
ratified  and  affirmed  by  the  party  upon  whom  the  dureies  was 
practiced."     In  1  Addison  on  Contracts  (Morgan's  edition). 
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454,  it  18  said :  "  Any  agreement  made  mider  improper  pres- 
sure is  voidable.  If  a  person  having  been  constrained  by 
duress  to  make  a  contract,  afterwards  voluntarily  acts  upon 
it,  he  thereby  affirms  its  validity  and  loses  the  right  to  avoid 
it"  In  Chitty  on  Contracts  (11th  Am.  ed.  273),  it  is  said : 
"  Clearly  a  contract  made  under  duress  would  be  available 
in  favor  of  the  parties  suffering  the  duress  and  against  the 
party  affected  by  the  same.  *  *  *  And  so  by  our  law  a 
man  who  has  entered  into  a  contract  under  duress  may  either 
affirm  or  avoid  such  contract  after  the  duress  has  ceased." 
See,  also,  Bishop  on  Contracts  (§  278). 

The  facts  constituting  the  duress  were  immediately 
known  to  the  plaintiff  and  it  was  its  duty  to  act  promptly 
m  repudiating  the  agreement  which  it  had  been  induced 
to  enter  into  by  duress.  Instead  of  so  doing  it  never 
repudiated  the  agreement  until  it  commenced  this  action, 
more  than  six  years  after  the  agreement  of  August  thirteenth 
had  been  entered  into  and  the  bonds  had  been  surrendered 
to  Gfarrison  ;  and  during  all  that  time  down  to  the  com- 
mencement of  this  action,  it  paid  the  semi-annual  interest 
coupons  upon  the  bonds.  Even  if  it  was  induced  to  pay 
the  interest  during  the  life-time  of  Garrison  by  promises 
on  liis  part  to  extend  financial  aid  in  other  ways  to  the  plain- 
tiff, the  conduct  of  the  plaintiff  was,  nevertheless,  a  complete 
and  express  ratification  of  the  agreement  of  August  thirteenth. 
If  it  surrendered  its  right  to  repudiate  that  agreement  on 
account  of  duress  it  should  have  taken  its  remedy  by  holding 
Garrison  to  the  agreement  he  made  with  it  for  financial  aid  ; 
but  it  continued  to  pay  the  interest  upon  these  bonds  for 
several  years  after  Garrison  had  failed  to  keep  the  alleged 
promise  he  had  made  for  financial  aid  to  the  plaintiff  and  after 
all  efforts  and  negotiations  in  that  direction  had  ceased.  During 
several  years  prior  to  the  commencement  of  this  action  the 
payment  of  interest  upon  these  bonds  was  entirely  voluntary. 
It  thus  emphatically  and  repeatedly  acknowledged  the  defend- 
ants' title  to  the  bonds,  and  when  this  action  was  commenced 
it  was  too  late  to  claim  that  they  had  been  obtained  by  duress. 
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One  entitled  to  repadiate  a  contract  on  the  ground  of  duress 
should,  like  one  who  attempts  to  repudiate  a  contract  on  the 
ground  of  fraud,  act  promptly.  {Schiffer  v.  Dietz^  83  N.  Y. 
300;  Govldy.  Cayuga  County  Nat  Bank^  86  id.  82 ;  Bai/rdw. 
Mayor^  etc.,  96  id.  567 ;  Bruce  v.  Da/venparty  3  Keyes,  472.) 

There  was,  therefore,  no  error  at  the  trial  term  in  directing 
a  verdict  for  the  defendants.  The  essential  facts  upon  which 
the  defense  existed  were  not  in  dispute.  Our  conclusion, 
therefore,  is  that  it  appears  upon  the  undisputed  evidence  that 
the  contract  of  August  13,  1881,  was  based  upon  a  sufficient 
consideration,  and  that  if  it  was  obtained  by  duress  it  wae 
subsequently  ratified  and  confirmed. 

The  judgment  should,  therefore,  be  aflirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Application  of  the  Southern  Boulevakd 
Kailroad  Company  to  Acquire  the  Eight  to  Construct,  etc. 

Upon  an  appeal  from  an  order  of  Special  Term  confirming  an  award  of 
commissioners  appointed  to  appraise  lands  taken  by  a  railroad  company, 
the  General  Term  reversed  the  order  of  Special  Term  and  ordered  a  new 
appraisal  before  the  same  commissioners.  Held,  that  the  order  being 
one  in  a  special  proceeding  and  not  final,  was  not  appealable  to  thin 
court.    (Code  Civ.  Pro.  §  190,  subd.  8.) 

It  appeared  that  the  land  taken  was  part  of  a  highway  known  as  the 
"southern  boulevard,"  laid  out  under  the  act  of  1867  (Chap.  290,  Laws 
of  1867),  which  provides  (§  24)  that  no  rails  shall  be  laid  in  said  boule- 
vard  except  for  the  purpose  of  crossing  it,  and  that  if  the  legislature 
thereafter  authorize  the  building  of  a  railroad  along  it,  nothing  in  said 
act  shall  be  construed  to  affect  or  cut  off  the  rights  of  the  owners  of  the 
lands  taken  for  the  boulevard  from  claiming  and  receiving  the  full  value 
of  the  lands  taken  for  the  road,  to  the  same  extent  as  if  no  boulevard 
had  been  laid  out.  The  petitioner  claimed  that  the  provision  as  to  dam- 
ages was  repealed  by  the  amendment  of  said  act  in  1887  (Chap.  723, 
Laws  of  1887).  A  merely  nominal  award  was  rendered  to  the  land 
owners  by  the  commissioners  appointed  to  appraise  damages;  the  Gen- 
eral Term  reversed  the  order  confirming  said  award  upon  the  growid 
that  the  legislature  could  not  take  away  the  rights  reserved  to  the  prop- 
erty owners  under  the  act  of  1867,  without  compensation.  Held,  that 
the  order  appealed  from  did  not  come  within  the  provision  of  the  Code 
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of  Civil  Procedure  (§  190,  subd.  2),  making,  in  certain  contingencies, 
an  order  adjudging  a  statutory  provision  of  the  state  unconstitutional, 
appealable  to  this  court;  that  said  provision  relates  only  to  orders  in  an 
action  affecting  a  substantial  right,  and  not  resting  in  discretion. 

The  provision  of  the  Code  of  Civil  Procedure  (§  1361),  which  declares  that 
appeals  from  determinations  in  special  proceedings  are  governed  by  the 
provisions  of  said  Code,  and  the  general  rules  of  practice  relating  to 
"  an  appeal  in  an  action,  except  as  otherwise  specially  prescribed  by 
law,"  applies  to  appeals  to  the  General  Term  of  the  Supreme,  or  of  a 
superior  city  court,  not  to  appeals  to  this  court. 

Where  the  General  Term  has  power  to  hear  and  decide  an  appeal  from  an 
order,  the  order  it  makes  is  within  its  jurisdiction,  even  though  an  erro- 
neous reason  be  given  for  its  exercise. 

(Argued  June  4,  1891;  decided  June  16,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  26,  1891,  wliieli  reversed  an  order  of  Special 
Term  confirming  the  report  of  commissioners  appointed  to 
appraise  damages,  vacated  the  same  and  directed  a  new 
appraisal. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  N.  Lewis  for  appellant.  This  appeal  is  expressly 
authorized  by  the  Code.  (Code  Civ.  Pro.  §§  190,  1361; 
GoodeU  V.  Jdckson^  20  Jolms.  693-721 ;  BeUinger  v.  Chap- 
man, 88  N.  Y.  487-495 ;  People  v.  Bdl,  4  N.  Y.  Supp.  869, 
870 ;  StaU  v.  StocUey,  45  Ohio  St  304-308 ;  In  re  P,  P.  dk 
a  L  R.  R,  Co,,  85  K  Y.  497,  498 ;  In  re  N.  F.,  W.  S.  cfe 
B,  Ji.  R.  Co.,  94  id.  287-291.)  An  appeal  from  this  order  to 
this  court  will  lie  for  the  reason  that  the  General  Term 
reversed  the  order  confirming  the  report  and  appraisement, 
upon  a  ground  which  they  were  without  power  to  consider. 
iln  re  U.  Z,  R.  R.  Co.,  112  N.  Y.  61 ;  //.  R.  T.  Co.  v.  W. 
T.  &  R.  Co.,  121  id,  897 ;  Ziegler  v.  Chapm,  43  Alb.  L.  J. 
398.)  The  statute  of  1887  (Chap.  723)  is  a  constitutional  and 
valid  exercise  of  legislative  power.  {Louisiana  v.  May&r, 
etc.,  109  U.  S.  285  ;  Cha^e  v.  Curtis,  113  id.  452  ;  Dartmouth 
College  v.  Woodward,  4  Wheat.  518;  Fletcher  v.  Peek,  6 
Cranch.  87 ;  Garrison  v.  City  of  New  York,  21  Wall.  196.     It 
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cannot  be  held  that  by  virtue  of  the  consummation  of  proceed- 
ings for  condemnation  and  the  opening  of  the  boulevard,  under 
the  original  statute,  vested  or  contracted  rights,  of  the  nature 
contended  for,  were  acquired.  (Chitty  on  Cont.  87  ;  Fredcmd 
V.  WiUiams,  131  U.  S.  405 ;  Ndson  v.  Parish,  111  id.  716  ; 
People  V.  French,  1  Abb.  [N.  C]  419 ;  Cooley  on  Const.  Lim. 
358.)  The  opinion  of  the  General  Term  is  not  based  upon 
sound  principles.  (Redf.  on  Eailways  [5th  ed.],  §  17  ;  Wood  on 
Railways,  §  5  ;  Beach  on  Railways,  §  23  ;  Spofford  v.  S.  B.  li. 
R.  Co,,  4  N.  Y.  Supp.  388.)  The  contract  which  the  General 
Term  evolves  from  the  act  of  1867,  is  one  which  the  legisla- 
ture has  no  power  to  make.  (Const.  N.  Y.  art.  1,  §  7.)  The 
right  of  eminent  domain  is  an  inherent  attribute  of  sover- 
eignty. Constitutional  provisions  do  not  confer  the  right, 
although  they  generally  surround  its  exercise  with  safeguards 
t )  prevent  abuse.  (Cooley  on  Const.  Lim.  356,  357,  386 ; 
Kohl  v.  United  States,  91  U.  S.  367,  371 ;  Searl  v.  School 
District,  133  id.  553  ;  PeopU  v.  Kerr,  27  N.  Y.  211.)  If  it 
l)e  held  that  the  provisions  of  the  statute  of  1867,  are,  in  any 
sense,  a  contract  which  the  legislature  had  power  to  make, 
then  we  respectfully  submit  that  it  is  a  limited  and  conditional 
contract,  dependent  upon  a  contingency  which  has  never 
arisen  ;  and  which,  by  reason  of  the  amendment  to  the  Con- 
stitution in  1875,  can  never  arise.  (Const  N.  Y.  art.  3,  §  18; 
Twicer  v.  Ferguson,  32  Wall.  527 ;  H.  B.  M.  i&  F.  Ji.  Co. 
V.  S.  B.,  etc.,  Co.,  41  Hun,  553.) 

Wm.  Pierr&pont  Williafns  for  respondents.  The  order 
appealed  from  is  not  reviewable  by  the  Court  of  Appeals. 
(Laws  of  1884,  chap.  252,  §  1 ;  Laws  of  1850,  chap.  140, 
§  18 ;  Laws  of  1876,  chap.  198 ;  In  re  D.  dk  H.  C.  Co.,  69 
N.  Y.  209 ;  N.  Y.  C.  R.  R.  Co.  v.  Marvin,  11  id.  276 ;  In 
re  N.  Y.,  W.  S.  cfe  B.  R.  R.  Co.,  94  id.  287 ;  Crosby  v. 
Stephen,  97  id.  606  ;  Code  Civ.  Pro.  §  1300  ;  Bergen  v.  Car- 
man, 79  N.  Y.  151.)  It  was  competent  for  the  legislature  by 
the  act  of  1867,  under  which  the  southern  boulevard  was  laid 
out>  to  prescribe  a  measure  of  damages  (upon  a  future  con- 
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demnation  by  a  railway  company)  more  favorable  to  the  prop- 
erty owners  than  would  have  prevailed  at  common  law.  {In 
re  T,  F.  S.  R.  E.  Co.,  102  N.  Y.  343 ;  Lewie  on  Eminent 
Domain,  §  373.)  The  act  under  which  the  southern  boulevard 
was  laid  out,  provided  in  substance  that  in  the  event  of  any 
rail  or  tramway  being  thereafter  authorized  upon  it  the 
owners  of  the  roadbed  should  be  compensated  precisely  as 
if  the  highway  had  not  been  imposed.  (4  N.  Y,  Supp. 
390.)  When  the  condemnation  under  the  act  of  1867  had 
been  effected,  the  provision  for  a  special  measure  of  compen- 
sation (upon  a  future  condemnation  by  a  railway  company) 
became  a  contract  between  the  state  and  the  parties  whose 
land  was  made  servient  to  the  highway.  {Lahr  v.  M.  E,  li. 
H.  Co.j  104  N.  Y.  291 ;  Vande9*mulen  v.  Van/j/ermulen,  108 
id.  201 ;  Star;/  v.  .V.  Y.  K  R.  R.  Co.,  90  id.  172.)  The 
amendment  to  chapter  290  of  the  Laws  of  1867  was  unconsti- 
tutional and  a  nullity  so  far  as  it  purported  to  change  the 
measure  of  compensation  established  by  that  act,  and  in  depart- 
ing from  that  measure  the  commissioners  committed  an  error 
that  was  fatal  to  their  report.  (Const.  U.  S.  art.  1,  §  10 ;  Const. 
N.  Y.  art.  1,  §  6  ;  Stephens  v.  Marshal,  3  Chand.  229 ;  B. 
a  R.  R.  Co.  Y.  B.  C.  R.  R.  Co.,  32  Barb.  364.)  If  appel- 
lant could  now  raise  the  question  that  the  award  of  costs  was 
improper,  the  point  should  be  decided  against  it.  (Code  Civ. 
Pro.  §  3240 ;  Li  re  K  F.,  W.  S.  <&  B.  R.  R.  Co.,  94  K  Y.  294.) 

Peckham,  J.  The  railroad  company  desire  to  acquire  the 
right  to  build  a  street  surface  railroad  in  and  upon  the  Southern 
boulevard  in  the  city  of  New  York.  This  boulevard  was  laid 
out  and  opened  through  the  land  of  private  owners  under  and 
by  virtue  of  an  act  of  the  legislature  passed  in  1867  (Chap.  290). 

Section  24  of  that  act  prohibited  the  laying  of  any  rails  in 
the  boulevard  except  for  the  purpose  of  crossing  it,  and  pro- 
vided that  if  the  legislature  should  thereafter  authorize  the 
building  of  a  railroad  along  the  boulevard  nothing  in  the  act 
of  1867  should  be  construed  to  affect  or  cut  off  the  rights  of 
the  owners  of  the  lands  taken  for  the  boulevard  from  claiming 


1891.]  Matter  of  S.  B.  K.  R  Co;-  97 


Opinion  of  the  Court,  p^-  Pbckham ,  J. 


and  receiving  the  full  value  of  all  the  land  taken  from  tlie 
owners  for  the  road  thus  to  be  authorized^,  to  the  same  extent 
as  if  no  boulevard  had  ever  been  laid  out  there- 
in 1884  (Chap.  252),  the  legislature  passed  the  General 
Street  Surface  Bailroad  Act  and  under  it  tlie  Southern  Boule- 
vard Eailroad  Company  has  been  organized^  In  1887  (Chap. 
723,  Laws  of  1887),  the  legislature  amended  the  twenty-fourth 
section  of  the  act  of  1867,  under  which  amendment  the  above- 
named  railroad  company  claims  the  right  to  build  its  road  lu 
the  Southern  boulevard.  It  applied  by  petition  to  the  Supreme 
CouFt  for  the  appointment  of  commissioners  to  appraise  the 
value  of  the  lands  taken  by  the  company.  Among  the  owners 
of  lands  in  the  boulevard,  which  had  been  taken  under  the  act 
of  1867  for  the  purposes  of  that  boulevard  only,  were  the 
executors  of  Mr.  Spoffard,  officially  and  individually.  The 
commissioners  were  appointed  to  take  evidence  as  to  the  value 
of  the  land  of  the  executors,  etc.,  and  gave  a  merely  nominal 
award,  apparently,  as  is  said  by  the  learned  judge  who  delivered 
the  opinion  at  the  General  Term,  basing  their  award  upon  the 
provisions  of  section  24,  as  amended  in  1887,  and  thus  enabUng 
the  railroad  company  to  acquire  its  interest  ia  such  lands  for 
nothing.  The  award  was  confirmed  at  Special  Term,  but  upon 
appeal  to  the  General  Term  that  court  reversed  tlie  order  con- 
firming the  award  and  ordered  a  new  appraisal  before  the  same 
commissioners,  basing  its  order  upon  the  ground  tliat  the  legis- 
lature could  not  take  away  the  rights  of  the  property  owney^  left 
in  tliem  under  the  act  of  1867  without  compensation.  Instead 
of  going  back  before  the  coinmissionei's  and  taking  the  new 
hearing,  as  provided  for  by  the  order  of  the  General  Term, 
the  counsel  for  the  railroad  company  has  appealed  here  and 
claims  the  right  to  be  now  heard  upon  the  merits  of  his  appeal. 
The  order  is  clearly  not  appealable. 

This  is  a  special  proceeding,  and  the  only  autliority  for  an 
appeal  to  this  court  is  to  be  found  in  subdivision  3  of  section: 
190  of  the  Code.  By  that  subdivision  the  order  must  be  a 
final  one  before  an  appeal  can  be  taken  from  it  to  this  court. 
There  can  be  no  question  that  the  order  appealed  from  herein^ 
SicKELs— Vol.  LXXXIII.        13 
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18  not  of  that  description.  It  simply  reverses  the  former  and 
.orders  a  new  appraisal. 

The  orders  mentioned  in  sulxiivision  2  of  section  190  are 
lorders  made  in  an  action  and  affecting  a  substantial  right^  and  not 
;resting  in  discretion.  Under  clause  6  of  that  subdivision,  if 
the  order  adjudges  a  statutory  provision  of  the  state  uncon- 
stitutional, an  appeal  may  in  certain  contingencies  he  taken 
from  the  order  to  this  court.  This  order  is  not  included  in 
that  subdivision.  Section  1361  of  the  Code  of  Civil  Pro- 
cedure, cited  by  counsel,  applies  to  appeals  to  the  General 
'Term  of  the  Supreme  Court  or  to  a  Su})erior  City  Court,  and 
lias  no  application  to  appeals  to  this  court. 

By  section  11  of  the  old  Code  (subd.  4),  whenever  a  decision 
►of  any  motion  at  Special  Term  was  placed  upon  the  ground 
of  the  unconstitutionality  of  any  law  of  this  state,  an  appeal 
•could  be  taken  from  the  order  to  the  General  Term  and  to  the 
Court  of  Appeals.  If  it  be  assumed  that  under  such  subdi- 
vision in  the  old  Code  an  appeal  would  lie  to  this  court  if  the 
order  were  not  final,  provided  it  held  a  state  law  unconstitu- 
tional, the  adoption  of  the  new  Code  has  altered  that  provision, 
and  the  order  in  a  special  proceeding,  to  be  now  appealable  to 
this  court,  must  be  a  final  one. 

This  question  has  already  been  decided  in  Matter  of  Peti- 
Hem,  etc.  (98  N.  Y.  12). 

The  order  is  not  rendered  appealable  because,  as  claimed  by 
the  counsel  for  the  railroad  company,  the  General  Term 
reversed  the  report  and  appraisement  of  the  commissioners 
upon  a  ground  which  they  were  without  power  to  consider. 
We  see  no  reason  for  saying  that  the  General  Term  had  no 
power  to  consider  the  question  whether  the  commissioners  had 
not  proceeded  upon  a  wholly  erroneous  theory  as  to  the  law 
governing  their  appraisal  in  the  case,  and  if  the  commissioners 
thought  the  act  of  1887  permitted  them  to  award  nothing  for 
the  lands  taken  and  tliey  decided  accordingly,  we  are  not  aware 
of  any  estoppel  upon  the  land  owners  or  the  court  which,  upon 
appeal  from  the  order  confirming  the  report,  would  prevent 
the  one  from  raising  and  the  other  from  deciding  the  question 
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as  to  the  validity  of  an  act  which  provided  for  such  an 
appraisal.  And  again :  The  court  had  power  to  hear  and 
decide  an  appeal  from  tlie  order  confirming  the  report,  and 
having  such  power,  the  order  which  it  makes  is  within  its 
jurisdiction  even  though  an  erroneous  reason  be  given  for  its 
exercise.  When  the  order  which  it,  in  fact  makes  is  not  a 
final  one,  we  cannot  review  sucli  order  where  the  court  exer» 
cises  the  jurisdiction  granted  to  it  by  the  Code. 

The  appeal  should  be  dismissed,  with  costs. 

AD  concur. 

Appeal  dismissed. 

John  H.  Spbingeb,  Bespondent,  v,  Julius  Bien  et  al.. 

Appellants. 

Neither  the  verdict  of  a  jury  nor  the  findings  of  a  court  in  a  prior  action 
upon  the  precise  point  involved  in  a  subsequent  action  between  the  same 
parties  constitute  a  bar,  unless  followed  by  a  judgment  based  thereon, 
or  into  which  the  verdict  or  findings  entered;  the  judgment  is  the  bar, 
not  the  preliminary  determination  of  the  court  or  jury. 

So  also,  although  a  judgment  has  been  entered  in  a  prior  action,  it  does 
not  prevent  the  re-litigation  of  a  fact  litigated  and  found  in  such  action, 
which  was  wholly  irrelevant  to  the  issues  therein,  and  did  not  enter 
into  and  was  not  involved  in  the  final  judgment. 

In  an  action  upon  a  contract,  under  which  plaintiff  claimed  he  was 
employed  by  defendants  to  procure  orders  for  their  work  and  was  to 
receive  as  compensation  a  percentage  of  all  the  moneys  realized  from 
orders  so  procured,  an  accounting  was  asked  for  of  all  moneys  received 
subsequent  to  a  certain  date  on  orders  obtained  by  plaintiff  prior  to 
leaving  defendants'  employ,  but  upon  which  moneys  were  not  realized 
until  afterwards.  Defendants  did  not  specifically  deny  such  contract, 
but  set  up  as  a  bar  a  judgment  in  a  former  action  brought  by  them 
against  this  plaintiff  and  others  to  restrain  them  from  using  in  the  busi- 
ness of  a  corporation  organized  by  him  and  such  others  after  he  had  left 
defendants'  employ,  a  name,  which  they  claimed  to  be  their  trade- 
mark, and  to  the  use  of  which  tliey  were  exclusively  entitled.  Upon  the 
trial  thereof  evidence  was  given  and  a  finding  thereon  made  to  the  effect 
that  the  ten  per  cent  commission  was  only  to  be  paid  on  moneys  received 
on  orders  placed  by  the  plaintiff  herein  during  his  employment.  A 
judgment  was  entered  in  favor  of  the  plaintiffs  in  that  action,  among  other 
things,  enjoining  the  defendants  therein  from  using  said  name  and  also 
requiring  them  to  account  to  said  plaintiffs  for  all  property  which  they 
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had  obtained  as  the  agent  of  said  plaintiffs  in  the  name  of  said  company, 
and  a  referee  was  appointed  to  take  and  stat«  the  account.  The  defend- 
ants  here  claimed  that  the  judgment  in  the  prior  action  was  a  bar. 
Held,  untenable;  that  even  if  the  evidence  in  the  prior  action  warranted 
a  finding  such  as  was  claimed  to  have  been  made,  such  finding  was  wholly 
irrelevant  to  the  is8u«*^  and  did  not  enter  into  and  was  not  involved  in 
the  final  judgment  therein. 

(Argued  June  5,  1891;  decided  June  16,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Com-t  of 
Common  Pleas  of  the  city  and  county  of  New  York,  made 
November  10, 1890,  which  denied  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  F,  Danforth  for  appellants.  The  matter  now  in 
suit  is  re^  dd judicata,  {Griffin  v.  Z.  /.  li.  R.  Co.^  102  N.  Y. 
449 ;  Pray  v.  liegeman^  89  id.  351.)  The  omission  of  the 
plaintiff  in  the  first  action  to  state  fully  the  time  during  which 
compensation  should  be  payable  to  Springer  and  the  admission 
in  the  answer  of  the  partial  statement  actually  made  is  unim- 
portant. {Cmcing  v.  Altmayiy  79  N.  Y.  167  ;  Teall  v.  E,  L. 
Co,,   119  id.  654.) 

Joha  W,  Bootlihy  for  respondent.  The  judgment  in  the 
Supreme  (/ourt  action  is  no  bar  to  the  plaintiflPs  claim  here, 
and  is  not  res  acljndicata  as  against  the  plaintiff  upon  the 
question  as  to  what  his  agreement  was  with  Julius  Bien  & 
Company,  so  far  as  it  affects  this  action.  {Campbell  v.  Can- 
salus,  25  N.  Y.  613  ;  People  v.  John807i^  38  id.  63 ;  Stannard 
V.  Tluhhell,  123  id.  520.) 

Andrews,  J.  The  sole  point  relates  to  the  effect  of  the 
judgment  in  the  former  action  of  the  present  defendants 
against  the  present  plaintiff  and  others,  as  res  adjudicator  upon 
the  question  involved  in  this  action. 

This  action  is  based  upon  an  alleged  employment  of  the 
plaintiff  by  the  defendants  under  a  contract  that  he  was  to  act 
as  their  agent  in  procuring  orders  for  their  work,  and  was  to 
receive  as  compensation  ten  per  cent  on  all  money  realized  by 
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their  firm  from  orders  so  procured.  The  relief  demanded  was 
an  accounting  by  the  defendants  of  moneys  received  by  them 
subsequent  to  March  4,  1889,  on  orders  obtained  by  the  plain- 
tiff before  he  left  their  employment,  but  upon  which  the 
moneys  were  not  realized  until  after  that  time. 

The  defendants  in  their  answer  do  not  deny  specifically  the 
contract  alleged  in  the  complaint,  but  set  up  among  other 
defenses  the  judgment  in  the  prior  action  as  a  bar  to  the  claim 
in  the  present  one. 

The  former  action  was  brought  to  restrain  the  use  by  the 
defendants  therein  of  the  name  of  "  The  Central  Lithograph- 
ing and  Engraving  Company,"  in  the  business  of  a  corporation 
organized  under  tliat  name  by  Springer  and  others  after 
Springer  had  left  the  employment  of  the  defendants.  The 
plaintiffs  in  that  action  claimed  the  name  as  iheir  trade-mark 
and  that  they  were  exclusively  entitled  to  its  use.  After  issue 
joined  the  case  was  heard  before  a  judge  at  Special  Term,  who 
after  the  evidence  was  closed,  made  findings  of  fact  and  law, 
upon  which  judgment  was  entered  for  the  plaintiffs  therein 
among  other  things  enjoining  the  defendants  from  using  the 
name  of  "The  Central  Lithographing  and  Engraving  Com- 
pany," and  the  judgment  contained  a  further  provision  requir- 
ing  the  defendants  and  each  of  them  to  account  to  the  plain- 
tiffs for  all  contracts,  letters  or  other  property  which  may  have 
been  obtained  by  tlie  defendant  John  H.  Springer,  as  the 
agent  of  the  plaintiffs  in  the  name  of  "  The  Central  Litho- 
graphing and  Engraving  Company,"  and  for  such  purpose 
William  J.  Fanning  was  appointed  referee  to  take  and  state 
the  account  The  claim  is  that  this  judgment  is  res  adjitdicata 
upon  the  claim  for  compensation  upon  which  this  action  is 
brought.  It  is  said  that  on  the  trial  of  the  fonnor  action  evi- 
dence ^vas  given  as  to  the  terms  of  tlie  contract  for  compensa- 
tion, from  which  it  appeared  that  the  ten  per  cent  commission 
was  only  to  be  paid  upon  moneys  received  by  the  defendants 
on  orders  placed  by  Springer  during  his  employment  by  Bien 
&  Co.,  and  that  moneys  received  thereafter  on  orders  pro- 
cured by  Springer,   but  which  were  unexecuted   when  his 
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employment  ceased,  were  not  subject  to  the  commission.  We 
are  also  referred  to  certain  findings  made  by  the  trial  judge 
in  the  former  action,  which,  as  claimed,  sustain  this  con- 
struction of  the  contract.  It  is  a  sufficient  answer  to  the  claim 
of  estoppel  by  the  former  judgment,  that  conceding  that  the 
evidence  in  that  action  warranted  a  finding  that  the  present 
plaintiff  was  only  to  have  commissions  on  money  actually 
received  during  his  employment,  and  that  the  findings  bear 
the  construction  contended  for,  nevertheless,  they  were  wholly 
irrelevant  to  the  issues  and  did  not  enter  into  and  were  not 
involved  in  the  final  judgment.  Neither  the  verdict  of  a  jury 
nor  the  findings  of  a  court  in  a  prior  action  upon  the  precise 
point  involved  in  a  subsequent  action  between  the  same 
parties,  constitute  a  bar  unless  followed  by  judgment  based 
thereon,  or  into  which  the  verdict  or  finding  entered.  It  is 
the  judgment  which  constitutes  the  bar  and  not  the  prelinainary 
determination  of  the  court  or  jury.  So  also,  and  for  obvious 
reasons,  although  judgment  has  been  entered,  the  judgment 
does  not  prevent  the  re-litigation  of  any  irrelevant  fact, 
although  it  may  have  been  litigated  and  found  in  the  prior 
action.  (  Wehh  v.  Buckeleic^  82  N.  Y.  555 ;  Stanymrd  v. 
Huhbdl^  123  id.  528.)  The  question  whether  the  contract  for 
compensation  included  commissions  on  all  orders  procured  by 
the  plaintiff  during  his  employment,  upon  which  moneys 
should  be  realized  by  the  defendants  at  any  time,  or  only  on 
orders  procured,  upon  which  money  was  realized  during  the 
employment,  was  innnaterial  to  the  judgment  and  relief 
granted  in  the  former  action.  The  accounting  provided  by 
the  Judgment  did  not  embrace  the  matter  of  compensation  and 
that  question  was  still  open,  notwitlistanding  the  judgment,  to 
subsequent  controversy.  The  claim  now  made  is  not  incon- 
sistent with  any  matter  adjudged  in  the  fonner  action, 
although  it  may  have  been  covered  by  the  evidence  and 
embraced  in  the  findings. 

We  think  the  judgment  of  res  adjudicaia  was  properly  dis- 
posed of  below  and  the  order  should,  therefore,  be  affirmed. 

All  concur. 

Order  affirmed. 
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Solomon  Seiss  et  al.,  Eespondents,  v.  The  New  Yobk  Steak 

Company,  Appellant. 

In  an  action  to  recover  damages  for  injuries  to  plaintiffs'  goods,  caused  by 
steam  which  escaped  from  certain  apparatus,  which  defendant,  a  cor- 
poration engaged  in  furnishing  steam  for  the  purposes  of  heat  and 
motive  power,  had  put  into  the  premises  occupied  by  plaintiffs,  under  a 
contract  with  them,  it  appeared  that  after  the  apparatus  had  been  tested 
in  the  usual  manner  and  found  to  be  apparently  safe  and  adequate,  the 
premises  were  closed  from  Saturday  night  until  Tuesday  morning;  that 
shortly  after  they  were  opened  the  bonnet  on  the  service  valve  in  one  of 
the  pipes  in  the  basement  was  blown  off  and  the  steam  escaped,  doing 
the  injuries  complained  of.  It  was  proved  that  no  similiu*  accident  had 
happened  in  defendant's  business,  that  defendant  used  the  best 
material,  purchased  of  manufacturers  of  high  repute,  and  employed 
competent  and  skilled  workmen,  and  there  was  no  evidence  of  any  visi- 
ble defect  or  that  the  work  was  not  well  done.  Held,  that  the  refusal 
to  nonsuit  was  error;  that  the  burden  was  upon  the  plaintiffs  to  show 
that  defendant  failed  to  use  the  degree  of  care  which  ordinary  prudence 
and  foresight  would,  under  the  circumstances,  suggest;  that  the  mere 
fact  that  the  bonnet  blew  out  did  not  furnish  sufficient  evidence  of 
negligence. 

(Argued  June  5,  1891;  decided  June  16,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  7,  1891,  which  modified,  and  affirmed  as  modified,  a 
judgment  in  favor  of  plaintiflfs  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  W,  Hawea  for  appellant.  The  burden  of  proving 
defendant's  negligence  is  on  the  plaintiffs.  {HolhrooJc  v.  N. 
it  8.  H.  li.  Co.,  12  N.  Y.  236  ;  Whitworth  v.  E.  B,  Co,,  87 
id.  413 ;  Desmond  v.  Rose,  14  J.  &  S.  569 ;  Cordell  v.  iV^.  Y. 
C.i&  K  R.  R.  R.  Co.,  75  N.  Y.  330 ;  Hart  v.  //.  R.  B.  Co., 
84  id.  56  ;  Riceman  v,  Havemeyer,  Id.  647 ;  Hayes  v.  F.  S. 
S.,  etc.,  R.  R.  Co.,  97  id.  259 ;  Crafts  v.  Boston,  109  Mass, 
519 ;  Wihon  v.  iT.  T.  C.  dc  IT.  R.  R.  R.  Co.,  97  id.  87 ; 
Ba^Oeo  y.  N.  Y.  cfe  ZT.  R.  R.  Co.,  59  id.  356,  366 ;  Dwight 
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V.  G.  Z.  Im.  Co.,  103  i(L  341,  358 ;  Daniels  v.  PoUer,  4  C. 
&  P.  262 ;  Hunt  v.  Z.  O.  L.  Co.,  1  Allen,  343 ;  ComUch  v. 
S.  O.  Co.,  122  K  Y.  118 ;  WiedTieer  v.  N.  T.  E.  R.  R.  Co., 
114  id.  462.)  The  instructions  and  explanations  to  Hogan 
should  have  been  admitted.  (Smith  on  Master  and  Servant 
[4th  ed.],  358 ;  Burgess  v.  Gray,  1 C.  B.  578, 590 ;  McLaughlin 
-v.  Prior,  4  M.  ife  6.  48,  59.)  The  witness  Gaines,  an  expert 
of  practical  experience,  should  have  been  allowed  to  state 
wliat,  in  his  opinion,  caused  the  accident.  {Turner  v.  New- 
hnrgh,  109  N.  Y.  301 ;  PeopU  v.  Wilson,  Id.  346 ;  FaH  v. 
Brown,  46  Barb.  366 ;  Clark  v.  Wiaett,  35  Cal.  534 ;  F.  TT. 
<j&  D.  C.  R.  Co.  V.  Thompson,  75  Tex.  501 ;  Detwieler  v. 
Groff,  10  Penn.  St  376 ;  Buffinn  v.  Harris,  5  R  I.  243 ; 
Transportation  Line  v.  Uope,  95  U.  S.  297.)  The  jury  was 
instructed  that  if  any  one  of  the  negligences  imputed  in  the 
complaint  occurred  they  must  find  for  the  plaintiffs,  which  is, 
in  effect,  saying  that  they  would  be  justified  in  finding  that 
any  one  of  the  imputed  neghgences  existed  as  a  fact.  This 
was  error.  {Booth  v.  B.  i&  A.  R.  R.  Co,,  67  N.  Y.  593; 
Greene  v.  White^  37  id.  405.)  The  jury  should  have  been 
instructed  that  the  defendant  was  not  responsible  for  the 
actions  of  the  trustees.  (Meachem  on  Agency,  §§  732,  734, 
737,  738 ;  Stevens  v.  Woodward,  L.  R.  [6  Q.  B.  Div.]  318 ; 
Ca/va/nagh  v.  Dinsmore^  12  Hun,  465 ;  Sheridan  v.  Charlick^ 
4  Daly,  338 ;  Stone  v.  IFdU,  45  Conn.  44 ;  Mitchell  v.  Crass- 
'weller,  L.  R  [13  C.  B.]  237;  Campbell  v.  Providence,  9 
li  I.  262.) 

Stern  c&  Kingsbury  for  respondents.  The  accident,  and 
the  damage  caused  thereby,  resulted  from  defendant's  negli- 
gence. {Cos'uVu'h  V,  S.  O.  Co.,  23  J.  &  S.  384;  Losee  v. 
Buchanan,  51  N.  Y.  476.) 

Earl,  J.  This  action  was  brought  to  recover  damages  to 
goods  in  the  basement  of  a  store  occu])ied  by  the  plaintiffs  in 
the  city  of  'Sew  York  caused  by  steam.  The  defendant  was 
A  corporation  whose  business  it  was  to  furnish  steam  in  the 
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city  of  New  York  for  the  purposes  of  heat  and  motive  power, 
and  the  plaintifis  desiring  steam  for  the  running  of  the  elevator 
in  their  store  and  for  heating  purposes,  made  a  contract  with 
the  defendant  for  a  supply  of  steam  by  means  of  a  connection 
in  their  basement  with  defendant's  mains  or  pipes  under  the 
street,  and  a  system  of  pipes,  valves  and  meters  set  up  by  it  in 
the  basement.  Its  mechanics  put  in  and  adjusted  the  appa- 
ratus in  the  latter  part  of  June,  1887,  and  had  finished  it  on 
Saturday,  July  second.  At  the  same  time,  the  landlord  of  the 
store  occupied  by  the  plaintiffs  as  lessees  employed  one  Maslin 
to  put  pipes  in  the  building  connected  with  defendant's  appa- 
ratus in  the  basement  to  furnish  power  for  an  engine  on  the  top 
floor,  and  to  put  heat  registers  in  the  building.  On  the  sec- 
ond of  July,  the  pipes  of  Maslin  were  connected  with  the 
defendant's  apparatus  in  the  basement,  and  at  the  request  of 
the  plaintafis,  its  mechanics  turned  on  the  steam  and  caused  it 
to  pass  into  the  plaintiffs'  store  through  the  defendant's  pipes 
and  apparatus.  It  was  turned  on  then  solely  to  test  the  con- 
nections and  try  the  engine  on  the  top  floor.  The  defendant's 
mechanics  carefully  inspected  the  valves,  connections  and 
pipes,  and  found  that  the  work  appeared  to  be  well  done  and 
to  te  safe  and  adequate.  After  the  work  had  been  sufliciently 
tested,  the  mechanics  of  the  defendant  left  the  store,  and  it 
remained  closed  on  Sunday  and  Monday  and  was  not  opened 
until  about  eight  o'clock  on  Tuesday  morning.  Soon  there- 
after the  bonnet  on  the  service  valve  in  one  of  the  defendant's 
pipes  nearest  the  street  in  the  basement  was  blown  off,  and 
steam  escaped  into  the  basement  doing  the  damage  to  the 
plaintiffs'  goods  of  which  they  complain  in  this  action. 

The  claim  of  the  plaintiffs  is  that  the  accident  was  due  to 
carelessness  on  the  part  of  the  defendant. 

We  have  carefully  examined  the  record  and  have  been 
wholly  unable  to  find  tlierein  any  evidence  whatever  sufficient 
to  show  that  the  accident  was  the  result  of  any  culpable  care- 
lessness chargeable  to  the  defendant.  It  is  not  needful  now  to 
go  over  all  the  evidence  and  call  attention  to  each  part  of  it 
and  show  its  bearing.  It  was  proved  that  the  defendant  used 
SioKBLs— Vol.  LXXXIII.        14 
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the  best  material  purchased  of  manufacturers  of  high  repute, 
and  it  does  not  appear  that  its  agents  had  any  reason  to 
doubt  that  it  was  adequate  and  perfect,  or  that  they  Iiad 
any  reason  to  suppose  that  any  degree  of  care  on  their 
part  required  them  to  subject  it  to  any  further  tests,  or 
that  any  further  tests  were  customary  or  usual.  The  work- 
men employed  by  the  defendant  to  put  the  apparatus  iq  the 
plaintiffs'  store  and  make  the  steam  connections  were  com- 
petent and  skilled  mechanics,  and  there  is  no  claim  that  it  is 
chargeable  with  any  negligence  on  account  of  the  character 
of  the  mechanics  whom  it  employed.  There  is  no  evidence 
showing  that  the  work  was  not  well  done,  as  thoroughly  and 
carefully  as  any  skilled  mechanics  would  have  done  it.  The 
bonnet  blew  out  from  the  valve,  either  from  the  pressure  of 
steam,  or  the  pressure  and  force  of  water  made  by  the  con- 
densation of  steam.  The  plaintiffs  claim  that  it  would  not 
have  blown  out  if  it  had  been  properly  constructed,  and  that 
it  blew  out  because  the  screw  by  which  it  was  fastened  into 
the  valve  was  too  small,  and,  therefore,  that  the  threads  of 
the  screw  did  not  hold  it.  If  this  was  the  defect,  there  is  no 
proof  that  any  ordinary  care  ought  to  have  discovered  it 
The  bonnet  and  the  valve  were  made  by  competent  manu- 
facturers and  had  been  properly  tested  by  them,  and  the 
defendant  had  no  i^eason  to  expect  such  an  imperfection. 
When  the  steam  was  let  on,  the  second  day  of  July,  the  bonnet 
and  valve  proved  adequate,  and  there  was  no  indication  from 
the  examination  then  made  of  any  imperfection  or  weakness 
therein,  and  they  were  able  to  stand  the  pressure  to  which 
they  were  subjected  until  the  time  of  the  explosion  on  the 
fifth  day  of  July.  One  or  two  witnesses  gave  opinions  that 
if  the  screw  had  been  large  enough  it  would  not  probably 
have  blown  out ;  but  there  is  considerable  other  evidence 
from  witnesses  shown  to  be  competent  to  speak  upon  the  sub- 
ject that,  by  the  formation  of  what  is  called  a  water  ram,  the 
bonnet  would  have  been  i)resse(l  out  even  if  the  screw  had 
been  large  enough  to  fit  closely  and  compactly  into  the  valve, 
and  that  the  pressure  would  cause  an  expansion  of  the  nut  or 
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valve  into  which  the  screw  passed,  so  that  it  could  be  blown 
out  without  injuring  the  thread.  The  accident  was  a  very 
unusual  one,  which  had  never  before  happened  in  the  business 
of  the  defendant,  and  it  was  not  bound  to  anticipate  or  guard 
agsiiist  k. 

All  that  is  left,  therefore,  of  the  plaintiffs'  ease  is  that  the 
bonnet  was  blown  out,  and  from  that  circumstance  they  claim 
that  the  jury  were  authorized  to  draw  the  inference  of  negli- 
gence. But  there  is  no  proof  justifying  such  an  inference, 
and  whether  or  not  the  accident  was  the  result  of  negligence 
must  have  been  a  mere  guess.  It  is  equally  probable  that  it 
occurred  in  the  manner  claimed  on  the  part  of  the  defendant. 
Judging  from  the  evidence  given  it  is  more  probable  that  this 
bonnet  was  forced  out  by  what  is  called  a  water  ram  than  in 
any  other  way,  and  that  the  water  ram  was  the  result  of 
accident  occasioned  because  the  apparatus  had  been  tam- 
pered with  by  some  one  not  in  the  defendant's  employ  and 
after  the  test  had  been  made  on  the  second  day  of  July.  The 
mere  fact  that  there  was  this  blowing  out  of  the  bonnet  and 
the  escape  of  steam,  does  not  furnish  sufficient  evidence  of 
negligence  on  the  part  of  the  defendant  to  cast  liability  upon 
it,  and  so  we  have  several  times  held.  {Losee  v.  BucJianariy 
51  N.  Y.  476 ;  Doiibins  v.  Brown,  119  id.  188 ;  Comlich  v. 
Standard  OH  Co.,  122  id.  118.) 

This  steam  apparatus  was  put  into  the  plaintiffs'  store  for 
their  benefit  The  defendant  did  not  insure  or  guarantee  them 
against  danger  therefrom.  It  was  bound  only  to  use  that 
degree  of  care  which  ordinary  prudence  and  foresight  would, 
under  the  circumstances,  suggest  and  prompt.  Whether  or 
not  it  failed  in  such  case  could  not  be  left  to  mere  speculation. 
The  burden  was  upon  them  to  establish  such  failure  by  proof, 
and  this  burden  they  were  bound  to  sustain,  however  onerous 
and  difficult  it  proved  to  be. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event. 

AU  concur. 

Judgment  reversed. 
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The  People  of  the  State  of  JSTew  Tokk,  Bespondent,  v. 
m  HSol  ^^^^  Most,  Appellant 

It  seems  that  to  uphold  an  indictment  for  an  unlawful  assemhly  under  the 
Penal  Code  (§  451,  subd.  3),  it  must  be  proved  that  three  or  more  per- 
sons being  assembled,  united  in  attempting  or  threatening  an  act  '*  tend- 
ing towards  a  breach  of  the  peace  or  an  injury  to  person  or  property,  or 
any  unlawful  act."  A  threat  made  by  one  or  two  persons  only, 
although  in  an  assembly  of  many  persons,  would  not  be  indictable. 

It  need  not  affirmatively  appear,  however,  that  other  persons  present  when 
the  threat  was  made  uttered  or  repeated  the  same  words;  participation 
in  the  threat  may  be  shown  by  the  adoption  by  others  of  the  language 
used,  exhibited  by  their  conduct. 

It  is  competent  for  the  legislative  power  to  create  new  offenses,  and  it  may 
also  extend  common-law  definitions  of  particular  offenses,  so  as  to 
include  acts  not  punishable  under  and  not  embraced  within  the  common- 
law  definition. 

Identity,  therefore,  in  the  name  of  offenses  at  common  law  and  under  a 
statute  does  not  necessarily  imply  that  the  same  precise  constituents 
and  no  others  enter  into  both. 

Threats  of  personal  violence  made  in  an  assembly  in  this  state  against 
residents  of  another  state  are  within  the  statute.  The  legislature  may  prop* 
erly  pass  laws  to  punish  plotters  in  this  state  against  the  public  peace 
of  a  sister  state. 

8o,  also,  threats  relating  to  acts  not  presently  to  be  done,  but  to  be  per- 
formed at  some  future  time,  are  within  the  statute. 

M.  was  indicted  under  the  Penal  Code  for  participating  in  an  unlawful 
assembly.  The  meeting  in  question  took  place  the  day  before  the  hang- 
ing of  the  Chicago  anarchists.  It  was  attended  by  from  eighty  to  one 
hundred  people,  mostly  anarchists,  in  sympathy  with  M.,  who  openly 
avowed  himself  to  be  one.  When  he  entered,  the  persons  present  hailed 
him  as  their  leader,  and  when  he  denounped  the  authorities  as  the  mm** 
derers  of  their  "  friends  and  comrades"  and  threatened  revenge,  they 
applauded  and  cheered  him.  Held,  that  there  was  sufficient  evidence  of 
the  requisite  concurrence  of  the  statutory  number  to  go  to  the  jury. 

M.,  in  his  speech,  denounced  the  government,  the  officers  of  the  law  and 
the  judges  concerned  in  the  trial,  advised  his  hearers  to  arm  and  be  pre- 
pared for  the  revolution  ''  not  far  distant,"  and  declared  that  they  would 
avenge  the  blood  of  their  comrades,  and  declared  that  the  governor  of 
Illinois  would  not  be  "  spared  "  in  the  general  destruction.  He  referred 
to  the  '*  police  bloodhounds,"  and  exclaimed,  **  God  help  them  if  they 
are  found  in  our  socials."  The  audience  exhibited  by  their  cheers  and 
appearance  warm  approval  of  th£se  sentiments,  and  when  the  speaker 
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said  the  day  of  revolution  was  ''not  far  distant ''one  of  them  said 
excitedly:  '*  Why  not  to-night,  for  we  are  ready  and  prepared."  Beld, 
that  the  evidence  was  suf&cient  to  warrant  a  finding  by  the  jury  that 
these  utterances  were  used  and  understood  as  threats;  and  that  such  a 
finding  was  conclusive  upon  this  court. 
This  court  cannot  review  an  exercise  of  the  discretion  of  tl^  Qeneral  Term 
in  granting  or  refusing  a  new  trial  in  a  criminal  case. 

(Argued  June  8,  1801;  decided  June  16,  1891.) 

Appeal,  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  24,  1890,  which  affirmed  a  judgment  of  the 
Court  of  General  Sessions  of  the  Peace,  entered  upon  the 
verdict  of  a  jury,  convicting  him  of  a  violation  of  subdivision 
3  of  section  451  of  the  Penal  Code,  which  reads  as  follows : 
"Whenever  any  three  or  more  persons,  being  assembled, 
attempt  or  threaten  any  act  tending  towards  a  breach  of  the 
peace,  or  injury  to  person  or  property,  or  any  unlawful  act, 
such  an  assembly  is  unlawful  and  every  person  participating 
therein  by  his  presence,  aid  or  instigation,  is  guilty  of  a 
misdemeanor." 

The  crime  charged  was  predicated  upon  the  proceedings  of 
a  meeting  of  anarchists  Iield  at  a  hall  in  rear  of  a  saloon  in 
East  Seventh  street  in  tlie  city  of  New  York,  on  the  evening 
of  the  12th  of  November,  1887,  the  day  after  Spies  and  others 
had  been  hanged  in  Chicago  for  the  murder,  by  means  of 
dynamite  bombs  and  explosives,  of  a  number  of  policemen. 
The  meeting  was  addressed  by  the  defendant.  The  evidence 
on  the  part  of  the  prosecution  of  his  utterances  on  that  occa- 
sion is  found  in  the  testimony  of  two  policemen,  who  were 
assigned  by  their  superior  oflScer  to  attend  the  meeting,  and  of 
a  newspaper  reporter  who  was  also  present  Their  version 
of  the  speech  was  flatly  contradicted  by  the  defendant  and  ten 
or  more  witnesses  called  by  him. 

The  witnesses  for  the  people  varied  somewhat  in  their  nar- 
ration of  the  occurrences  on  the  evening  in  question,  but  they 
substantially  agreed  in  regard  to  the  most  material  points.  It 
appears  from  the  testimony  that  a  similar  meeting  appointed  to 
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be  held  on  the  same  evening,  had  been  suppressed  by  the  police 
autliorities.  There  were  present  at  the  meeting  addressed  by 
Most,  from  eighty  to  one  hundred  people,  who  were,  in  the 
main,  anarchists,  and  the  defendant  openly  avowed  himself  to 
be  one.  When  he  came  into  the  hall  he  was  greeted  by  the 
assembly  with  the  words :  "  Here  comes  our  leader,  Father 
Most."  He  soon  commenced  speaking  and  the  following  are 
among  his  utterances,  as  testified  to  by  witnesses  for  the 
people :  "  Brother  anarchists,  we  were  to  have  a  meeting  in 
Second  avenue  in  Florence  Hall,  over  our  dead  brethren,  who 
were  murdered  in  Chicago."  "  I  have  just  received  word  that 
Captain  McCullagh  and  his  bloodhounds  of  police  have 
stopped  our  meeting."  "Let  tliem  beware;  hereafter  our 
meetings  will  be  held  in  secret,  and  Grod  help  them  if  we 
CAtch  them  in  our  socials."  "  It  was  a  shame,  and  that  the 
police  spicH  —  the  police  hounds  and  the  capitalistic  press, 
their  teetli  were  filed,  were  sharp,  but  that  they  would  be 
blunted." 

The  speaker  then  went  on  to  extol  the  bravery  of  their 
brethem  who  had  died  on  the  gallows  at  (Chicago.  He  also 
said :  "  They  were  not  properly  hung ;  the  weight  was  not 
heavy  enough  to  break  their  necks,  but  their  blood  cries  to 
heaven  for  revenge  and  we  will  revenge  them." 

"  Our  brethen  in  Chicago  had  not  a  fair  trial ;  there  was 
perjured  evidence ;  there  were  capitalists  on  the  jury ;  they 
held  our  brethem  in  prison  imtil  they  could  get  perjured  evi- 
dence to  convict  them." 

"If  I  had  known  the  executioner  who  murdered,  who 
strangled  our  brothers,  I  would  never  rest  until  he  had  shared 
their  fate." 

"  The  dav  of  revolution  will  soon  come.  First  of  all  will 
be  Grinnell ;  then  comes  Judge  Gary ;  then  the  Supreme 
Court  of  Illinois ;  then  the  highest  murderers  of  the  land,  the 
Supreme  Court  of  the  United  States,  The  most  cowardly  of 
all  Oglesby,  the  governor  of  HHnois.  He  must  not  think 
because  he  pardoned  two  of  our  brethem  to  a  lingering  death 
of  life  imprisonment,  he  will  l)e  spared." 
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"  I  again  urge  you  to  ann  yourself,  as  the  day  of  revolution 
is  not  far  oflE ;  and  when  it  comes,  see  that  you  are  ready  to 
resist  and  kill  those  hirelings  of  capitalists.'^ 

"  "What  do  we  care  for  a  few  soldiers  ?  We  have  a  weapon 
a  hundredfold  worse  than  theirs.  They  think  they  kill  five  of 
our  brethern,  but  we  will  have  a  hundred  or  five  hundred  for 
every  one  they  have  murdered."  "  I  am  an  anarchist,  and  am 
willing  to  die  for  its  cause." 

And  according  to  one  of  the  witnesses  he  ended  his  harrangue 
with  the  exclamation :  ''  Kise  Anarchy  I  Long  shall  it  live ! " 

Grinnell  referred  to  was  the  prosecuting  officer  who  con- 
ducted the  prosecution  of  the  Chicago  anarchists ;  Grary  was 
the  judge  who  presided  at  the  trial  and  sentenced  them.  The 
Supreme  Court  judges  of  the  state  of  Illinois  were  the  judgei 
who  had  aflSrmed  their  conviction  and  sentence.  The  judges 
of  the  Supreme  Court  of  the  United  States  had  denied  their 
application  for  writs  of  error  and  supersedeas.  Oglesby  was 
the  governor  of  the  state  of  Illinois,  who  had  commuted  the 
sentence  of  two  of  the  convicted  anarchists  and  had  refused 
pardon  and  commutation  to  five  others. 

At  times  during  the  course  of  the  address  the  audience 
exhibited  by  their  cheers  and  appearance  great  excitement  and 
warm  approval  of  the  sentiments  he  expressed,  and  when  the 
speaker  said :  "  The  day  of  revolution  is  not  far  distant,'^  one 
of  the  audience  rose  and  said  excitedly  :  "  Why  not  lH>-night, 
for  we  are  ready  and  prepared  i " 

During  the  course  of  the  trial  the  district  attorney  sought, 
by  offers  of  evidence  (repeatedly  made  and  overruled),  to  get 
l)efore  the  jury  the  fact  that  the  defendant  was  the  author  of  a 
l)ook  entitled  "  A  Manual  of  Revolution  Warfare,"  and  the 
offers  made  embraced  references  to  the  contents.  The  conduct 
of  the  district  attorney  is  criticized  by  the  defendant's  counsel 
as  unfair  and  was  made  a  point  on  the  application  made  to  the 
trial  judge  for  a  new  trial,  which  he  denied. 

It  was  claimed  the  evidence  did  not  make  out  the  offense 
charged  in  the  indictment. 
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William  F.  Howe  for  appellant  Tlie  alleged  threats  being 
against  persons  not  residents,  our  Penal  Code  has  no  extra  terri- 
torial effect,  and,  therefore,  such  threats  could  not  constitute  a 
violation  of  our  statute.  {People  v.  Mosher^  2  Park.  195 ; 
W.  T.  di  a  Co.  Y.  KMerhome,  87  N.  Y.  430 ;  Onnes  v. 
Bauchy,  82  id.  443 ;  People  v.  Merrill,  2  Park.  590.)  The 
court  erred  in  permitting  the  district  attorney  to  interrogate 
each  witness  for  the  defense  as  to  his  religious  belief,  and  in  not 
stopping  the  district  attorney  in  liis  summing  up  to  the  jury 
when  he  said  that  the  jury  should  not  believe  the  defendant 
and  his  witnesses,  because  some  of  them  testified  that  they  did 
not  believe  in  the  Supreme  Being.  (Const,  of  N.  Y.  art.  1, 
§3.) 

McKemie  Semple,  Assistant  District  Attorney,  for 
respondent. 

Andrews,  J.  But  three  of  the  questions  presented  on  the 
brief  of  the  appellant's  counsel  can  be  considered  on  this  appeal. 
One  of  these  questions  is  raised  by  the  exception  to  the 
denial  by  the  trial  judge  of  the  motion  of  the  counsel  for  the 
defendant,  made  at  the  conclusion  of  the  evidence  on  the  part 
of  the  people,  for  an  instruction  to  the  jury  to  acquit  the 
defendant  on  the  ground  that  the  evidence  was  legally  insufli- 
cient  to  justify  a  conviction.  An  exception  was  taken  to  a 
question  put  to  a  witness  for  the  defendant  on  cross-examina- 
tion by  the  prosecuting  officer,  and  which  was  allowed  by 
the  court,  as  to  his  belief  in  a  Supreme  Being.  A  third 
exception  was  taken  to  evidence  offered  by  the  prosecution 
and  admitted,  that  the  persons  present  at  the  meeting  at 
Kramer's  Hall  on  the  evening  of  November  12,  1887,  were 
anarchists 

By  the  decision  of  the  General  Term,  affirming  the  convic- 
tion and  judgment  of  the  trial  court,  questions  as  to  the  credi- 
bility of  witnesses  and  the  weight  and  preponderance  of  evi- 
dence are  eliminated  from  the  controversy,  as  well  as  every 
consideration  bearing  upon  the  propriety  of  granting  a  new 
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trial  in  the  exercise  of  judicial  discretion,  upon  the  ground 
that  the  jury  were  prejudiced  by  oflEers  of  evidence  persistently 
made  by  the  prosecuting  officer,  and  repeatedly  overruled^ 
which  offers,  as  is  claimed,  were  persisted  in  in  order  to  bring 
before  the  jury  irrelevant  facts  having  no  legitimate  bearing^ 
upon  the  issue  to  be  decided.  If,  in  tlie  opinion  of  the  Gen- 
eral Term,  for  any  reason  appearing  in  the  record,  justice 
required  a  new  trial,  it  had  the  power  in  its  discretion  to  grant 
it  But  this  court,  as  a  general  rule,  deals  with  questions  of 
law  only,  and  it  cannot  review  an  exercise  of  the  discretion  of 
the  Greneral  Term  in  granting  or  refusing  new  trials  in  crim- 
inal cases. 

The  main  question  relates  to  the  sufficiency  of  the  evidence 
to  support  the  charge  in  the  indictment.  In  order  to  ascer- 
tain in  what  the  offense  of  an  unlawful  assembly  consists, 
reference  must  be  had  primarily  to  the  statute  which  defines  it. 
It  was  an  offense  well  known  at  common  law,  and  common- 
law  definitions  are  a  material  aid  in  many  cases  in  the  inter- 
pretation of  statute  definitions  of  common-law  offenses.  But 
as  it  is  competent  for  the  law-making  power  to  create  new 
offenses  not  before  known,  30  it  may  extend  common-law  defi* 
nitions  of  particular  offenses  so  as  to  include  acts  not  punish- 
able under  the  common  law  and 'not  embraced  within  the 
common-law  definitions  of  the  offense.  In  other  words,  iden- 
tity in  the  name  of  offenses  at  common  law  and  under  a  stat* 
ute,  does  not  necessarily  imply  that  the  same,  precise 
constituents,  and  no  others,  enter  into  each. 

The  third  subdivision  of  section  451  of  the  Penal  Code, 
under  which  the  defendant  was  indicted,  requires  that  in  order 
to  constitute  the  offense  of  unlawful  assemblv,  three  or  more- 
persons  being  assembled,  should  attempt  or  threaten  any  act 
"  tending  towards  a  breach  of  the  peace,  or  an  injury  to  person 
or  property,  or  any  unlawful  act."  The  offense  can  only  be 
committed  when  there  is  a  concert  or  combination  of  three  or 
more  persons  who  unite  in  the  attempt  or  in  the  threat  to  da 
one  or  more  of  the  things  specified  in  the  statute.  A  threat 
made  by  one  or  by  two  persons  only,  in  which  no  others  par- 
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ticipated,  would  not  be  indictable  under  this  statute,  although 
made  in  an  assembly  of  many  persons.  It  was  also  the  rule 
of  the  common  law  that  three  or  more  persons  should  be 
assembled  and  participate  in  the  unlawful  purpose,  in  order 
to  constitute  the  offense  of  unlawful  assembly,  or  the  cognate 
offenses  of  rout  and  riot.  (4  BL  Com.  146 ;  1  Kuss.  on  Cr.  288.) 
Unless,  therefore,  the  jury  were  authorized  to  find  that  the 
.threat  cliarged  in  the  indictment  was  made  not  oidy  by  the 
■defendant  Most,  but  also  at  least  by  two  other  persons,  on  the 
occasion  in  question,  the  offense  was  not  made  out.  In  deter- 
.  mining  whether  others  participated  with  Most  in  the  threat 
alleged,  it  was  not  necessary  tliat  it  should  affirmatively  appear 
that  other  persons  present  uttered  or  repeated  the  same  words 
used  by  Most.  Their  participation  could  be  shown  by  an 
.adoption  of  his  language,  exhibited  by  their  conduct.  If  the 
jury  were  authorized  to  find  that  the  persons  present  were 
under  the  influence  of  similar  sentiments,  and  that  they  (to 
the  number  of  two  or  more)  adopted  his  language  as  their  own, 
then  the  itkreats,  although  only  uttered  by  him  in  words,  were 
also  those  of  the  persons  who  by  their  conduct  united  in 
and  assented  to  them.  "  If  any  pereon,"  said  Mansfield,  Ch. 
J.,  in  Clifford  v.  Brandon  (2  Camp.  370),  "  encourages,  pro- 
Hnotesor  takes  part  in  riots,  whether  by  words,  signs  or  gestures, 
or  by  wearing  the  badge  or  ensign  of  the  rioters,  he  is  himself 
to  be  considered  a  rioter."  Witliin  this  principle  the  requisite 
concurrence  of  the  statutory  immber  in  the  threats  uttered 
by  Most  was  shown,  or  at  least  there  was  sufficient  evidence 
of  that  fact  to  go  to  the  jury.  The  assembly  had  met  under 
the  excitement  of  the  hanging  of  the  Chicago  anarchists  the 
day  before.  It  was  in  sympathy  with  Most,  and  when  he 
entered  the  room  the  persons  present  hailed  him  as  their  leader. 
They  applauded  his  utterances  and  cheered  him  when  he 
denounced  the  murderers  of  their  "friends  and  comrades," 
And  threatened  revenge.  But  it  is  insisted  that  no  tlireats 
were  proved  to  have  been  made  by  Most,  that  what  he  said 
were  prophecies  of  what  would  be  likely  to  happen,  and  not 
threats  that  he  or  others  in  sympathy  with  liim  would  commit 
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violence  or  murder  to  vindicate  their  "  murdered  brethem." 
It  is  unnecessary  to  recall  the  specific  evidence  upon  this  point. 
The  language  of  Most  would,  under  ordinary  circumstances, 
be  regarded  as  the  ravings  of  a  madman  rather  than  the 
deliberate  utterances  of  one  who  had  formed  the  purpose  of 
avenging  supposed  wrongs  by  murder  and  revolution.  It  was 
for  the  jury,  however,  to  interpret  the  language  used.  The 
denunciations  of  the  government  and  the  officers  of  the  law, 
with  which  Most's  speech  abounded,  his  advice  to  arm  and  to 
be  prepared  for  the  revolution  "  not  far  distant ; "  his  decla- 
ration that  they  would  avenge  tlie  blood  of  their  comrades ; 
his  references  to  the  judges  and  the  ofiicials  who  were  concerned 
in  their  trial,  conviction  and  execution,  and  the  declaration 
that  Grovemor  Oglesby,  altliough  he  had  commuted  the  sen- 
tences of  two  of  the  condemned,  would  not  be  "  spared  "  in  the 
general  destruction ;  his  reference  to  the  "  police  bloodhounds," 
and  his  exclamation,  '^  Ood  help  them  if  they  are  found  in  our 
socials,"  presented  evidence  from  which  the  jury  had  a  right 
to  say  whether  or  not  words,  some  of  which  were  unmistakably 
in  the  form  of  threats,  were  in  fact  used  and  understood  as 
such,  and  their  finding  upon  this  point  adversely  to  the 
defendant  is  conclusive  here. 

Nor  is  it,  we  conceive,  an  answer  to  the  indictment  that  the 
threats  related  to  acts  not  presently  to  be  done,  but  to  be  per- 
formed at  some  future  time,  when  affairs  were  ripe  for  the 
revolution  predicted.  The  main  purpose  of  the  common  law 
and  of  the  statute  relating  to  unlawful  assemblies,  is  the  pro- 
tection of  the  public  peace.  Incendiary  speeches  under  the 
circumstances  disclosed  in  this  case,  before  a  crowd  of  ignorant, 
misguided  men,  are  not  less  dangerous  because  the  advice  to 
arm  for  the  redress  of  grievances,  and  the  threats  of  murder, 
are  accompanied  with  the  suggestion  tliat  the  time  is  not  quite 
come  for  action.  This  is  illustrated  in  this  case  by  the  cir- 
cumstance appearing  in  evidence.  When  Most  said,  *'  The  day 
of  revolution  is  not  far  distant,"  one  of  the  audience  rose  and 
said  excitedly,  "Why  not  to-night?  We  are  ready  and 
prepared."     No  one  can  foresee  the  consequences  which  may 
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result  from  language  such  as  was  used  on  this  occasion,  when 
addressed  to  a  sympathizing  and  highly  excited  audience. 

The  point  that  threats  of  personal  violence  made  in  this 
state  against  persons  in  another  state,  although  made  at  an 
assembly  here,  are  not  within  the  statute,  is  untenable.  The 
offense  of  an  unlawful  assembly  of  which  the  defendant  was 
convicted  was  conunitted  here.  We  are  administering  our  own 
laws  and  not  the  laws  of  a  foreign  jurisdiction,  and  our  state 
may  properly  pass  laws  to  punish  plotters  here  against  the 
public  peace  of  a  sister  state.  We  are  of  opinion  on  the  main 
question  that  a  case  within  the  statute  was  made  out  for  the 
jury.  The  common-law  offense  of  unlawful  assembly  is  defined 
to  be  "a  disturbance  of  the  peace  by  persons  assembhng 
together  with  an  intention  to  do  a  thing  which,  if  executed, 
would  make  them  rioters,  but  neither  executing  it  nor  making 
a  motion  towards  its  execution."  (1  Kuss.  on  Cr.  275.)  It 
is  unnecessary  to  decide  whether  the  circumstances  of  the 
present  case  constitute  the  offense  within  this  definition. 
They  bring  the  case  within  the  statute  definition,  and  that 
is  sufficient. 

The  exception  to  the  question  put  to  the  witness  on  cross- 
examination  as  to  his  belief  in  a  Supreme  Being  is  frivolous. 

The  exception  to  the  proof  that  the  persons  assembled  at 
the  meeting  of  November  twelve,  were  anarchists,  is  also 
without  force.  That  they  were  in  the  main  anarchists  appears 
by  other  testimony.  They  were  addressed  by  Most  bs  "  brother 
anarchists,"  and  they  saluted  him  as  their  leader.  Moreover, 
proof  that  they  were  anarchists  was  competent  to  aid  the  jury 
in  determining,  in  connection  with  other  circumstances,  the 
point  whether  the  meeting  joined  in  the  threats  made  by  the 
defendant. 

We  discover  no  error  in  the  record,  and  the  judgment 
should,  therefore,  \ye  affirmed. 

All  concur. 

Judgment  aflSrmed. 
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Albert  Emmitt,  Appellant  and  Bespondent,  v.  The  Mayob, 
Aldermen  and  Commonalty  of  the  City  of  New  Yoke, 
KespondeDt 

Plainti£F,  having  passed  a  civil  service  examination,  received,  on  April  25, 
1881,  a  written  certificate  of  his  appointment  bj  the  aqueduct  commis. 
doners  of  the  city  of  New  York,  three  of  whom  certified  to  his  qualifi- 
cations, as  inspector  of  masonry  upon  the  new  aqueduct.  Said  certifi- 
cate neither  stated  plaintiff's  term  of  office,  nor  the  salary  to  be  paid; 
the  salary  was  fixed  at  $120  per  month.  He  was  from  time  to  time  8us« 
pended,  without  charges  being  made  against  him  or  reasons  assigned; 
whUe  so  suspended,  he  received  no  salary.  During  one  of  the  periods 
Df  suspension,  plaintlfE  entered  into  an  agreement  with  the  city  that, 
while  suspended,  his  pay  should  cease.  This  action  was  brought  to 
recover  salary  for  the  periods  of  suspension.  Hdd,  that  plaintiff 
was  entitled  to  recover  for  those  periods  prior  to  the  agreement 
but  not  for  subsequent  ones;  that  the  office  of  inspector  being  one 
created  by  the  act  under  which  the  said  commissioners  were  acting 
(Chap.  490,  Laws  of  1888),  the  incumbent  was  not  a  simple  employe  oz 
laborer,  but  an  officer,  and  his  compensation,  when  fixed,  accompanied 
the  office  until  he  was  removed  or  consented  to  a  new  rate  of  compensa- 
tion;  that  while  the  term  of  office  was  at  the  pleasure  of  the  commis- 
sioners, they  could  not  effect  arbitrarily,  temporary  or  indefinite  suspen- 
sion without  pay;  but  that  it  was  competent  for  them  to  enter  into  an 
agreement  with  plaintiff  in  relation  thereto,  and  the  agreement  made  con- 
stituted a  waiver  of  his  right  to  the  salary  thereafter  during  suspension. 

(Argued  June  8,  1891;  decided  June  23,  1891.) 

Cross-appeals  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  May  4,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintifi  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial, 

Tliis  action  was  brought  to  recover  salary  alleged  to  be  due 
the  plaintiff  as  an  inspector  of  masonry  on  the  new  aqueduct 
for  the  city  of  New  York  during  several  periods  of  suspension. 
'  The  following  facts  were  proved  upon  the  trial:  Under 
chapter  490  of  the  Laws  of  1883,  the  aqueduct  commissioners, 
upon  the  25th  day  of  April,  1887,  appointed,  by  a  certificate 
in  writing,  the  plaintifE  an  inspector  of  masonry  upon  the 
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aqueduct,  then  in  process  of  construction  under  said  act.  He 
was  appointed  upon  recommendation  of  the  board  of  civil 
service  after  competitive  examination,  and  filed  his  oath  of 
office.  His  salary  was  fixed  at  $120  per  month.  He  com- 
menced work  under  that  appointment  and  continued  to  be 
employed  until  April  20,  1888,  when  he  was  suspended  with 
no  reason  assigned  therefor,  and  no  notice  given  of  any  charge 
against  him.  He  remained  under  suspension  until  June  6, 
1888,  when  he  was  reinstated.  He  resumed  work  June  11, 
1888,  and  continued  employed  until  November  28, 1888,  when 
he  was  again  suspended  and  notice  given  him  by  letter.  He 
remained  under  temporary  suspension  from  November  28, 
1888,  until  February  2,  1889.  On  February  second,  he 
resumed  his  duties  and  continued  employed  until  July  1, 1889^ 
when  he  was  again  suspended  and  remained  under  suspension 
until  February  12,  1890,  when  he  was  discharged  from  the  ser- 
vice. No  salary  was  paid  him  during  these  periods  of  suspen- 
sion. On  the  23d  day  of  January,  1889,  and  during  one  of  the 
periods  of  suspension,  plaintifl[  entered  into  an  agreement  with 
the  city  that,  if  suspended,  his  pay  should  cease  from  the  time 
of  such  suspension  subject  to  the  direction  of  the  aqueduct 
commissioners.  It  was  conceded  that  the  plaintiff  was  ready 
and  willing  to  perform  his  duties  during  each  of  these  periods 
of  suspension,  and  had  demanded  payment  for  his  services 
during  these  intervals.  He  was  notified  that  no  further  pay- 
ments would  be  made  for  periods  of  suspension  when  he  made 
demand  for  his  pay. 

Both  parties  requested  the  court  to  direct  a  verdict  in  their 
favor.  The  court  directed  a  verdict  in  favor  of  the  plaintiff 
for  $482.19,  the  amount  of  the  salary  not  paid  during  suspen- 
sions prior  to  tlie  signing  of  said  agreement. 

Both  parties  duly  excepted  to  the  court's  refusal  to  direct  a 
verdict  as  requested,  and  as  well  to  the  direction  given  by  the 
court. 

Lyman  E,  Warren  for  plaintiff.  The  contract  of  hiring- 
was  clear  and  certain  and  should  only  be  terminated  by^ 
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unqualified  dismissal  or  other  unequivocal  act  {Gregory  v. 
Mayory  etc.^  113  N.  T.  416 ;  Acker  v.  Mayor^  ete.j  27  Hun,. 
413 ;  McCoy  v.  Mayors  etc.,  46  id.  268 ;  Mullen  v.  Mwyor^ 
etc.,  34  N.  Y.  S.  K.  913.)  The  admission  of  the  agreement  of 
January  23,  1889,  was  void,  but  conceding  it,  for  the  pnrpo6e(» 
of  ailment,  to  have  been  competent  evidence,  it  could  have 
in  no  manner  affected  the  plaintifPs  right  to  recover  salary 
during  the  entire  periods  of  suspension.  {People  ex  rel.  v. 
Civil  Service  Bd.y  41  Hun,  287  ;  Gregory  v.  Mayor,  etc,,  113- 
N.  Y.  421.)  The  agreement  of  January  23,  1889,  was  abso- 
lutely void.  {People  ex  rd,  v.  Board  of  Police,  75  N.  Y^ 
38-42 ;  Kehn  v.  State,  93  id.  291 ;  Mudm  v.  Mayor,  etc.,  34 
N.  Y.  S.  R.  913.) 

D.  J.  Dean  for  defendants.  The  plaintiff's  hiring  was 
monthly.  {McMillan  v.  Vanderlip,  12  Johna  165 ;  Jennvng% 
V.  Camp,  13  id.  94 ;  Wdib  v.  Duck/ingjield,  Id.  390 ;  Tucker 
v.  P.  tfe  R.  C.  cfe  /.  Co.,  53  Hun,  139 ;  Beach  v.  Mullen,  34 
N.  J.  L.  343 ;  Ilaney  v.  Caldwell,  35  Ark.  156 ;  Wilson  v. 
Taylor,  8  Daly,  253.)  The  agreement  entered  into  between 
the  plaintiff  and  the  aqueduct  commissioners  that  lie  shall  be 
paid  only  for  the  services  actuaUy  rendered  is  binding.  {Peo- 
ple ex  rd.  V.  Board  of  Police,  75  N.  Y.  38 ;  Kene  v.  Statej 
65  How.  Pr.  488 ;  4  Am.  &  Eng.  Ency.  of  Law,  190 ;  2  id. 
705.) 

Gray,  J.  I  can  perceive  no  distinction  in  principle  between 
the  main  legal  question  involved  in  this  appeal  and  that  which 
was  passed  upon  in  the  case  of  Gregory  v.  Mayor,  etc.  (113 
X,  Y.  416).  The  right  of  the  plaintiff  to  recover  for  the 
periods  of  time  durnig  which  he  was  under  suspension  is  not 
essentially  different  from  the  riglit  of  the  plaintiff  which  we 
sustained  in  the  other  case.  Here  the  plaintiff  was  appointed 
by  the  aqueduct  commission  an  inspector  of  masonry  and  hi& 
employment  in  that  capacity  was  evidenced  by  a  written  cer- 
tificate of  appointment.  Neither  the  term  of  office,  nor  the 
compensation  to  be  paid,  was  stated  therein.     As  it  was  pro- 
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vided,  in  the  act  creating  the  commission,  that  the  commis- 
sioners  might  appoint  and  fix  the  compensation  of  persons  to 
supervise  and  inspect  all  work  authorized  by  the  act  to  be  done, 
the  effect  of  such  an  appointment  was  to  make  its  duration 
dependent  upon  the  good  behavior  of  the  appointee,  or  the 
pleasure  of  the  commissioners.  The  office  of  inspector  being 
one  created  by  the  act,  when  filled,  the  incumbent  became 
more  than  a  mere  ordinaiy  employe,  or  laborer,  engaged  by  the 
conamissioners.  Besides,  it  appears  that  his  candidacy  for  the 
office  must  have  been  fortified  by  a  certificate  from  the  civil 
service  commission  and  his  qualifications  further  certified  to  by 
at  least  three  of  the  aqueduct  commissioners.  Such  an  employe 
upon  the  work  cannot  be  classified,  or  regarded,  as  a  temporary 
or  occasional  laborer.  He  fills  an  office  with  certain  more  or 
less  important  responfiibilities  attached  to  it,  and  he  becomes 
entitled  to  receive  the  compensation  as  it  was  fixed  by  the 
commissioners,  until  they  see  fit  to  discharge  him.  That  power, 
unquestionably,  is  inherently  their's  and  that  is  not  disputed ; 
but  where  is  to  be  found  the  power  to  suspend  the  incumbent 
of  the  office  without  pay  ?  Nothing  in  the  act,  vesting  the 
commissioners  with  powers,  leads  us  to  infer  such  a  power  as 
to  suspend  an  officer  without  pay.  The  only  discretion  which 
we  find  existing,  with  respect  to  engineers,  supervisors  or 
inspectors,  is  as  to  when  and  where  they  shall  be  appointed  and 
what  shall  be  their  compensation  when  appointed.  The  counsel 
for  the  city  argues  that  the  act  creating  the  aqueduct  board 
was  designed  for  a  special  purpose  and  that  when  the  work  of 
supplying  New  York  city  with  an  increased  supply  of  pure 
water  is  completed,  the  commissioners,  and  all  holding  office 
under  them,  became  fundi  officio.  He,  therefore,  finds,  in 
such  features,  ground  for  distinguishing  such  a  departmental 
body  from  the  board  of  excise,  which  is  a  permanent  depart- 
ment of  the  local  government,  and  so,  from  the  difference  in 
the  feature  of  permanency  of  the  two  commissions,  and  in  the 
nature  of  the  duties  of  the  inspectors  appointed  under  each,  as 
affected  by  the  character  of  the  work  they  are  engaged  upon, 
he  deduces  the  proposition  that  there  is  a  necessity  for  infer- 
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ring  the  existence  of  a  power  in  the  aqnednct  commLssionen 
to  suspend  an  inspector  without  pay.  In  that  way  he  endeavors 
to  avoid  conflicting  with  the  rule  in  the  Gregory  case.  So  far 
as  his  argument  is  based  upon  the  difference  in  the  creation, 
duration,  or  municipal  relations  of  the  two  commissions,  I  fail 
to  perceive  its  force;  while  the  argument  drawn  from  the 
nature  of  the  duties  and  the  character  of  the  work,  is  sufficiently 
met  by  the  suggestion  that,  being  a  matter  concerning  the  com- 
pensation, it  could  have  been  arranged  for  at  the  time  of  the 
appointment.  The  commissioners  had  power  to  fix  that  to 
suit  themselves ;  but  they  had  to  fix  it  and  it  could  not  be  left 
to  be  dealt  with  arbitrarily.  It  was  subject  to  change  by  the 
consent  of  the  employee ;  but,  when  fixed,  the  compensation 
accompanied  the  office  until  the  official  was  removed,  or  a  new 
rate  of  compensation  was  consented  to. 

In  Gregory  v.  Mayor^  etc.  {mprci)  the  plaintiff  was  an 
inspector  of  excise  and  he  sued  to  recover  payment  of  his  salary 
for  the  time  he  was  suspended  by  a  resolution  of  the  commis- 
sioners of  excise.  The  argument  was  that  he  was  a  mere 
employee ;  having  no  fixed  term  of  employment  and  whom 
the  commissioners  in  suspending,  in  fact,  discharged.  Notice 
of  suspension,  it  was  aigued,  was  a  discharge  from  duty  and 
pay,  until  in  their  pleasure  the  board  should  re-employ  him  upon 
duty.  The  argument  was  unsuccessful  and  we  held  that  the 
power  to  suspend  could  not  be  inferred  from  the  power  to 
remove ;  nor  be  deemed  inherent ;  and  that  it  could  not  be 
regarded  as  a  lesser  power  comprised  within  the  greater.  It 
was  considered  that  nothing  in  the  circumstances  of  the  case 
showed  an  inherent  necessity  for  the  inference  of  the  existence 
of  the  power  to  suspend,  from  the  grant  of  the  power  to 
remove.  I  admit  the  force  of  the  suggestion  of  the  learned 
counsel  for  the  city  that  there  might  be  occasions  when  the 
work  would  not  require  the  active  performance  of  the  duties 
of  such  employes ;  but  that  would  be  a  reason  for  regulating 
the  method  of  their  compensation  by  some  agreement.  The 
compensation  was  left  wholly  to  be  fixed  by  the  commissioners 
and  the  rate  and  condition  of  payment  could  perfectly  well 
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have  been  tlie  subject  of  agreement  between  them  and  their 
appointee.  In  my  opinion,  therefore,  as  the  office  of  inspector 
was  one  which  the  act  empowered  the  commissioners  to  till  by 
appointment,  the  incumbent  derived  from  his  office  the  right 
to  receive  the  emoluments  belonging  to  it,  until  discharged ; 
and  that  temporary,  or  indefinite,  suspension  without  pay  was 
not  within  the  powers  of  the  commissioners  to  effect  arbiti*arily. 
But,  as  the  compensation  was  to  be  fixed  by  the  commissioners, 
it  was  perfectly  competent  for  them  to  agree  with  tlie  plaintifi 
with  respect  to  it.  It  is  only  when  the  salary  of  an  official  is 
fixed  by  the  law  that  it  is  beyond  the  power  of  those  by  whom 
he  has  been  employed  to  agree  upon  some  other  figure,  or  to 
affect  it  in  any  way.  People  exrel.  Satterlee  v.  Police  Board 
(75  N.  Y.  38),  and  Kehn  v.  State  (93  id.  291),  recognize  that 
principle  distinctly.  Hence,  though  this  plaintiff  was  entitled 
to  recover  the  compensation  fixed  by  the  aqueduct  board,  while 
he  remained  in  office,  when  he  subsequently  agreed  that  if 
suspended  by  the  aqueduct  commissioners  his  pay  should 
cease  from  that  time,  subject  to  their  direction,  the  agreement 
constituted  a  waiver  on  his  part  and  was  a  regulation  as  to  his 
compensation,  which  it  was  perfectly  competent  and  lawful  to 
agree  upon  and  which  thereafter  regulated  the  amount  and 
mode  of  payment  of  the  compensation  he  would  be  entitled  to 
while  continuing  in  office. 

These  views  lead  to  an  affirmance  of  the  order  and  judg- 
ment below ;  and,  as  both  parties  have  appealed,  it  should  be 
affirmed  without  costs  to  either  party  as  against  the  other. 

All  concur. 

Judgment  affirmed. 
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Jerome  B.  Wass,  Kespondent,  v.  Benjamin  F.  Stephens,         >*i  ms 

•Appellant. 

The  word  "wilfully  "  in  the  provision  of  the  Penal  Code  (§  689),  delaring^ 
that  "  any  person  who  wilfully  or  maliciously  displaces,  removea 
injures  or  destroys  *  *  *  a  pipe  or  main  for  conducting  water  or 
gas  *  *  *  18  punishable  by  imprisonment,"  means  not  simply  a 
voluntary  and  intentional  act,  which  is  in  fact  wrongful,  but  one  done 
with  a  wrongful  purpose,  with  a  design  to  injure  another,  or  from  mere 
wantonness  or  lawlessness^ 

In  an  action  for  malicious  prosecution  plaintiff's-  evidence  showed  these 
facts:  Under  a  contract  between  defendant  and  the  Brooklyn  park  com- 
missioners for  a  supply  of  water  to  Prospect  park,  defendant's  water- 
pipes  were  connected  with  certain  mains  belonging  to  the  city,  and 
nnder  the  control  of  the  commissioners.  By  the  contract  the  com- 
missioners were  authorized  to  terminate  it  and  disconnect  the 
pipes  in  case  of  failure  of  defendant  to  furnish  water  as  agreed,  on 
giving  six  months'  previous  notice.  The  commissioners  caused  a  written 
notice  to  be  served  on  defendant  that  they  had  annulled  the  contract 
because  the  defendant  '*had  not  performed  the  conditions"  thereof,  and 
were  about  to  cut  the  connections.  The  next  day,  by  written  order  given 
to  plaintiff,  who  was  in  the  employ  of  the  commissioners,  he  was  directed 
to  disconnect  the  pipes;  while  engaged  executing  the  order  defendant 
protested  and  threatened  to  imprison  him  if  he  continued  the  work. 
He,  however,  completed  it,  doing  the  work  in  a  proper  manner  and  so 
as  not  unnecessarily  to  injure  defendant's  pipes.  Defendant,  who  knew 
that  plaintiff  acted  under  the  order  of  the  commissioners,  thereupon  pre- 
sented a  verified  complaint  to  a  magistrate,  under  the  Penal  Code  (§  689),. 
charging  that  plaintiff  "did  commit  a  misdemeanor  by  maliciously  and 
wilfully  cutting  the  water-main ;  "^  it  did  not  disclose  the  relation  of 
plaintiff  to  the  commissioners  or  the  circumstances  under  which  he  acted. 
Plaintiff  was  thereupon  arrested  and  brought  before  a  magistrate. 
Upon  the  proceeding  being  adjourned  defendant  insisted  that  plaintiff 
should  be  "locked  up."  The  proceeding  was  terminated  by  plaintiff's 
discharge.  Held,  that  the  evidence  authorized  the  submission  of  the 
questions  of  probable  cause  and  malice  to  the  jury;  that  when  defend- 
ant applied  for  the  warrant  he  was  chargeable  with  knowledge  that  in 
obeying  the  direction  of  the  park  commissioners,  plaintiff  did  not 
"maliciously  and  wilfully "^  disconnect  the  pipes  as  charged. 

(Argued  June  12,  1891;  decided  June  23,  ISW.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
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made  July  3,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict 

This  was  an  action  for  malicioas  prosecution. 

It  appeared  that  defendant,  who  owned  or  had  control  of 
certain  water-works,  on  May  5,  1885,  entered  into  a  contract 
with  the  park  commissioners  of  the  city  of  Brooklyn  to 
supply  water  to  Prospect  park  in  said  city,  and  defendant's 
pipes  were  connected  with  mains  belonging  to  the  city,  which 
were  under  the  control  of  said  commissioners.  Said  contract 
provided  that  in  case  defendant  failed  to  furnish  water  as 
agreed  said  commissioners  might  terminate  the  contract  and 
disconnect  the  pipes  after  notice  of  six  months.  On  Novem- 
ber 27,  1886,  they  served  upon  defendant  a  notice,  in  writing, 
that  the  contract  was  annulled  for  the  reason  that  he  ^^  had  not 
performed  the  conditions,"  and  that  they  intended  to  cut  off 
connections  with  his  pipes  and  cautioned  him  to  protect  them. 
Two  days  after  said  commissioners  gave  to  plaintiff,  who  was 
the  inspector  of  parks  in  Brooklyn,  a  written  order  to  discon- 
nect the  pipes.  While  engaged  in  doing  so  he  was  remonstrated 
with  by  defendant,  who  threatened  to  "  jug  "  him  if  he  did  not 
desist.  He  however  continued  and  completed  the  work,  doing 
it  in  a  proper  manner,  and  so  as  to  cause  no  unnecessary  injury 
to  the  defendant's  pipes.  Defendant,  knowing  that  plaintiff 
was  acting  under  the  order  of  the  park  commissioners,  who 
were  his  superior  officers,  presented  to  a  magistrate  a  verified 
complaint,  which  did  not  disclose  plaintiff's  official  relation  to 
said  commissioners  or  the  circumstances  under  which  he  acted, 
but  alleged  that  he  "  did  commit  a  misdemeanor,  to  wit :  by 
maliciously  and  wilfully  cutting  the  water-main  "  of  defendant, 
against  the  statute  (Penal  Code,  §  639),  which  provides  that 
"any  person  who  wilfully  or  maliciously  displaces,  removes, 
injures  or  destroys  *  *  *  a  pipe  or  main  for  conducting 
water  or  gas  *  *  *  is  punishable  by  imprisonment  for 
not  more  than  two  years."  A  warrant  was  issued  and  plaintiff 
arrested  thereunder  and  brought  before  the  magistrate,  and 
defendant  insisted  that  he  should  be  "locked  up."    The  pro- 
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ceedings  were  adjoumed»and  were  terminated  subsequently  bj 
his  discharge. 
Further  facts  appear  in  the  opinion. 

Wm,  J.  Gaynor  for  appellant.  The  motion  for  a  nonsuit 
should  have  been  granted.  (Penal  Code,  §  639 ;  Anderson  v. 
Eauoe,  116  K  Y.  336.) 

Edwa/rd  JS,  Kissam  for  respondent.  Questions  of  facts 
cannot  be  reviewed  as  there  is  no  certificate  that,  nor  in  fact 
does,  the  case  contain  all  the  evidence.  {Porter  v.  Smithy  36 
Hun,  118 ;  107  K  T.  531 ;  AUridge  v.  AUrtdge,  120  id. 
616 ;  Hdlpin  v.  Ins.  Co.^  118  id.  165 ;  Fagncm  v.  Knox^  66 
id.  531.)  The  only  question  that  can  possibly  be  raised  is 
probable  cause.  This  is  a  mixed  proposition  of  law  and  fact 
and  should  be  left  to  the  jury  under  instructions.  {Heyne  v. 
Blair,  62  K  Y.  22 ;  Besson  v.  Southard,  5  Seld.  236 ;  MiUer 
V.  MiUigan,  48  Sarb.  30 ;  Stevens  v.  Lacour,  10  id.  66 ; 
BvlUey  v.  KeteUaSy  6  N.  Y.  384 ;  Totmg  v.  LyaU,  23  N.  Y. 
S.  R.  215 ;  Oi'Crhaw  v.  Ludlow,  6  N.  Y.  Supp.  Ill ;  CoUins 
V.  Manohvag,  32  N.  Y.  S.  R  998  ;  EaU  v.  Kehoe,  28  id.  357  ; 
James  v.  Phelps,  11  A.  &  E.  483 ;  Carl  v.  Ayres,  53  K".  Y. 
17 ;  RochwelZ  v.  Brown,  36  id.  207 ;  Von  Latham  v.  Lihhy, 
38  Barb-  330.)  Defendant  had  no  probable  cause.  (Penal 
Code,  §  639 ;  lagnan  v.  Knox,  66  N.  Y.  528.)  If  the  jury 
had  any  evidence  which  might  sustain  the  verdict  it  is  suflS- 
dent.     (Moak's  Underbill  on  Torts,  163.) 

Andkews,  J.  The  right  of  the  park  commissioners  of 
Brooklyn  to  terminate  their  contract  of  May  5, 1885,  with  the 
defendant  at  any  time,  and  thereupon  to  disconnect  the  water 
pipes  of  the  defendant  from  the  mains  in  Ocean  parkway 
belonging  to  the  city  and  under  the  control  of  the  commis- 
sioners was,  by  the  contract,  dependent  upon  the  failure  or 
neglect  of  the  defendant  to  furnish  water  according  to  his 
proposal,  otlierwise  it  could  not  be  terminated  and  the  water 
oould  not  be  cut  off  until  six  months  after  notice  given  by  the 
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coinmissionere  of  their  election  to  terminate  the  agreement 
On  November  26,  1886,  the  commissioners  caused  a  written 
notice  to  be  served  on  the  defendant  that  they  had  annulled 
the  contract  for  the  reason,  as  stated  therein,  that  the  defend- 
ant "  has  not  performed  the  conditions  of  the  contract,"  and 
the  notice  further  advised  the  defendant  that  the  commis- 
sioners were  about  to  cut  the  connections  and  notified  him 
to  protect  his  pipes  and  other  property  from  any  damage. 
It  does  not  appear  whether,  in  fact,  the  circumstances  justi- 
fied the  commissioners  in  making  an  immediate  disconnec- 
tion under  the  terms  of  the  contract.  The  commissioners,  by 
a  written  order  dated  November  27,  1886,  directed  the  plain- 
tiff, who  was  in  their  employment,  to  disconnect  the  pipes. 
While  he  was  engaged  in  executing  the  order  the  defendant 
protested  and  threatened  to,  '*J?^"  him  if  he  continued  the 
work.  He,  however^  completed  it,  and  on  thp  1st  of  Decem- 
ber, 1886,  the  defendant  presented  to  a  magistrate  a  verified 
complaint,  setting  forth  that  the  plaintiff  and  others  on  the  Ist 
day  of  December,  1886,  "  did  commit  a  misdemeanor,  to  wit, 
by  maliciously  and  wilfully  cutting  the  water  main,  the  prop- 
erty of  the  Kings  County  "Water  Supply  Company  and  Ben- 
jamin F.  Stephens,  in  the  town  of  Gravesend,  Kings  county, 
against  tiie  statute,"  etc.  The  magistrate  thereupon  issued  a 
warrant  for  the  arrest  of  the  plaintiff,  upon  which  he  was 
arrested  and  brought  before  the  magistrate,  and  the  proceed- 
ing was  finally  terminated  by  his  discharge  on  the  26th  of 
March,  1887.  This  is  the  proscution  upon  which  the  present 
action  is  based. 

It  appears  that  the  defendant  when  he  made  the  complaint 
knew  that  the  plaintiff  in  disconnecting  the  pipes  was  act- 
ing under  the  orders  of  his  superior  officers,  the  park  commis- 
sioners. But  the  defendant  did  not  disclose  this  fact  in  his 
complaint  to  the  magistrate.  When  the  plaintiff  was  brought 
l)efore  the  magistrate  the  proceedings  were  adjourned  and, 
as  appears  from  the  testimony  on  the  part  of  the  plaintiff 
the  defendant  insisted  that  the  plaintiff  should  be  "  locked  up." 
There  was  evidence  given  tending  to  show  that  the  work  of 
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disconnecting  the  pipes  was  done  in  a  proper  manner  and 
so  as  to  cause  no  unnecessary  injury  to  tlie  defendant's  pipes. 
The  court  on  the  trial  submitted  to  the  jury  the  question  of 
probable  cause  for  instituting  the  prosecution  before  the  magis- 
trate, and  also  the  question  of  malice.  The  jury  found  against 
the  defendant  on  both  questions,  and  it  is  tiow  insisted  that 
there  was  not  only  no  evidence  of  the  absence  of  probable 
cause,  but  that  it  affirmatively  appeared  upon  the  plain- 
tiff's own  showing  that  there  was  probable  cause  for  the 
arrest. 

The  Penal  Code  (§  639)  provides  that :  "  Any  person  who 
wilfully  or  maliciously  displaces,  removes,  injures  or  destroys 
*  *  *  a  pipe  or  main  for  conducting  water  or  gas  *  *  * 
is  punishable  by  imprisonment  for  not  more  than  two  years." 
Tlie  complaint  made  by  the  defendant  before  the  magistrate 
charged  the  plaintiff  with  the  offense  under  this  statute,  and 
to  sustain  the  present  action  it  was  incumbent  upon  the  plain- 
tiff, among  other  things,  to  give  evidence  showing,  or  from 
which  the  jury  might  find  that  the  defendant  had  no  probable 
cause  for  believing  that  the  plaintiff  had  committed  the  crime 
charged.  The  action  for  malicious  prosecution  is  very  ancient 
The  law  puts  no  direct  restraint  upon  the  institution  by  one 
person  of  a  civil  action  or  a  criminal  prosecution  against 
another.  He  may  put  in  motion  the  civil  or  criminal  law  at 
his  pleasure  for  the  enforcement  of  an  alleged  private  right  or 
the  punishment  of  an  alleged  pubUc  wrong.  But  if  he  acts 
from  malice  and  institutes  a  groundless  prosecution  against 
another,  either  civil  or  criminal,  the  law  affords  to  the  injured 
party  a  remedy  through  an  action  for  damages  for  malicious 
proscution.  Tlie  plaintiff,  to  maintain  the  action,  must  show 
that  the  prosecution  was  instigated  by  the  defendant,  that  it 
has  been  determined  in  his  favor,  that  there  was  no  probable 
cause  and  that  the  defendant  acted  from  malice.  The  question 
of  probable  cause  may  be  a  question  of  law  for  the  court,  or  of 
fact  for  the  jury,  depending  upon  the  circumstances.  If  the 
facts  are  undisputed  and  admit  of  but  one  inference,  the 
question  is  one  of  law ;  if  disputed,  or  if  capable  of  opposing 
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inferences,  the  question  is  for  the  jury.     {James  y.  I^helpSy  11 
A.  &  E.  483.) 

It  is  plain  that  the  plaintiff  committed  no  criminal  offense 
in  disconnecting  the  pipes.  Tlie  work  was  done  on  tlie  prem- 
ises under  the  jurisdiction  of  the  commissioners  and  by  their 
direction.  Whether  or  not  the  commissioners  were  justified 
under  their  contract  with  the  defendant  in  directing  the  pipes 
to  be  disconnected,  was  a  matter  not  within  the  knowledge  of 
the  plaintiff,  and  with  which  he  had  no  concern.  He  was 
bound  to  execute  the  orders  of  his  superiors  so  long  as  they 
required  him  to  do  nothing  in  its  nature  criminal.  If  the 
commissioners  violated  their  contract  with  the  defendant,  he 
had  his  remedy  by  action.  "When  the  defendant  applied  to 
the  magistrate  for  a  warrant,  he  was  chargeable  with  knowl^ 
edge  that  in  obeying  the  directions  of  the  park  commis- 
sioners the  plaintiff  had  not  "maliciously  and  wilfully"  dis- 
connected the  pipes  as  charged  in  his  complaint.  He  did  not 
disclose  to  the  magistrate  the  relation  in  which  the  plaintiff 
stood  to  the  commissioners,  or  the  circumstances  under 
which  he  acted.  There  was  at  least  evidence  to  go  to  the 
jury  upon  both  the  questions  of  probable  cause  and  maUce. 
While  it  is  true  that  what  constitutes  probable  cause, 
where  an  arrest  has  been  made,  does  not  depend  upon  the 
question  whether  an  offense  has  been  actually  committed, 
or  upon  the  innocence  of  the  accused,  but  upon  the  prose- 
cutor's belief  of  his  guUt,  based  upon  reasonable  grounds 
(1  Cush.  288 ;  Fagimn  v.  Kncyx,  (o^  K  T.  525),  neverthe- 
less, applying  this  test  in  this  case,  the  jury  were  justified 
in  tlieir  conclusion  that  the  defendant  had  no  reasonable 
ground  for  believing  that  the  charge  made  by  liim  was  true. 
The  plaintiff  intentionally  disconnected  the  pipes,  and  it 
may  be  conceded  in  so  doing  violated  a  right  of  the  defendant 
But  the  word  "wilfully"  in  the  statute  means  something  more 
than  a  voluntary  act,  and  more  also  than  an  intentional  act 
which  in  fact  is  wrongful  It  includes  the  idea  of  an  act  inten- 
tionally done  .vith  a  wrongful  purpose,  or  with  a  design  to 
injure  another,  or  one  committed  out  of  mere  wantonness  or 
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lawlessness.  Our  atteution  has  been  called  to  the  case  of 
Anderson  v.  How  (116  N.  Y.  336),  as  justifying  a  broader 
interpretation.  There  is  some  color  for  this  claim  in  some 
remarks  in  the  prevailing  opinion,  but  as  we  understand  the 
case  the  judgment  proceeded  on  the  ground  that  upon  the  evi- 
dence the  existence  of  probable  cause  was  proved,  in  that  the 
act  for  which  the  plaintiff  was  arrested,  was  wanton  and 
malicious. 

We  find  no  error  in  the  record,  and  the  judgment  should  be 
affirmed. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  Benjamin  W.  "Winans  et  al..  Appellants, 
V.  Ambrose  T.  Adams  et  al..  Respondents. 

In  an  action  brought  by  the  attorney-general,  under  the  Code  of  Civil  Pro- 
cedure (§§  1948,  1949),  to  try  the  title  to  certain  elective  offices  in  a 
religious  corporation,  the  complaint  demanded  costs  against  the  defend- 
ants, of  whom  there  were  ten,  and  that  each  of  them  be  required  to 
pay  to  the  state  a  fine  of  $2,000,  as  authorized  by  the  Code  (§  1956). 
It  did  not  appear  that  the  offices  in  litigation  were  of  any  value  in  them- 
selves, or  that  there  were  any  emoluments  or  pecuniary  advantages 
attached  to  them.  The  complaint  was  dismissed  and  an  extra  allowance 
of  $850  was  made,  based  upon  the  ground  that  the  complaint  contained 
a  claim  of  $20,000.  Held,  error;  that  the  demand  in  the  complaint  that 
the  defendants  be  fined  was  not  a  claim  that  could  form  the  basis  of  an 
extra  allowance;  that  the  fine  was  not  a  part  of  the  cause  of  action  or 
claim,  but  a  mere  incident  to  success  in  the  action,  resting  wholly  in 
the  discretion  of  the  court,  which,  if  plaintiff  had  succeeded,  could 
have  been  imposed  whether  alleged  in  the  complaint  or  not;  and  that 
by  demanding  it,  plaintiffs  did  not  engraft  upon  the  complaint  any  ele- 
ment of  a  pecuniary  claim  within  the  meaning  of  that  term  as  used  in  the 
provision  of  said  Code  (g  3253),  authorizing  an  extra  allowance. 

Ko  power  is  given  under  said  provision  to  grant  an  extra  allowance,  except 
upon  the  basis  of  the  value  of  the  claim  or  subject-matter  involved  in 
the  action  and  litigated  directly,  not  incidentally. 

(Argued  June  16,  1891;  decided  June  28.  1891.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  20,  1891, 
which  affirmed  an  order  of  the  Circuit  granting  defendants 
an  extra  allowance. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  H.  Arnoux  for  appellants.  An  allowance  can  only 
be  granted  when  the  subject-matter  of  the  litigation  has  a 
money  value.  {Adams  v.  Arkenhurghy  106  N.  Y.  615 ;  Can- 
aughty  v.  S,  C.  Bamk^  92  id.  404 ;  People  v.  A.  &  S.  H.  B. 
Co.,  5  Lans.  35 ;  A.  D.  Co,  v.  Libbey,  45  K  T.  499.)  A 
fine  is  not  a  claim.  (Code  Civ.  Pro.  §§  1956,  3253  ;  McLean 
V.  Freemam.,  70  N.  Y.  89  ;  Atty.-Oen.  v.  Z.  Ins,  Co.,  91  id.  66.) 

Hoffman  Miller  for  respondents.  In  actions  of  this  char- 
acter the  proceedings  are  the  same  as  in  an  action  by  a  private 
person.  (Code  Civ.  Pro.  §§  1984,  1985,  1986 ;  Adams  v. 
ArJcenhurgh,  106  N.  Y.  618.)  The  court  had  power,  under 
the  Code,  to  grant  the  allowance.  (Code  Civ.  Pro.  §  3253 ; 
Adains  v.  ArJcenlmrgh,  106  N.  Y.  615 ;  Mingay  v.  H,  M 
Co.,  99  id.  270.) 

O'Bbien,  J.  This  was  an  action  brought  by  the  attorney- 
general,  under  sections  1948  and  1949  of  the  Code  of  Civil 
Procedure.  The  complaint  alleges  that  on  the  7th  day  of 
April,  1890,  the  relators,  ten  in  number,  were  duly  elected, 
respectively,  wardens  and  vestrymen  of  the  Church  of  the 
Holy  Nativity,  a  Protestant  Episcopal  church  in  the  city  of 
New  York. 

That  the  defendants  Adams  and  Townsend  unlawfully 
intruded  into  the  office  of  wardens  and  the  other  defendants 
into  the  office  of  vestrymen  of  said  church,  and  were  unlaw^ 
fully  holding  these  offices  in  violation  of  the  rights  of  the 
relators.  Judgment  was  demanded  that  the  defendants  were 
not  entitled  to  the  office  into  which  they  respectively  had 
intruded,  and  that  they  be  ousted  and  excluded  therefrom,  and 
that  the  relators  be  put  in  possession  of  the  offices  to  which 
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they  were  respectively  elected  as  alleged.  Costs  were 
demanded  against  the  defendants,  and  that  each  of  them  pay 
to  the  people  of  the  state  of  !N'ew  York  a  fine  of  two  thousand 
dollars.  On  the  trial,  the  complaint  was  dismissed,  with  costs, 
and  an  order  made  granting  the  defendants  an  extra  allowance 
of  $350.  The  only  basis  for  the  allowance  was  the  demand 
that  each  defendant  be  fined  two  thousand  dollars,  and  as 
there  were  ten  defendants,  it  was  held  that  the  complaint  con- 
tained a  claim  against  the  defendants  of  twenty  thousand  dol- 
lars in  the  aggregate.  The  order  has  been  affirmed  at  General 
Term.  The  only  question  presented  by  the  appeal  is  whether 
the  court  had  power  to  grant  an  allowance  in  the  action.  Sec- 
tion 3263  of  the  Code  of  Civil  Procedure  confers  power  on 
the  court,  in  its  discretion,  to  award  to  the  successful  party  a 
sum  not  exceeding  five  per  centum  upon  the  sum  recovered  or 
daimedy  or  the  value  of  the  subject-matter  involved.  And 
section  1956  provides  that  in  actions  such  as  this  the  court  may, 
in  its  discretion,  also  award  that  the  defendant  pay  a  fine  to 
the  people  of  the  state  not  exceeding  $2,000,  and  if  such  fine 
is  imposed,  execution  may  be  issued  upon  the  judgment  and 
when  the  fine  is  collected,  it  must  be  paid  into  the  treasury  of 
the  state.  The  relators  could  have  no  interest  in  the  fine,  and 
no  one  could  demand  that  it  be  imposed  as  a  legal  right.  The 
cause  of  action  or  claim  set  forth  in  the  complaint  was  the 
intrusion  of  the  defendants  into  an  office  in  a  domestic  corpo- 
ration from  which  it  was  sought  to  oust  them,  and  to  put  the 
relators  in  possession  thereof.  The  fine  was  a  mere  incident 
that  might  or  might  not  follow  the  success  of  the  action,  rest- 
ing wholly  in  the  discretion  of  the  court  with  reference  to  the 
facts  and  circumstances  of  the  case.  It  was  no  part  of  the 
claim  or  cause  of  action.  It  was  not  necessary  to  demand  it  - 
in  the  complaint,  as  the  court  could  have  imposed  it,  whether 
demanded  or  not,  upon  a  proper  state  of  facts.  By  demand- 
ing it,  the  plaintiff  did  not  change  the  character  of  the  action 
or  engraft  upon  the  complaint  any  element  of  a  pecuniary 
claim  within  the  moaning  of  that  term  as  used  in  the  section 
of  the  Code  above  referred  to.     There  was  no  power  in  this 
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case  to  grant  to  the  defendants  an  extra  allowance  except  upon 
tlie  basis  of  the  value  of  the  claim  or  subject-matter  involved 
in  the  action,  and  litigated  directly  and  not  incidentally. 
{AtlarUic  Dock  Co.  v.  lAhfyy^  45  N.  Y.  499 ;  Adams  v.  Ark- 
enhurghy  106  id.  615 ;  Conaughty  v.  8ar.  Co.  Bank^  92  id.  404.) 

The  action  was  brought  to  try  the  title  to  certain  elective 
offices  in  a  religious  corporation.  It  does  not  appear  that 
these  offices  were  of  any  value  in  themselves,  or  that  there 
were  any  emoluments  or  pecuniary  advantages  attached  to 
them,  and  hence  it  cannot  be  said  that  the  subject-matter  of 
the  action  was  of  any  value  whatever.  The  entirely  unneces- 
saiy  demand  that  each  of  the  ten  defendants  be  fined  two 
thousand  dollars,  was  not  a  claim  that  could  form  the  basis  of 
an  allowance  any  more  than  would  a  request  at  the  trial  that 
the  discretion  of  the  court  in  that  regard  be  exercised. 

The  orders  of  the  General  and  Special  Terms  should  be 
reversed,  with  costs  in  all  courts. 

All  concur. 

Orders  reversed. 
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James  Galway,  Respondent,  v.  The  Metropoutak  Elevated 
Railway  Company  et  al.,  Appellants. 

Trespasses  upon  real  property  effected  by  an  unlawful  structure  or  nuisance 
are  continuous  in  their  nature  and  give  separate  successive  causes  of 
action  from  time  to  time  as  the  injuries  are  perpetrated,  barred  only  by 
the  running  of  the  statute  against  the  successive  trespasses. 

No  lapse  of  time  or  inaction  merely  on  the  part  of  an  owner  after  the  erec- 
tion and  during  the  maintenance  of  the  unlawful  structure,  unless  it  has 
continued  for  such  a  period  of  time  as  will  effect  a  change  of  title  in  the 
property  or  authorize  the  presumption  of  a  grant,  is  sufficient  to  defeat 
the  right  of  the  owner  to  his  action  at  law  or  equity. 

So  also,  the  right  of  an  abutting  owner  to  maintain  an  action  at  law  or  equity 
because  of  an  invasion  of  his  rights  in  a  public  street  by  the  erection 
thereon  of  a  structure  which  impairs  his  easement  therein,  continues  so 
long  as  he  continues  to  be  the  owner  of  the  property,  without  regard  to 
the  lapse  of  time,  provided  the  remedy  is  claimed  within  the  statutory 
period  of  limitation  applicable  to  the  legal  right  and  before  adverse 
possession  has  barred  his  title. 
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It  is  immaterial,  either  in  equity  or  law,  whether  the  injuries  done  were 
originally  intended  by  the  wrong-doer  to  be  perpetual  and  permanent,  or 
were  of  a  temporary  nature  only  and  occasional  in  their  operation. 
While,  therefore,  the  lapse  of  six  years  after  the  erection  of  such  a  struc- 
ture bars  not  only  the  legal,  but  is  a  practical  defense  to  an  equitable 
action,  based  upon  the  original  trespass,  if  the  structure  is  continued 
new  causes  of  action  arise,  unbarred  by  any  rule  of  law  or  equity  and 
cognizable  not  only  at  law  but  in  'equity  until  the  statute  has  run  as 
against  each. 
Accordingly  ?ield,  that  the  right  to  bring  an  action  to  restrain  an  elevated 
railroad  company  which  had  constnicted  its  road  in  a  street  in  front  of 
plaintifTs  premises  and  thereby  unlawfully  interfered  with  plaintiffs^  ^ 
easements  in  the  street,  was  not  barred  by  the  lapse  of  ten  years  from 
the  time  the  road  was  constructed.    (Code  Civ.  Pro.  §  888.) 
The  doctrine  of  acquiescence  as  a  defense  to  an  equity  action  is  limited  to 
actions  of  an  equitable  nature  exclusively,  or  to  those  where  the  legal 
right  has  expired,  or  the  party  has  lost  his  right  of  property  by  prescrip- 
tion or  adverse  possession.  * 
Where  a  legal  right  is  involved,  and  upon  grounds  of  equity  jurisdiction 
the  courts  have  been  called  upon  to  sustain  the  legal^  right,  the  mere 
laches  of  a  party,  unaccompanied  by  circumstances  amounting  to  an 
estoppel,  constitute  no  defense. 
!rhe  rule  requiring  promptness  in  soliciting  the  intervention  of  a  court  of 
equity,  is  always  addressed  to  the  discretion  of  the  court  and  varies 
according  to  the  situation  of  the  parties,  the  ^ture  of  the  relief 
demanded  and  the  circumstances  of  the  case.         ^ 
A  court  having  authority  to  grant  a  perpetual  injunction  to  restrain  such 
continuous  trespasses,  does  not  impair  the  exercise  of  its  authority  by 
permitting,  and  it  may  permit,  the'  wrong-doer  to  escape  its  effect  by 
voluntarily  paying  the  owner  a  specified  sum  for  the  property  injured. 
In  such  an  action  brought  in  1889  it  appeared  that  plaintiff  obtained  title 
to  his  premises  prior  to  the  year  1878,  during  which  year  defendant, 
without  acquiring  the  easements  or  consents  of  the  abutting  owners, 
commenced  and  completed  its  road.    The  court  found  that  plaintiff  saw 
the  road  from  time  to  time  while  in  process  of  construction  and  occa- 
sionally took  passage  upon  it;  that  he  had  subscribed  to  a  fund  to  pay 
counsel  to  prevent  its  erection,  but  prior  to  the  commencement  of  this 
action  made  no  protest  and  instituted  no  legal  proceeding  to  prevent  its 
construction  or  operation.    It  was  also  found  that  after  this  action  was 
commenced  defendant  instituted  proceedings  to  condemn  said  ease- 
ments, which  were  pending  at  the  time  of  the  trial «    The  court  granted 
an  injunction  unless  defendant  pay  to  plaintiff  a  certain  sum,  as  the 
depreciation  of  the  value  of  the  premises,  upon  his  executing  to  it  a 
conveyance  of  said  easements.    Meld,  no  error. 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  29, 1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  K  Dillan  and  Jvlien  T.  Dames  for  appellants.  The 
plaintiiFs  right  to  maintain  an  action  in  equity  to  enjoin  the 
maintenance  and  operation  of  the  d^efendants'  railway,  and  to 
recover  damages  to  the  inheritance  by  reason  of  the  perma- 
nence of  the  structure,  is  barred  by  the  ten  years'  limitation  con- 
tained in  section  388  of  the  Code  of  Civil  Procedure. 
{Atwater  v.  Fowler^  1  Edw.  417 ;  Bay  v.  Bogart^  2  Johns. 
Cas.  432 ;  Arden  v.  Arden^  1  Johns.  Ch.  313 ;  Ellison  y. 
Moffatt^  7  id.  46 ;  Bayner  v.  PearaaU^  3  id.  578  ;  Phillips  v. 
Provoaty  4  id.  205  ;  Mooera  v.  White^  6  id.  360 ;  Kingsla/nda 
V.  Boberts,  2  Paige,  193 ;  Spoor  v.  WdU,  3  Barb.  Ch.  199 ;  Pld 
v.  Bouchaud,  4  Edw.  30 ;  Calhoun  v.  Millard^  121  N.  Y.  69; 
BuUer  v.  Johnson^  111  id.  204 ;  Hubhell  v.  Sihley^  50  id.  468 ; 
Peters  v.  Delaplaine^  49  id.  362,  371 ;  Oakes  v.  Howell^  27 
How.  Pr.  145;  Boberts  v.  Sykes^  30  Barb.  173;  Wood  v. 
Wood,  26  id.  356,  361 ;  Salisbury  v.  Morss,  7  Lans.  359 ; 
Uline  V.  N.  Y.  C.  B.  B.  Co.,  101  N.  Y.  98 ;  Lahr  v.  M.  K 
B.  Co.,  104  id.  295 ;  Pond  v.  M.  E.  B.  Co.,  112  id.  186 ; 
Morris  v.  Budlong,  78  id.  543 ;  Mamm,  v.  FairchUd,  14  Barb. 
548  ;  Still  v.  Ilolbrook,  23  Hun,  517 ;  Bodma/n  v.  Devlin,  Id. 
690;  Hayt  v.  TuihiU,  33  id.  196.)  Courts  of  equity  have 
exclusive  jurisdiction  of  suits  for  injunction.  (Tallman  y. 
M.  E.  B,  Co.,  121  N.  Y.  119 ;  Knox  v.  M.  E.  B.  Co.,  36  N. 
Y.  S.  R.  2 ;  1  Pom.  Eq.  Juris.  §  136 ;  People  v.  Cla/rk,  70 
N.  Y.  518  ;  L.  C.  K  Bank  v.  Guynn,  6  Bush.  486  ;  Menard 
V.  Hood,  68  IlL  121 ;  Wam^eLin  v.  Goe.  50  id.  459 ;  Attorney^ 
General  v.  N.  J.  B.  cfe  T.  Co.,  3  N.  J.  Eq.  136 ;  Owen  y. 
Eord,  49  Mo.  436 ;  C.  <&  O.  B.  Co.  v.  Patten,  5  W.  Va.  234 ; 
Cole  V.  Duke,  79  Ind.  107 ;  G.  P.  B.  Co.  v.  Mayor,  etc.,  75 
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Ga.  828 ;  Thomas  v.  M.  M.  P.  Union,  121  K  Y.  45,  62; 
Health  Dept,  y.  Purdon,  99  id.  237 ;  McIIenry  v.  Jewetty  90 
id.  58  ;  CampbeU  v.  Seaman,  63  id.  568,  580,  582,  583;  T.  <& 
B.  P.  Co.  V.  P.,  11.  r.  i&  W.  p.  Co.,  86  id.  106,  123 ;  Jerome 
V.  PosSy  7  Johns.  Ch.  315;  Livingston  v.  Livingston,  6  id. 
497 ;  AkriU  v.  Seldon,  1  Barb.  316 ;  Cockey  v.  Carroll,  4  Md. 
Ch.  344 ;  Frink  v.  Stewa/rt,  94  N.  C.  484 ;  Hart  v.  Marshall, 
4  Minn.  294 ;  Cox  v.  Douglass,  20  W.  Va.  175  \  K  L.  &  P. 
Assn.  V.  Atlanta,  77  Ga.  496 ;  ^Ki*  v.  Wren,  84  Ky.  254 ; 
Haskell  V.  Ihurston,  80  Me.  129 ;  High,  on  Inj.  §§  9,  22 ; 
Morgan  v.  City  of  Pinghamton,  102  N.  Y.  500 ;  Attorney- 
General  v.  NichoU,  16  Ves.,  Jr.,  342 ;  Attorney-General  v. 
Oee,  10  Eq.  136 ;  Yemam  v.  Palmer,  5  N .  Y.  Supp.  71 ; 
PeopU  V.  (7a/iaZ  ^<?fl^/-^,  55  N.  Y.  397 ;  T.&  P.  P.  Co.  v. 
P.,  H.  T.  c&  W.  P.  Co.,  107  id.  107,  123;  Hart  v.  Mayor, 
etc.,  9  Wend.  571 ;  3  Paige,  213 ;  Fox  v.  Fitzsimmons,  29 
Hun,  576 ;  Johnson  v.  City  of  Pochester,  13  id.  285 ;  W.  U. 
T.  Co.  V.  Judkins,  75  Ala.  428 ;  M.  S.  Mills  v.  Hickey,  59 
N.  H.  241 ;  Weigel  v.  Walsh^  45  Mo.  560 ;  Oermam>ia  v.  Clark, 
71  N.  C.  417;  aSA*>%  v.  /if^Vfer,  7  Md.  408;  Poss  v.  Pajr^, 
6  Ohio,  166 ;  Pethune  v.  Wilkins,  8  Ga.  118 ;  Smith  v.  Ga/rd- 
ner,  12  Ore.  221 ;  Thorn  v.  Sweeney,  12  Nev.  251 ;  McKeon 
V.  aS^?,  51  N.  Y.  300,  307 ;  Coming  v.  r.  Z  cfe  K.  Factory,  40 
id.  191,  206 ;  M.  P.  Co.  v.  U.  i&S.  P.  Co.,  6  Paige,  554,  563 ; 
Ihin^ach  V.  HoUister,  49  Hun,  352 ;  Olmsted  v.  jfficA,  6  N. 
Y.  Supp.  826  ;  Park^  v.  W.  L.  C.  cfe  W.  Co.,  2  Black  [U.  S.], 
545,  551  ',CoeY.W.  M.  Co.,  37  K  H.  254,  261 ;  PunnelVs 
Appeal,  64  Penn.  St  59,  62 ;  Carlisle  v.  Cooper,  21  N.  J.  Eq. 
576,  579 ;  Hawley  v.  Pearddey,  47  Conn.  571 ;  Fort  v.  Groves, 
29  Md.  188 ;  Cherry  v.  Stein,  11  id.  1 ;  McCord  v.  Iker,  12 
Ohio,  387 ;  JVorris  v.  HiU,  1  Mich.  202,  210 ;  Pent  v.  ^.  M. 
Assn.,  35  L.  J.  Ch.  555 ;  Swains  v.  G^r^a^  N.  P.  Co.,  33  id. 
399 ;  Attorney-General  v.  aS.  G.  Co.,  3  DeG.,  M.  &  G.  304 ; 
Wood  V.  SatcUffe,  2  Sim.  [N.  S.]  163, 165, 166.)  The  statute 
commenced  to  run,  at  the  latest,  upon  the  completion  of  the 
defendants'  railway.  (Code  Civ,  Pro.  §  415  ;  Storey  v.  N.  Y. 
E.  P.  Co.,  90  N.  Y.  160,  170,  178 ;  Fohes  v.  P,,  W.  cfe  O.  P. 
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Co.,  121  id.  505 ;  Xane  v.  iT.  Y.  K  R.  Co.,  34  K  Y.  S.  R 
885 ;  Lahr  v.  M.  E.  Ji.  Co.,  104  N.  Y.  295 ;  TaUman  v.  M. 
E.  E.  Co.,  121  id.  119;  N.  Y.  E.  R.  Co.  v.  F.  N.  Bank, 
135  U.  S.  432,  440 ;  ColHcJc  v.  Swmbume,  105  N.  Y.  503 ; 
S.  M.  Co.  V.  State,  Id.  562 ;  Uline  v.  N.  Y.  C.  cfe  ZT.  R.  R. 
R.  Co.,  101  id.  98 ;  Arnold  v.  K  R.  R.  Co.,  55  id.  661 ; 
Waggoner  v.  Jennaine,  3  Den.  306 ;  Newman  v.  JT.  ^.  -ff. 
C'K,  118  K  Y.  618 ;  G.  L.  M.  Co.  v.  CUgm,  L.  K.  [4  App. 
Cas.]  115;  (7.  cfe  ^.  /.  R.  Co.  v.  McAvlay,  121  111.  160;  6?: 
<fe  ^.  I.  R.  Co.  V.  ZoeJ,  118  id.  203  \  K.  <&  S.  R.  Co.  v. 
Horan,  131  id.  288 ;  James  v.  C%  of  Kansas,  83  Mo.  567 ; 
Pratt  V.  i).  Jf.  N.  W.  R.  Co.,  72  la.  249 ;  Powera  v.  City  of 
Council  Bluffs,  45  id.  652 ;  K.  P.  R.  Co.  v.  MiTdrrumi,  17 
Kan.  224 ;  FranJde  v.  Jackson,  30  Fed.  Kep.  398 ;  Lyies  v. 
r.  cfe  N.  0.  R.  Co.,  73  Tex.  95 ;  //.  cfe  T.  C.  R.  Co.  v.  Chaf 
-fin,  60  id.  554;  Acker  v.  Acker,  81  N.  Y.  143,  148 ;  Johnson 
V.  A.  cfe  -&  -ff.  Co.,  54  id.  416,  424 ;  Waltermire  v.  Tr<?«f(w^, 
14  id.  16,  20 ;  Raicls  v.  A.  Z.  Ins.  Co.,  36  Barb.  357,  361.) 
The  plaintifiE  is  precluded  by  his  laches  and  acquiescence  from 
seeking  relief  in  a  court  of  equity.  {Smith  v.  Clay,  2  Ambl. 
645;  Calhoun  v.  Millard,  121  N.  Y.  69  ;  Zyon  v.  Park,  111 
id.  350 ;  IF.  U.  T.  Co.  v.  Judkins,  75  Ala.  428 ;  Bigelow  v. 
City  of  Los  Angeh^,  85  Cal.  614 ;  P.  cfe  ^.  R.  Co.  v.  Ja^h- 
son,  21  Fla.  146 ;  Griffin  v.  A.  cfe  K.  R.  Co.,  70  Ga.  164 ;  M. 
R  Co.  V.  Smith,  113  Ind.  233,  236;  City  of  Logansport  v. 
Uhl,  99  id.  531 ,  B.  dk  0.  R.  Co\  v.  Strauss,  37  Md.  237 ; 
Spencer  v.  F.  T.  Co.,  70  id.  136 ;  D.  M.  O.  cfe  Go.  v.  Jf.  P. 
R.  Co.,  37  Fed.  Rep.  830 ;  Bassett  v.  a^.  M.  Co.,  47  K  H, 
426  \  M.i&E.  R.  Co.  v.  Prudden,  20  N.  J.  Eq.  530 ;  Erie 
R.  Co.  V.  D.,  L.  cfe  TF.  i?.  Co.,  21  id.  283 ;  Pickert  v.  P.  P. 
P.  Co.,  25  id.  316 ;  Traphagen  x.  Mayor,  etc.,  29  id.  206 ; 
Meredith  v.  Sayre,  32  id.  557 ;  Goodin  v.  CI  cfe  TT.  (7.  Co.,  18 
Ohio  St.  169, 179 ;  P.  Co.  v.  P/a«,  25  N.  E.  Rep.  1028 ;  Petr 
tibone  V.  L.  C  <&  M.  R.  Co,,  14  Wis.  443 ;  Wood  v.  C.  C.  R. 
Co.,  33  Beav.  290 ;  Greenhalgh  v.  M.  cfe  i?.  P.  Cb.,  3  M.  & 
C.  784;  Peck  v.  GoodberleU,  109  N.  Y.  189;  M.  A.  Church 
V.  6>.  S.  Church,  73  id.  95 ;  Wis7ier  v.  Oeumpaugh,  71  id.  113; 


1891.]  Galway  v.  M.  E.  R  Co.  et  al.  1^7 

Statement  of  case. 


/.,  J?.  c£  M.  J?.  Co.  V.  AUen^  113  Ind.  581;  Bra/vard  v.  6% 
H.dkLR.  Co.,  115  id,  1 ;  Sherlock  v.  Z.,  iT.  ^.  <J&  C.  R. 
Co.,  Id.  222 ;  Z.,  iV.  ^.  <fe  (7  ^.  6k  v.  Sdtweddle,  106  id. 
257 ;  Z.,  iT.  ^.  tfe  C.  B.  Co.  v.  ^6J<7A,  119  id.  124 ;  St.  Jvlien 
V.  M.  Z.  c6  T.  R.  Co.,  35  La.  Ann.  924 ;  Lav>rence  v.  M.  L. 
i&  T.  R.  Co.,  39  id.  427 ;  Provolt  v.  C,  R.  I.  &  P.  R.  Co., 
57  Mo.  256 ;  Baker  v.  C,  R.  L  <&  P.  R.  Co.,  Id.  265  ; 
Kanaga  v.  S.  Z,  Z.  cfe  TF.  ^.  Cb.,  76  Mo.  207 ;  Oray  v.  S. 
L.  &  R  R.  Co.,  81  id.  126 ;  Pryzhylowicz  v.  JhT.  R.  R. 
Co.,  17  Fed.  Eep.  492 ,  O.  db  N.  W.  R.  Co.  v.  Redick,  16 
Neb.  313  ;  Verdier  v.  P.  R.  R.  Co.,  15  S.  0. 476  ;  Tmnpkins 
V.  A.  cfe  ^.  i?.  Cb.,  21  id.  421.)  The  court  having  found  that 
the  rental  value  of  plaintiffs  lots  has  not  been  damaged  by  the 
railway,  the  injunction  could  only  have  been  granted  as  a 
means  of  compelling  payment  of  permanent  damages  sustained 
when  the  road  was  built  in  June,  1878.  {McUenry  Y.Jemett, 
90  N.  Y.  58 ;  Health  Dept.  v.  Purdon,  99  id.  237 ;  Moors  v. 
Railroad  Co.,  108  id.  98 ;  Cooke  v.  FlalJmsh  Water  Works, 
27  Hun,  72 ;  Wergil  v.  WaUh,  45  Mo.  560 ;  Indianapolis, 
etc.,  Co.  V.  Indianapolis,  29  Ind.  462 ;  Cross  v.  Morristown,  3 
id.  805  ;  Laney  v.  Jasper,  39  111.  46 ;  Blanchard  v.  Doering, 
23  Wis.  200  ;  Owen  v.  Field,  12  Allen,  457 ;  Pott  v.  S^rvith, 
L.  R.  [6  Eq.]  311 ;  People  v.  Canal  Board,  55  N.  Y.  397.) 
The  finding  of  the  trial  court  that  the  value  of  plaintiffs  ease- 
ments is  $20,000  is  contrary  to  law  and  wholly  unsupported  by 
evidence.  (Code  Civ.  Pro.  §  993 ;  Bedlaw  v.  F.  D.  D.  Co., 
112  K.  Y.  263,  269  ;  Todd  v.  Nelson,  109  id.  316,  322  ;  Ryan 
V.  M.  R.  Co.,  121  id.  126,  133 ;  Dwigkt  v.  O.  Z.  Z  Co.,  103 
id.  341,  359 ;  Taylor  v.  City  of  Tonkers,  108  id.  571,  577 ; 
Kaveny  v.  City  of  Trmf,  105  id.  202,  208 ;  Wild^  v.  H.  R. 
R.  R.  Co.,  24  id.  430 ;  Deyo  v.  iV^.  Y.  C  R.  R.  Co.,  34  id. 
9 ;  Bavlec  v.  N.  Y.  <&  H.  R.  Co.,  59  K  Y.  356,  366 ;  Hyatt 
V.  Johnson,  91  Penn.  St.  200 ;  Z  Co.  v.  Munson,  14  Wall. 
442  ;  Newman  v.  M.  E.  R.  Co.,  118  N.  Y.  618, 625  ;  Kenkele 
V.  M.  E.  R.  Co.,  55  Hun,  398 ;  In  re  Public  Parks,  53  id. 
304;  In  re  B.  E.  R.  Co.,  28  N.  Y.  S.  R.  627 ;  Ulim  v.  N. 
Y.  a,  etc.,  R.  Co.,  101  N.  Y.  98,  118  ;  Stm^y  v.  N.  Y.  E  R. 
SicKELs  —Vol.  LXXXIII.        18 
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Co.,  90  id.  122,  148,  171,  179  ;  TaUmmi  v.  M.  E.  R.  Co.,  121 
id.  119,  125 ;  Ahendroth  v.  M.  B.  Co.,  122  id.  1, 17 ;  If.  T. 
K  B.  Co.  Y.  K  N.  Bank,  135  U.  S.  432,  440  ;  Taylor  y.  If. 
K  B.  Co.,  18  J.  &  S.  322,  328 ;  S.  A.  B.  Co.  v.  M.  K  R. 
Co.,  66  Hun,  182, 186  ;  Hendermm  v.  If'.  Y.  C  B.  B.  Cfc.,78 
N.  Y.  423,  430,  438 ;  Smith  v.  City  of  Bochester,  92  id.  477, 
478 ;  Glover  y.  M.  B.  Co.,  19  J.  &  S.  1 ;  Methodist  Society 
V.  B.  E.  B.  Co.,  46  Hun,  530 ;  Vick  v.  City  of  Bochester,  Id. 
607 ;  Pom.  Eq.  Juris.  §  109 ;  Worrall  v.  Mann,  38  N.  Y. 
137,  142 ;  M.  A.  B.  Church  v.  O.  S.  B.  Church,  73  id.  82, 
95 ;  Murtha  v.  Curley,  90  id.  372,  378 ;  Pond  v.  M.  E.  B. 
Co.,  112  id.  182,  189,  190  ;  Ilelck  v.  Beinheimer,  105  id.  470 ; 
Jackson  v.  Van  Slyke,  52  id.  645  ;  H.  Lis.  Go.  v.  W.  T.  Co., 
51  id.  93  ;  Wa/ngler  v.  Swift,  90  id.  38,  45.)  To  entitle  the 
plaintiff  to  the  aid  of  a  court  of  equity  it  is  essential,  not  onlj 
that  he  should  have  an  existing  right  of  property,  but  also  that 
he  should  have  an  equity  entitling  him  to  the  relief  sought. 
The  equity  may  fall  witliin  the  bar  of  the  statute,  although 
the  right  of  property  may  be  unimpaired  in  the  eye  of  the  law. 
{Power's  Appeal,  125  Penn.  St.  175 ;  Wood  v.  Sutcliffe,  2 
Sim.  [K  8.]  163  ;  Acker  v.  Acker,  81  N.  Y.  143,  148 ;  John- 
son V.  A.  <&  S.  B.  Co.,  54  id.  416,  424 ;  Waltermire  v.  West- 
aver,  14  id.  16,  20 ;  Wright  v.  S.  B.  i&  N.  Y.  B.  Co.,  49  Hun, 
445.)  If  the  laches  and  acquiescence  of  these  plaintiffs  and  their 
predecessors  in  title  were  not  sufficient  to  deprive  them  of  all 
equitable  relief,  they  were,  in  any  event,  sufficient  to  deprive 
them  of  any  right  to  an  injunction,  and  to  limit  the  relief 
which  should  have  been  granted  to  a  judgment  for  the  dam- 
ages to  the  inheritance.  (1  Pom.  Eq.  Juris.  246,  §  237 ;  Hatch 
V.  Cobh,  4  Johnp.  Ch.  559  ;  KempshaU  v.  Stone,  5  id.  194 ; 
Morss  V.  Elviendorff,  11  Paige,  277 ;  Smith  v.  KeLley,  56 
Me.  64 ;  McQueen  v.  Chouteau,  20  Mo.  222 ;  Doan  v.  Ma/mey, 
33  111.  227 ;  Oupton  v.  Guptmi,  47  Mo.  37 ;  Milkman  v. 
Ordway,  106  Mass.  232,  253 ;  Sternberger  v.  McGovem,  56 
N.  Y.  12,  20 ;  Chartier  v.  Marshall,  56  K  H.  478 ;  Atty.- 
Gen.  v.  D.  B.  B.  Co.,  105  Mass.  1 ;  Peabody  v.  Tarbell,  2 
Cush.  226 ;  Andrews  v.  Brown,  3  id.  130 ;  Plngree  v.  Coffin, 
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12  Gray,  288,  305 ;  Woo€l€0€lk  v.  Bennett^  1  Cow.  711 ;  Phil- 
lips V.  ThompsoTij  1  Johns.  Ch.  131 ;  Pa/rkhwrst  v.  Van  Corir 
land,  Id.  273 ;  Woodward  y.  Marrisy  2  Barb.  439;  Berry  v. 
Van  Winkle^  1  Green  Ch.  267 ;  Copper  v.  Wellsy  Saxton,  10 ; 
JieeB  V.  JSmdtlu  1  Ohio,  124 ;  Giihs  v.  CkampioTiy  3  id.  335 ; 
t7me9  V.  Skadcdfard,  2  Kbh.  410;  .FisAer  y.  jEiry,  Id  484 ; 
Hankin  v.  Maoswell,  2  A.  K.  Marsh.  488  ;  Hopkins  v.  G^i^ 
maw,  22  Wis.  476 ;  Tenney  v.  State  Bank,  20  id.  152;  HaU 
V.  Ddaplaine,  5  id.  206 ;  QMeara  v.  iT.  -4.  Jf.  ft?.,  2  Nev. 
112 ;  Carroll  v.  TTiZ^tm,  22  Ark.  32 ;  Harrison  v.  Den^amus^ 
33  Ala.  463 ;  Foley  v.  CVcwr,  37  MA  51 ;  St&venson  v.  Bnoston^ 
87  Barb.  13 ;  Hamilton  v.  HamiUon,  59  Mo.  232 ;  Denton 
V.  StewaH,  1  Cox,  258 ;  (7.  6'e>.  v.  Ci?r&?^^,  2  D.  &  S.  355 ; 
Sayers  v.  CoUyer,  L.  K.  [28  Ch.  Div.]  103 ;  Pennington  y. 
^.  Z?.  C  Co,,  46  L.  J.  Ch.  773 ;  Senior  v.  PoAJOson,  L.  R 
[3  Eq.]  330.) 

John  jE  BurriU  and  George  Zahriskie  for  respondent 
Nominal  damages,  whicli  the  defendants  conceded  by  their 
requests  to  find,  entitled  plaintiif  to  an  injunction  on  the  prin- 
ciple that  actual  damages  are  not  necessary  to  be  shown  when 
the  wrongful  act  might  furnish  the  foundation  of  a  claim  or 
right  adverse  to  the  owner  of  the  dominant  premises.  (God- 
dard  on  Easements,  355,  357,  363,  445 ;  Henderson  v.  N.  Y. 
C.  R.  JR.  Co.,  78  K  Y.  428 ;  Shepa/rd  v.  M.  R.  Co.,  117  id. 
443,  449 ;  Husmer  v.  B.  R.  Co,,  114  id.  433 ;  Ahendroth 
Case,  122  id.  1 ;  Tollman  Case,  121  id.  123 ;  Meyer  v.  Phil- 
Upsy  97  id.  485 ;  Ga/rwood  v.  N.  Y.  Co.,  83  id.  404 ;  Sndth 
V.  aty  of  Rochester,  38  Hun,  612  ;  104  N.  Y.  674  ;  Coming 
Case,  39  Barb.  312,  326 ;  40  N.  Y.  191 ;  Wehh  v.  Portland 
Co.,  3  Sum.  187.)  The  award  of  $20,000  as  the  value  of  the 
easements  of  light,  air  and  access  appurtenant  to  plaintiff's 
premises,  which  were  taken  and  appropriated  by  the  defend- 
ants in  the  construction  and  operation  of  their  railroad,  wa£ 
reasonable  and  fully  sustained  by  evidence.  {Henderson  Case, 
78  N.  Y.  423, 429, 430 ;  17  Hun^  344,  352 ;  jV:  Y.  E.  Bank  Case, 
21  J.  &  S.  513 ;  108  N.  Y.  660  ;  Carter^s  Case,  25  J.  &  S.  279, 
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281 ;  Eno's  Case,  24  id.  313, 318 ;  Lawrence  Case,  35  N.  T.  S.  R 
39  ;  People  v.  French,  123  N.  Y.  637 ;  Code  Civ.  Pro.  §  1337; 
Leonard  v.  TiUotaon,  97  N.  Y.  1 ;  7h  re  Boss,  87  id.  514 ; 
VermUyea  v.  Palmer,  52  id.  471, 473 ;  Flack  v.  Grreen  Island, 
122  id.  117  ;  Quvncy  v.  WhUe,  63  id.  375.)  The  Statute  of 
Limitations  is  no  defense.  {JIaight  v.  Price,  21  N.  Y.  241 ; 
Campbell  v.  8eama/n,  63  id.  568 ;  Broiestedt  v.  South  Co.,  56 
id.  220 ;  TaUman  Case,  121  id.  123.)  Acquiescence  is  no 
defense.  (A  A.  B  R.  Co.  v.  O.  E\  A\  B.  Co.,  3  Abb.  [N.  C] 
372  ;  Ode  v.  M.  B.  Co.,  56  Hun,  199;  McMurray  y.  McMur- 
ray,  66  K  Y.  176 ;  TaUman  Case,  121  id.  123;  Chapman  v. 
r;/y  <?/•  Rochester,  110  id.  273 ;  //ai^A^  v.  Price,  21  id.  241 ; 
Onasby  v.  Cb.,  56  id.  623 ;  Powers  v.  M.  Co.,  120  id.  178 ; 
Menendez  v.  JJbft,  128  IT.  S.  R.  523 ;  Knox  v.  Jf.  Cb.,  68 
Hun,  517 ;  JeweU  v.  MiUer,  10  N.  Y.  402 ;  CampheU  v. 
xS^z/man,  63  id.  568 ;  N.  T.  B.  Co.  v.  Bothery,  107  id.  313 ; 
Calkins  v.  Bloomfield  Co.,  1  T.  &  C.  541 ;  Christiansen  v. 
Linford,  3  Robt  215;  /SW?/j  v.  Williams,  16  Hun,  468; 
Broustedt  v.  aSI  Cb.,  55  N.  Y.  220.)  The  exceptions  taken  by 
the  defendants  to  the  questions  put  to  Christian  are  not  well 
taken.  {Crawford  v.  M.  E.  B.  Co.,  120  N.  Y.  625 ;  Ward  v. 
Kilpatrick,  85  id.  413,  417.)  An  exception  to  evidence  on 
the  sole  ground  of  "  immateriality  "  will  not  be  sustained  by 
reversing  a  judgment  unless  it  appear  aflSrmatively  that  the 
defeated  party  was  prejudiced  by  such  testimony  and  that  it 
influenced  the  decision  of  the  court  or  the  verdict  of  the  jury. 
{McGean  v.  M.  B.  Co.,  117  N.  Y.  225.)  The  question  was 
not  immaterial.  The  witness  was  describing  the  structure  and 
station  which  extended  from  Fifty-seventh  to  Fifty-ninth 
street,  and  which  extended  in  front  of  plaintiflPs  premises.  It 
was  competent  and  proper  to  describe  it  as  a  whole  and  its  use, 
in  order  that  the  court  might  determine  the  extent  of  the 
injury  to  plaintiflfs  premises.  {Bose  v.  Grover,  5  M.  &  G. 
613  ;  Lyon  v.  Fishmonger  Co.,  10  Ch.  App.  679 ;  Van  Bruni 
V.  Aheam,  13  Hun,  388 ;  Crooks  v.  Anderson,  23  id.  266 ; 
Callanan  v.  GUman,  107  N.  Y.  360.)  The  two  questions 
put  to  O'Reilly  were  proper.     {McGean  v.  Bailway  Co.j  117 
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N.  Y.  225;  Bom  v.  M.  Ji.  Co.,  36  J.  &  S.  412;  KuK  v.  M. 
E.  R.  Co.,  9  N.  Y.  Supp.  710.) 

RuoEK,  Ch.  J.  This  is  one  of  the  usual  actions  in  equity  to 
restrain  the  defendants  from  further  maintaining  and  oper- 
ating an  elevated  street  railroad  on  Sixtli  avenue  in  the  city  of  | 
Kew  York  adjacent  to  plaintiffs  property,  thereby  unlawfully 
interfering  with  it. 

This  property  consisted  of  five  vacant  lots,  extending  about  -. 
one  hundred  and  twenty-five  feet  along  the  easterly  side  of 
the  avenue,  between  Fif tynseventh  and  Fifty-eighth  streets, 
and  was  acquired  by  the  plaintiff  by  purchase  in  and  previous 
to  1871.  The  defendant,  the  Metropolitan  Elevated  Railway 
Company,  commenced  and  completed  the  structure  of  its 
railroad  between  the  months  of  January  and  July,  1878,  and 
from  the  time  of  its  completion  to  the  commencement  of  this 
action,  in  1889,  it  has,  either  by  itself  or  through  its  lessee, 
The  Manhattan  Railway  Company,  continued  to  maintain  and 
operate  an  elevated  steam  railroad  in  front  of  and  adjoining 
the  plaintiff's  premises  in  Sixth  avenue.  No  proceedings 
were  taken  by  the  railroad  to  acquire  the  easements  of 
the  abutting  owners  in  the  avenue,  or  their  consent  to  itaj 
construction  previous  to  the  commencement  of  this  action. 

The  plaintiff  complained  that  by  reason  of  the  operation  of 
such  railroad,  in  impairing  the  easements  of  light,  air  and 
access  to  his  premises,  he  had  been  damaged,  and  demanded 
judgment  for  such  damages,  as  well  as  a  perpetual  injunction 
against  the  defendants  from  further  operating  and  maintaining 
their  railroad  in  front  of  his  premises.     A  trial  was  had  at 
Special   Term  and   the  court  declined  to  award  pecuniary 
damages  to  the  plaintiff,  but  rendered  judgment  granting  the 
reUef  by  injunction,  unless  the  defendant  should  pay  to  the 
plaintiff,  within  a  limited  time,  the  sum  of  twenty  thousand  dol* 
lars  as  the  depreciation  of  the  value  of  the  premises  caused  by  ; 
the  railroad,  and  upon  such  payment  being  made  required  | 
the  plaintifE  to  execute  to  the  defendant  a  conveyance  of  ) 
the  easements.    The  depreciation  in  the  value  of  plaintiff's  — 
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property  by  reason  of  the  erection  and   maintenance  of  the 
railroad  was  found  by  the  trial  court  to  be  twenty  thousand 

•  dollars,  and  the  evidence  supported  that  finding.  It  was  also, 
found  that  the  plaintiff  saw  the  railroad  in  the  course  of  con- 
struction in  front  of  his  premises,  and,  from  time  to  time,  saw' 
what  defendants  were  doing  in  respect  thereto,  and  occasion- 
ally, as  a  passenger,  rode  upon  it.  He  subscribed  money  to 
pay  for  counsel  to  prevent  the  erection  of  the  road,  but  made 

"^  no  protest  otherwise,  and  instituted  no  legal  proceedings  to 
enjoin  its  construction  or  operation  prior  to  the  commence- 
ment of  this  action.  It  was  also  found  that  after  the  eomrt 
mencement  of  this  action,  but  before  the  trial,  the  defendants 
instituted  proceedings  for  the  condemnation  of  that  part  oi 
the  easements  referred  to  which  had  been  taken  for  the  use  of 
such  railroad,  and  that  such  proceedings  were  pending  unde- 
termined at  the  time  of  the  trial. 

The  defendants  requested  the  trial  court  to  find  the  follow- 
ing propositions  of  law:  First.  "That  this  action  is  barred  by\\ 
the  Statute  of  Limitations;"   and  Second.  "That  plaintiff's 

^  alleged  right  of  action  is  barred  by  his  acquiescence  in  said 
railroad  and  its  operation,  and  his  use  thereof  as  a  passenger," 
and  that  he  is  estopped  from  maintaining  the  action.  The 
court  refused  to  find  as  requested,  and  it  is  conceded  by  the 
defendants  that  the  exceptions  to  such  refusal  raise  the  only 
questions  to  be  considered  on  this  appeal. 

It  is  claimed  that  the  ten  years  Statute  of  Limitations  com- 
menced to  run  against  an  equity  action  from  the  time  the 
plaintiff  was  first  entitled  to  commence  such  action,  and  that 
period  having  elapsed,  that  the  plaintiff  was  barred  from  main- 
taining such  action  by  section  388  of  the  Code  of  Civil  Pro- 
cedure. This  section  is  the  general  statute  adopted  in  the 
Code  as  a  precautionary  measure,  to  cover  cases  inadvertently 
omitted  or  otherwise  unprovided  for. 

The  general  right  of  an  abutting  owner  on  a  public  street 
to  recover  damages  for  an  unlawful  invasion  of  his  easements 
by  the  erection  and  maintenance  of  an  elevated  railroad  in  the 
street  adjoining  his  premises  is  not  contested  by  the  defend- 
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ants.  Kor  is  the  liability  of  the  defendants  to  make  compen- 
sation to  the  plaintiff  for  the  injury  inflicted  upon  his  property 
by  the  construction  and  operation  of  their  railroad  disputed,  I 
or  his  right  to  maintain  successive  actions  at  law  to  recover 
damages  for  the  injury  to  his  easement ;  but  it  is  claimed  that 
he  has  lost  the  right  to  proceed  in  equity,  not  only  by  reason 
of  the  Statute  of  Limitations,  but  also  by  virtue  of  an  equitable 
estoppel  arising  out  of  the  alleged  acquiescence  in  the  admitted 
trespasses. 

The  case,  therefore,  involves  the  question  how  far,  if  at  all, 
the  owner  has  forfeited  his  rights  in  his  property  by  reason  of 
his  alleged  laches  and  inaction  during  the  period  of  eleven 
years  intervening  between  the  construction  of  the  road  and 
the  commencement  of  the  action. 

We  think  it  would  be  impossible  to  sustain  this  appeal 
without  unsettling  the  established  law  of  the  state.  It  is,  in 
effect,  an  effort  to  exempt  actions  in  equity  from  the  operation! 
of  the  well-settled  principle  that  trespassers  upon  real  property 
effected  by  an  ucnlawf ul  structure  or  nuisance,  are  continuous 
in  their  nature  and  give  successive  causes  of  action  from  time 
to  time,  as  the  injuries  are  perpetrated.  The  questions  raised 
are  answered  by  elementary  principles  established  in  this  state 
by  numerous  reported  cases.  They  are  found  in  the  two 
propositions  that  continuous  injuries  to  real  estate  caused  by 
the  maintenance  of  a  nuisance  or  other  unlawful  structure 
create  separate  causes  of  action  barred  only  by  the  running  of 
the  statute  against  the  successive  trespasses,  and  the  further 
principle  that  no  lapse  of  time  or  inaction  merely  on  the  part 
of  the  plaintiff  during  the  erection  and  maintenance  of  such 
structure,  unless  it  has  continued  for  the  length  of  time  neces- 
sary to  effect  a  change  of  title  in  the  property  claimed  to  have 
been  injured,  is  sufficient  to  defeat  the  right  of  the  owner  to 
damages. 

It  may  be  that  there  is  no  case  where  the  precise  question  as 
to  the  application  of  section  888  to  such  causes  of  action  has 
been  directly  decided  in  this  state,  but  the  rule  follows  as  a 
Ic^cal  conclusion  from  the  cases,  and  it  affords  a  strong  argu- 
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it  againet  the  appellants'  theory  tliat,  in  the  ntunerons  cases 
hiB  Btate  in  which  the  question  has  been  involved,  the  point 

never  before  been  taken  by  coaofiel  for  the  trespasser  in 

case  in  this  court 

t  is  not  claimed  here  that  the  plaintiff  has  ceased  to  be  the 
ler  of  the  easements  impaired,  or  that  any  otlier  party  has 
aired  title  thereto,  but  it  is  argued  that  he  has  lost  the  right 
imploy  tiie  equitable  power  of  tlie  courts  by  reason  of  his 
;lect  to  demand  it  within  ten  years  from  the  time  when  a 
se  of  action  acemed.  Thus,  although  the  wrongful  acta 
y  be  continaed  and  the  owner  subjected  to  irreparable 
iry,  and  his  legal  remedy  may  be  either  inadequate  or 
uire  that  it  sliould  be  sought  through  repeated  and  numer- 

actions  at  law,  it  is  contended  that  tlie  jurisdiction  of  an 
lity  court  shall  be  arrested  at  the  very  time  when,  in  the 
Brest  of  the  public,  the  exercise  of  its  power  becomes  tlie 
8t  apparent  and  necessary.  This  claim,  we  think,  is  alto- 
her  untenable.     The  right  of  abutting  owners  to  damages  I 

an  invasion  of  their  rights  in  tlie  public  streets  is  predi- 1 
ed  upon  the  constitutional  guarantees  that  no  person  shall/ 
deprived  of  life,  liberty  or  property  without  due  process  on 
',  or  have  liis  property  taken  for  public  use  without  just 
[ipensation,  and  it  necessarily  follows  that  so  long  as  such 
son  continues  to  be  the  owner  of  property  and  liable  to  be 
ared  in  respect  tliereto  by  the  unlawful  acts  of  otliere,  he  is 
itled  to  invoke  the  protection  of  the  fundamental  law,  with- 
■  regard  to  the  lapse  of  time  that  may  occur  before  the  com- 
ncement  of  legal  proceedings,  provided  the  remedy  isV 
imed  within  the  statutory  period  of  limitation  applicable  to  \ 

legal  right,  or  before  adverse  possession  has  barred  his  title  ' 
the  property  injured.     ( UHne  v.  iT",  Y,  C.  &  H.  E.  R.  B. 
.,  101  N.  T.  98 ;  Arnold  v.  //.  Ji.  R.  E.  Co.,  55  id.  661 ; 
Irick  V.  Swinburne,  105  id.  503;  Tollman  v.  M.  K  R.  R. 
,  121  id.  123.) 

The  cause  of  action,  both  at  law  and  equity,  in  such  cases 
les  out  of  the  trespasses  committed,  and  is  based  on  the  owq- 
bip  of  the  property  upon  which  the  injuries  are  inflicted. 
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and  it  is  obviouB  that  bo  cause  of  action  can  be  barred  while 
there  is  an  outstanding  legal  cause  of  action  for  which  the 
partj  has  a  legal  remedy.  The  existence  of  a  legal  cause  of 
action  is  not  only  a  prerequisite  to  the  maintenance  of  the 
equitable  action,  but  is  also  the  foundation  of  the  jurisdictionj 
which  equity  courts  possess  in  respect  to  the  subject-matter. 

The  questions  presented  have  been  so  frequently  considered 
and  decided  in  this  court  in  analogous  cases  adversely  to  the 
contention  of  tlie  appellants,  that  they  should  no  longer  be  the 
subject  of  controversy  or  debate.  The  learning  and  ability, 
however,  with  which  the  counsel  for  the  appellants  have 
pressed  their  case  before  us,  have  induced  us  to  treat  the  ques- 
tions ai^ed  at  greater  length  than  would  otherwise  have  been, 
thought  necessary  or  proper,  and  we,  therefore,  indicate  briefly 
the  general  theory  upon  which  this  court  has  proceeded  in  the 
determination  of  like  questions. 

That  theory  is  concisely  expressed  by  Judge  Earl  in  the 
case  of  Tollman  {supra).  It  was  there  said  that  "  When  the 
defendant  began  to  construct  its  railway  in  front  of  the  plain- 
tiflPs  lots,  he  could  have  commenced  an  action  in  equity  against 
it  and  restrained  it  until  it  had  made  compensation  to  him  for 
the  rights  and  easements  which  it  took  from  liim,  or  until  it 
had  acquired  them  by  condemnation  proceedings.  In  that 
way  he  would,  at  least  in  the  theory  of  the  law,  have  been 
indemnified  for  all  the  damage  he  would  suffer  by  reason  of 
the  construction  of  the  railway.  Instead  of  taking  his  remedy 
by  an  equitable  action  at  that  time,  he  could  have  taken  it  at 
any  time  afterwards,  during  liis  ownership  of  the  lots,  with  the 
same  result.  He  was  not,  however,  confined  to  his  remedy  by 
such  an  action.  He  could  suffer  the  railway  to  be  constructed 
and  then  bring  successive  actions  to  recover  damages  to  his 
lots  caused  by  the  construction,  maintenance  and  operation  of 
the  railway." 

In  the  A^mold  case  it  was  held  that  an  easement  to  carry 
water  in  a  trunk  over  the  land  of  another  "  was  such  an  inter- 
est in  land  as  could  not  be  modified  or  discharged  save  by  con- 
veyance in  writing  or  by  operation  of  law ;  that  it  was  prop- 
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erty  within  the  meaning  of  article  1,  section  6  of  the  Consti- 
tution, and,  therefore,  could  not,  nor  could  any  portion  of  it 
be  taken  for  public  use  without  compensation,"  and  "  that  this 
right  of  enjoying  such  easement  was  a  continuous  one,  and 
the  unlawful  preventing  its  exercise  a  continuous  injury,  and 
that,  therefore,  the  Statute  of  Limitations  did  not  bar  plain- 
tiffs claim  for  the  injuries  sustained." 

It  is  now  the  settled  law  of  this  state  that  no  action  at  law 
can  be  maintained  by  an  owner  to  recover  prospective  damages 
for  injuries  inflicted  upon  real  property,  and  it  is   equally 
certain,  we  tliink,  that  an  equity  action  for  that  purpose  alone 
cannot  be  sustained.     ( Uline  v.  N.  Y,  C.  dfe  II,  H.  H.  H.  Co,^ 
supra  /  Pond  v.  Mc.  ElevaUd  H.  Co.y  112  N.  Y.  187.) 
I     Inasmuch  as  the  equitable  remedy  depends,  among  other 
I  things,  upon  the  existence  of  a  legal  cause  of  action,  it  follows 
I  that  those  facts  which  will  bar  the  legal  action  will  also  aflEord  . 
1  an  answer  to  the  equitable  remedy,  and  that  so  long  as  a  legal 
remedy  exists  an  equity  court  is  open  to  aid  in  the  enforce- 
ment of  the  legal  claim. 

When  the  trespass  is  of  such  a  character  that  it  may  be  dis- 
continued at  the  option  of  the  wrong-doer,  or,  if  continued,  is 
susceptible  of  having  legal  sanction  obtained  for  its  continu- 
ance, it  seems  offensive  to  our  sense  of  right  that  a  wrong-doer 
should  be  permitted  to  allege  that  his  intention  to  repeat  and 
continue  his  own  unlawful  conduct  should  deprive  the  owner 
of  any  of  the  remedies  which  the  law  has  provided  for  his 
protection.  If  it  were  otherwise  the  wrong-doer  would  be  per- 
mitted to  show  the  aggravated  character  of  his  own  conduct  as 
a  defense  to  the  action  of  the  legal  owner  and  thus  violate  the 
rule  of  law,  as  well  as  the  plainest  principles  of  equity. 

Upon  settled  principles  a  court  of  equity  had  unquestioned 
jurisdiction  by  reason  of  the  continuance  of  the  legal  right 
and  the  inadequacy  of  the  legal  remedy  to  render  the  judg- 
ment pronounced  in  this  case  by  the  trial  court.  {Henderson 
V.  iVT.  Y.  C.  li.  R.  Co.,  78  N.  Y.  423 ;  TaUman  Case,  supra.) 

Tliat  successive  causes  of  action  havo  accrued  to  the  owner 
,for  each  day's  maintenance  and  operation  of   the  railroad 


1891.]  Galwat  v.  M.  E.  E.  Co.  et  aL  147 

Opinion  of  the  Court,  per  Rugeb,  Ch.  J. 

stnicture  adjoining  his  premises  is  undispntable,  and  that  he  is 
entitled  to  recover  some  damage  for  each  trespass,  e\en  though 
it  be  nominal  only,  is  equally  undeniable.  {Colrich  v.  Swifir 
Jmrne^  supra.) 

The  plaintiff  may  delay  his  action  and  join  together  such 
causes  of  action  as  have  not  then  outlawed,  or  he  may  bring  an 
actain  daily  and  recover  such  damages  as  he  can  establish, 
{BcUdwvn  v.  Calkins?) 

In  the  case  of  unoccupied  lands  these  damages  may  be 
small,  but  by  delay  the  owner  may  lose  them  altogether,  and 
in  the  meanwhile  his  toleration  may  be  laying  the  foundation 
of  an  adverse  claim  to  the  property  itself,  and  thus  be  the 
cause  to  him  of  irreparable  injury.  While  it  is  indispensable  to 
the  protection  of  his  rights  that  he  should  B8&&rt  them  before 
his  right  is  barred,  in  such  case  it  may  not  be  to  his  interest  to 
do  so  as  often  or  as  promptly  as  when  his  damages  are  large 
and  inmiediate,  but  no  bar  from  laches  is  available  unless  the 
legal  action  is  barred. 

The  jurisdiction  of  equity  arises  by  reason  of  the  necessity  i 
of  repeated  actions  at  law  to  redress  the  owner's  grievance  and  i 
must,  from  the  nature  of  the  case,  continue  so  long  as  that  i 
necessity  exists. 

The  existence  of  either  of  the  grounds  of  equity  jurisdiction 
referred  to,  is  sufficient  to  maintain  an  action,  but  they,  in 
fact,  are  all  present  here  and  indicate  the  propriety  of  the 
judgment  appealed  from. 

It  was  said  by  Judge  Eakl  in  Campbell  v.  Seaman  (63  N. 
T.  582)  that  "  the  right  to  an  injunction,  in  a  proper  case,  in 
England  and  in  most  of  the  states,  is  just  as  fixed  and  certain 
as  the  right  to  any  other  provisional  remedy.  The  writ  can 
rightfully  be  demanded  to  prevent  irreparable  injury,  inter- 
minable litigation  and  a  nmltiplicity  of  suits,  and  its  refusal, 
in  a  proper  case,  would  be  error  to  be  corrected  by  a  proper 
tribunal." 

The  lapse,  therefore,  of  six  years  after  a  trespass  has  been 
committed  upon  real  estate,  bars  not  only  the  legal  but  also 
constitutes  a  practical  defense  to  an  equitable  action  founded 
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npon  the  necessity  of  nomerous  legal  actions  to  obtain  redress, 
because  the  right  to  snch  redress  has  as  to  such  wrongs  expired. 
But,  if  the  trespasses  are  continued  after  that  period,  new 
causes  of  action  arise,  unbarred  by  any  rule  of  law  or  equity, 
which  are  cognizable  not  only  at  law  but  also  in  equity. 
( Uli/ne  Case^  supra^ 

Section  388  of  the  Code  finds  its  true  interpretation  when 
applied  to  causes  of  action  founded  upon  equitable  rights  alone, 
or  cases  not  specified  in  the  general  Statutes  of  Limitation. 

It  being  conceded  as  to  legal  causes  of  action  for  trespass  and 
nuisance,  that  the  injuries  thereby  occasioned  are  continuous 
and  arise  from  time  to  time  as  fresh  trespasses  are  committed, 
it  is  difficult  to  see  why  the  same  principle  should  not  apply 
with  at  least  equal  force  and  propriety  to  equitable  actions. 
Indeed,  it  is  obvious  that  it  should  be  held  to  apply  with 
greater  reason  to  the  latter,  since  otherwise  the  equity  jurisdic- 
tion would  be  practically  subverted.  Wliile  the  appellants'  con- 
tentiop  would  permit  the  equity  jurisdiction  to  be  preserved 
for  ten  years,  it  precludes  its  exercise  forever  thereafter  and 
leaves  the  evils  of  incessant  litigation  to  harass  the  public  for 
practically  an  unlimited  period  of  time. 

It  would  seem,  therefore,  that  it  is  immaterial,  either  in 
I  equity  or  at  law,  whether  the  injuries  done  to  the  owner's  prop- 
lerty  were  originally  intended  by  the  wrong-doer  to  be  per- 
petual and  of  a  permanent  character,  or  were  of  a  temporary 
nature  only  and  occasional  in  their  operation.  The  law  makes 
no  distinction  in  the  character  of  the  injury,  but  prescribes  one 
uniform  principle  for  redress,  without  regard  to  the  nature  of 
the  remedy  pursued.  {Krehl-Y.  Bnrrdl^  L.  R.  (11  Ch.  Div.)  146 ; 
HendeTBorC B  Case^  supra;  Baldwin  v.  CalJcins^  10  Wend. 
170;  Williams  v.  N,  F.  Central  li.  li.  Co.,  16  K  Y.  111.) 

The  defendants'  chief  contention  is  that  the  relief  in  equity 
as  now  given  against  elevated  railroads  for  invasions  of  the 
rights  of  abutting  owners  in  streets,  is  practically  an  action  to 
recover  permanent  damages  for  such  injuries,  and  that,  there- 
fore, the  Statute  of  Limitations  should  commence  to  run  from 
the  time  when  any  cause  of  action  arose. 


p— 
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There  would  be  some  force  in  this  argument  were  that  the 
real  character  of  the  action,  or  if  the  equity  courts  had 
assumed  to  exercise  the  power  of  awarding  damages  on  that 
theory,  but  we  know  of  no  instance  in  which  they  have  done 
so  in  this  state.  The  action  here  is  neither  in  practice  nor 
theory  an  action  of  such  a  character  and  by  its  fundamental 
rules,  as  well  as  the  constitutional  requirement  that  compensa- 
tion for  such  property  shall  be  assessed  by  a  jury  or  commis- 
sion alone,  an  equity  court  is  incapacitated  from  entertaining  1/ 
actions  instituted  for  the  purpose  of  recovering  damages  alone. " 
{Bradley  v.  Bosley^  1  Barb.  Ch.  125 ;  Moras  v.  Ehnendorf^  11 
Paige,  277  ;  Art  1,  §  7,  Constitution.) 

A  court  of  law  is  the  exclusive  tribunal  for  the  determinap 
tion  of  such  actions.  We  have  been  referred  to  no  case  in  this 
state  where  an  equity  court  has  assumed  the  authority  to  render 
judgment  for  prospective  damages  against  a  wrong-doer,  and, 
we  think,  in  the  nature  of  the  jurisdiction  of  such  courts,  a 
suit  brought  for  such  a  purpose  alone  is  not  authorized.  To 
say,  therefore,  that  an  action  in  which  the  plaintiff  has  no  legal 
right  to  demand  permanent  damages,  and  the  court  owes  no 
legal  duty  to  award  them,  affords  the  owner  an  adequate 
remedy  for  such  damages,  is  to  pervert  the  plain  character  of 
the  action.  While  equity  courts  have  frequently  suspended 
the  remedy,  as  they  did  in  this  case,  by  injunction  upon  con- 
ditions, as  for  a  specified  time,  or  until  the  wrong-doer  has 
been  afforded  an  opportunity  to  condemn  the  property  invaded, 
or  has  satisfied  the  owner's  damages,  they  have  never,  to  our 
knowledge,  rendered  judgment  for  such  damages  or  authorized 
the  collection  thereof  by  the  owner.  The  privilege  of  secur- 
ing the  right  to  continue  the  trespasses  complained  of  has, 
when  authorized,  been  granted  as  an  act  of  grace  and  favor  to 
the  offending  party,  and  not  as  matter  of  right  to  the  injured 
owner.  As  was  said  in  the  Henderson  case :  "  Equitable  relief 
is  awarded,  not  as  the  defendant's  counsel  claims,  by  way  of 
menace  or  as  a  means  of  compelling  the  payment  of  money, 
but  that  the  defendant  may  desist  from  an  unauthorized  use 
of  the  plaintiff's  property  and  forbear  from  any  further  inter- 
ference  with  their  rights." 


150  Galway  v.  M.  E.  R.  Co.  et  al.  [Oa, 


Opinion  of  the  Court,  per  B 


Eqni^  conrte  can,  by  virtne  of  their  power  to  gnnt  epedb  1 
relief,  obviate  the  difficulty  attending  an  action  at  livii 
giving  permanent  damages  for  an  injury  to  real  property,bj 
providing  that  a  title  to  the  easements  required  bImII  bs  tat 
veyed  aa  a  condition  of  tlie  relief  granted.  The  court,  b 
the  authority  to  grant  a  perpetual  injunction,  does  not  impffi 
its  exercise  of  sneh  authority  by  permitting  the  offenda  to  | 
escape  its  effect  by  voluntarily  paying  the  owner  for  the  prof 
erty  injured.  It  is  thus  left  optional  with  the  trespasser  tn 
remedy  the  wrong  done  by  him,  or  to  suffer  the  judgment  oi 
the  court  to  stand. 

While  the  injury  inflicted  upon  the  wrong-door  by  n^ert 
to  comply  with  tlie  conditions  may  be  so  onerous,  in  vax^ 
cases,  as  to  inflict  great  loss  upon  him,  it,  nevertheless,  doesw 
more  than  place  in  liis  liands  the  means  of  escaping  fron 
the  disastrous  consequences  of  a  judgment  which  has  been 
rendered  imperative  by  his  own  wrongful  conduct.  A  partj 
who  voluntarily  prosecutes  a  public  enterprise  for  his  own 
benefit,  without  regard  to  tlie  legal  rights  of  individuals  vho 
may  be  damaged  by  its  operation,  mnst  always  run  a  great  rifl 
of  being  placed  in  a  dangerous  sitaation  through  his  unlawful 
conduct ;  but  this  is  the  result  of  his  own  volition  and  the 
injury  which  necessarily  follows  such  action  cannot  lawful); 
be  imposed  upon  the  parties  injured  without  disregarding  the 
constitutional  provisions  intended  for  tlieir  protection. 

It  furnishes  no  cause  of  complaint  to  the  wrong-doer,  that 
the  court  having  power  to  restrain  him  altogether  from  con- 
tinuing his  trespasses,  should  mitigate  the  severity  of  its  judg- 
ment by  authorizing  him  to  repeat  them  ujion  complying  with 
special  conditions  prescribed  by  the  judgment,  so  long  aa  it  is 
left  to  his  election  to  jierform  them  or  not, 

A  consideration  of  the  cases  generally  in  which  equity  courts 
have  exercised  the  power  of  giving  damages  as  an  incident  of 
the  equitable  relief  granted,  seems  to  be  unnessary  in  this  case, 
as  such  courts  in  this  state  have  not  in  this  class  of  actions,  so 
far  as  we  know,  assumed  to  exercise  that  power. 

The  oases  cited  by  the  appellants  to  sustain  the  authority  of 
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an  equity  court  to  award  pennanent  damages  to  real  property, 
were  those  of  foreign  jurisdictions  where  special  statutes  existed 
or  those  in  which  no  constitutional  provision  requiring  such 
damages  to  be  assessed  by  a  jury  or  commissioners  were  in 
force.  Here  such  a  requirement  exists  and  the  courts  decline 
to  assess  such  damages,  but  simply  say  to  the  corporations,  you 
may  escape  the  legal  consequences  of  your  conduct  by  comply- 
ing with  certain  conditions ;  as,  for  instance,  by  paying  the 
plaintiff  a  speciiied  sum  of  money.  This  sum  may  represent 
the  actual  depreciation  in  the  value  of  the  plaintiff's  property 
or  the  amount  of  damages  already  suffered,  or  any  other  arbi- 
trary  sum.  The  defendant,  who  has  an  option  to  pay  it  or 
not  at  his  own  will,  cannot  justly  complain  of  the  action  of 
the  court.  The  option  is  given  to  tlie  defendants  and  not  to  the 
plaintiff.  His  remedy  is  confined  to  his  injunction.  The 
injury  which  results  to  the  defendants,  in  case  the  option  is  \ 
not  accepted,  results  from  the  judgment  rendered  by  the  court 
and  not  from  their  neglect  to  make  payment.  The  expression, 
made  use  of  in  some  of  the  cases,  to  the  effect  that  "  the  only 
remedy  whereby  just  compensation  for  the  property  taken  can 
be  compelled,  is  an  action  to  restrain  the  continuous  trespasses  '' 
{Fond  V.  Met  El.  R.  Co.,  112  K  T.  186 ;  TaUman  Case, 
8upra\  means  simply  that  an  injured  party  can  by  that  means 
secure  the  enjoyment  of  his  property,  unless  the  wrong-doers 
by  making  compensation  in  some  form  for  the  injury  inflicted, 
acquire  the  lawful  right  to  continue  it  In  this  sense  only 
they  may  be,  not  incorrectly,  called  actions  to  compel  the  pay- 
ment of  damages. 

The  defendants  also  urge,  as  a  reason  why  the  Statute  of 
Limitations  should  bar  this  action,  that  otherwise  they  will  be 
embarrassed  in  their  efforts  to  secure  a  right  by  prescription. 
We  ascribe  but  little  weight  to  this  suggestion.  The  law  applies 
a  period  of  Umitation  to  actions  for  the  public  benefit  They 
are  termed  statutes  of  repose  and  are  founded  upon  the  maxim 
^^  Interest  res  pvhlicm  ut  sit  finis  litium.r  They  are  not 
intended  for  the  benefit  of  wrong-doers,  and  while  the  law 
tolerates  and  protects  title  acquired  by  prescription  when 


" 
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Equity  courts  can,  by  virtue  of  their  power  to  grant  specific 
relief,  obviate  the  difficulty  attending  an  action  at  law  in 
giving  permanent  damages  for  an  injury  to  real  property,  by 
providing  that  a  title  to  the  easements  required  shall  be  con- 
veyed as  a  condition  of  the  relief  granted.  The  court,  bBVing 
the  authority  to  grant  a  perpetual  injunction,  does  not  impair 
its  exercise  of  such  authority  by  permitting  the  oflEender  to 
escape  its  effect  by  voluntarily  paying  the  owner  for  the  prop- 
erty injured.  It  is  thus  left  optional  with  the  trespasser  to 
remedy  the  wrong  done  by  him,  or  to  suffer  the  judgment  of 
the  court  to  stand. 

While  the  injury  inflicted  upon  the  wrong-door  by  neglect 
to  comply  with  the  conditions  may  be  so  onerous,  in  many 
cases,  as  to  inflict  great  loss  upon  liim,  it,  nevertheless,  does  no 
more  than  place  in  his  hands  the  means  of  escaping  from 
the  disastrous  consequences  of  a  judgment  which  has  been 
rendered  imperative  by  his  own  wrongful  conduct.  A  party 
who  voluntarily  prosecutes  a  public  enterprise  for  his  owa 
benefit,  without  regard  to  the  legal  rights  of  individuals  who 
may  be  damaged  by  its  operation,  must  always  run  a  great  risk 
of  being  placed  in  a  dangerous  situation  through  his  unlawful 
conduct ;  but  this  is  the  result  of  his  own  volition  and  the 
injury  which  necessarily  follows  such  action  cannot  lawfully 
be  imposed  upon  the  parties  injured  without  disregarding  the 
constitutional  provisions  intended  for  their  protection. 

It  furnishes  no  cause  of  complaint  to  the  wrong-doer,  that 
the  court  having  power  to  restrain  him  altogether  from  con- 
tinuing his  trespasses,  should  mitigate  the  severity  of  its  judg- 
ment by  authorizing  him  to  repeat  them  upon  complying  with 
special  conditions  prescribed  by  the  judgment,  so  long  as  it  is 
left  to  his  election  to  perform  them  or  not. 

A  consideration  of  the  cases  generally  in  which  equity  courts 
have  exercised  the  power  of  giving  damages  as  an  incident  of 
the  equitable  relief  granted,  seems  to  be  unnessary  in  this  case, 
as  such  courts  in  this  state  have  not  in  this  class  of  actions^  so 
far  as  we  know,  assumed  to  exercise  that  power. 

The  oases  cited  by  the  appellants  to  sustain  the  authority  of 
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an  equity  court  to  award  permanent  damages  to  real  property, 
were  those  of  foreign  jurisdictions  where  special  statutes  existed 
or  those  in  which  no  constitutional  provision  requiring  such 
damages  to  be  assessed  by  a  jury  or  commissioners  were  in 
force.  Here  such  a  requirement  exists  and  the  courts  decline 
to  assess  such  damages,  but  simply  say  to  the  corporations,  you 
may  escape  the  legal  consequences  of  your  conduct  by  comply- 
ing with  certain  conditions ;  as,  for  instance,  by  paying  the 
plaintiff  a  specified  sum  of  money.  This  sum  may  represent 
the  actual  depreciation  in  the  value  of  the  plaintiff's  property 
or  the  amount  of  damages  already  suffered,  or  any  other  arbi- 
trary sum.  The  defendant,  who  has  an  option  to  pay  it  or 
not  at  his  own  will,  cannot  justly  complain  of  the  action  of 
the  court.  The  option  is  given  to  tlie  defendants  and  not  to  the 
plaintiff.  His  remedy  is  confined  to  his  injmiction.  The 
injury  which  results  to  the  defendants,  in  case  the  option  is  \ 
not  accepted,  results  from  the  judgment  rendered  by  the  court 
and  not  from  their  neglect  to  make  payment.  The  expression, 
made  use  of  in  some  of  the  cases,  to  the  effect  that  ^^  the  only 
remedy  whereby  just  compensation  for  the  property  taken  can 
be  compelled,  is  an  action  to  restrain  the  continuous  trespasses '' 
{JPand  V.  Met.  El.  R.  Co.,  112  K  T.  186 ;  TaUman  Case, 
supra),  means  simply  that  an  injured  party  can  by  that  means 
secure  the  enjoyment  of  his  property,  unless  the  wrong-doers 
by  making  compensation  in  some  form  for  the  injury  inflicted, 
acquire  the  lawful  right  to  continue  it.  In  this  sense  only 
they  may  be,  not  incorrectly,  called  actions  to  compel  the  pay- 
ment of  damages. 

The  defendants  also  urge,  as  a  reason  why  the  Statute  of 
Limitations  should  bar  this  action,  that  otherwise  they  will  be 
embarrassed  in  their  efforts  to  secure  a  right  by  prescription. 
We  ascribe  but  little  weight  to  this  suggestion.  The  law  appliee 
a  period  of  limitation  to  actions  for  the  public  benefit  They 
are  termed  statutes  of  repose  and  are  founded  upon  the  maxim 
^^  Interest  res  jmhliccB  ut  sit  finis  litiumP  They  are  not 
intended  for  the  benefit  of  wrong-doers,  and  while  the  law 
tolerates  and  protects  title  acquired  by  prescription  when 
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Equity  csourts  can,  by  virtue  of  their  power  to  grant  spedlic 
relief,  obviate  the  difficulty  attending  an  action  at  law  in 
giving  permanent  damages  for  an  injury  to  real  property,  by 
providing  that  a  title  to  the  easements  required  shall  be  con- 
veyed as  a  condition  of  the  relief  granted.  The  court,  bBving 
the  authority  to  grant  a  perpetual  injunction,  does  not  impair 
its  exercise  of  such  authority  by  permitting  the  oflEender  to 
escape  its  effect  by  voluntarily  paying  the  owner  for  the  prop- 
erty injured.  It  is  thus  left  optional  with  the  trespasser  to 
remedy  the  wrong  done  by  him,  or  to  suffer  the  judgment  of 
the  court  to  stand. 

While  the  injury  inflicted  upon  the  wrong-doer  by  neglect 
to  comply  with  the  conditions  may  be  so  onerous,  in  many 
cases,  as  to  inflict  great  loss  upon  him,  it,  nevertheless,  does  no 
more  than  place  in  his  hands  the  means  of  escaping  from 
the  disastrous  consequences  of  a  judgment  wliich  has  been 
rendered  imperative  by  his  own  wrongful  conduct.  A  party 
who  voluntarily  prosecutes  a  public  enterprise  for  his  ovm 
benefit,  without  regard  to  the  legal  rights  of  individuals  who 
may  be  damaged  by  its  operation,  must  always  run  a  great  risk 
of  being  placed  in  a  dangerous  situation  through  his  unlawful 
conduct ;  but  this  is  the  result  of  his  own  volition  and  the 
injury  which  necessarily  follows  such  action  cannot  lawfully 
be  imposed  upon  the  parties  injured  without  disregarding  the 
constitutional  provisions  intended  for  their  protection. 

It  furnishes  no  cause  of  complaint  to  the  wrong-doer,  that 
the  court  having  power  to  restrain  him  altogether  from  con- 
tinuing his  trespasses,  should  mitigate  the  severity  of  its  judg- 
ment by  authorizing  him  to  repeat  them  upon  complying  with 
special  conditions  prescribed  by  the  judgment,  so  long  as  it  is 
left  to  his  election  to  perform  them  or  not. 

A  consideration  of  the  cases  generally  in  which  equity  courts 
have  exercised  the  power  of  giving  damages  as  an  incident  of 
the  equitable  relief  granted,  seems  to  be  unnessary  in  this  case, 
as  such  courts  in  this  state  have  not  in  this  class  of  actions^  so 
far  as  we  know,  assumed  to  exercise  that  power. 

The  oases  cited  by  the  appellants  to  sustain  the  authority  of 
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an  equity  court  to  award  permanent  damages  to  real  property, 
were  those  of  foreign  jurisdictions  where  special  statutes  existed 
or  those  in  whicli  no  constitutional  provision  requiring  such 
damages  to  be  assessed  by  a  jury  or  commissioners  were  in 
force.  Here  such  a  requirement  exists  and  the  courts  decline 
to  assess  such  damages,  but  simply  say  to  the  corporations,  you 
may  escape  the  legal  consequences  of  your  conduct  by  comply- 
ing with  certain  conditions ;  as,  for  instance,  by  paying  the 
plaintiff  a  speciiied  sum  of  money.  This  sum  may  represent 
the  actual  depreciation  in  the  value  of  the  plaintiff's  property 
or  the  amount  of  damages  already  suffered,  or  any  other  arbi- 
trary sum.  The  defendant,  who  has  an  option  to  pay  it  or 
not  at  his  own  will,  cannot  justly  complain  of  the  action  of 
the  court.  The  option  is  given  to  tlie  defendants  and  not  to  the 
plaintiff.  His  remedy  is  confined  to  his  injunction.  The 
injury  which  results  to  the  defendants,  in  case  the  option  is  \ 
not  accepted,  results  from  the  judgment  rendered  by  the  court 
and  not  from  their  neglect  to  make  payment.  The  expression, 
made  use  of  in  some  of  the  cases,  to  the  effect  that  ^'  the  only 
remedy  whereby  just  compensation  for  the  property  taken  can 
be  compelled,  is  an  action  to  restrain  the  continuous  trespasses  " 
{F(md  V.  Met.  El.  R.  Co.,  112  K  T.  186 ;  I'aOman  Case, 
suprci),  means  simply  that  an  injured  party  can  by  that  means 
secure  the  enjoyment  of  his  property,  unless  the  wrong-doers 
by  making  compensation  in  some  form  for  the  injury  inflicted, 
acquire  the  lawful  right  to  continue  it.  In  this  sense  only 
they  may  be,  not  incorrectly,  called  actions  to  compel  the  pay- 
ment of  damages. 

The  defendants  also  urge,  as  a  reason  why  the  Statute  of 
Limitations  sliould  bar  this  action,  that  otherwise  they  will  be 
embarrassed  in  tibeir  efforts  to  secure  a  right  by  prescription. 
We  ascribe  but  little  weight  to  this  suggestion.  The  law  applies 
a  period  of  limitation  to  actions  for  the  public  benefit  They 
are  termed  statutes  of  repose  and  are  founded  upon  the  maxim 
^*' Interest  res  jmblicoR  ut  sit  finis  litium^  They  are  not 
intended  for  the  benefit  of  wrong-doers,  and  while  the  law 
tolerates  and  protects  title  acquired  by  prescription  when 
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\  f  Equity  courts  can,  by  virtue  of  their  power  to  grant  spediic 
relief,  obviate  the  difficulty  attending  an  action  at  law  in 
giving  permanent  damages  for  an  injury  to  real  property,  by 
providing  that  a  title  to  the  easements  required  shall  be  con- 
veyed as  a  condition  of  the  relief  granted.  The  court,  having 
the  authority  to  grant  a  perpetual  injunction,  does  not  impair 
its  exercise  of  such  authority  by  permitting  the  oflEender  to 
escape  its  effect  by  voluntarily  paying  the  owner  for  the  prop- 
erty injured.  It  is  thus  left  optional  with  the  trespasser  to 
remedy  the  wrong  done  by  him,  or  to  suffer  the  judgment  of 
the  court  to  stand. 

While  the  injury  inflicted  upon  the  wrong-door  by  neglect 
to  comply  with  the  conditions  may  be  so  onerous,  in  many 
cases,  as  to  inflict  great  loss  upon  liim,  it,  nevertheless,  does  no 
more  than  place  in  his  hands  the  means  of  escaping  from 
the  disastrous  consequences  of  a  judgment  wliich  has  been 
rendered  imperative  by  his  own  wrongful  conduct.  A  party 
who  voluntarily  prosecutes  a  public  enterprise  for  his  own 
beneflt,  without  regard  to  the  legal  rights  of  individuals  who 
may  be  damaged  by  its  operation,  must  always  run  a  great  risk 
of  being  placed  in  a  dangerous  situation  through  his  unlawful 
conduct ;  but  this  is  the  result  of  his  own  volition  and  the 
injury  which  necessarily  follows  such  action  cannot  lawfully 
be  imposed  upon  the  parties  injured  vdthout  disi'egarding  the 
constitutional  provisions  intended  for  their  protection. 

It  furnishes  no  cause  of  complaint  to  the  wrong-doer,  that 
the  court  having  power  to  restrain  him  altogether  from  con- 
tinuing his  trespasses,  should  mitigate  the  severity  of  its  judg- 
ment by  authorizing  him  to  repeat  them  upon  complying  with 
special  conditions  prescribed  by  the  judgment,  so  long  as  it  is 
left  to  his  election  to  perform  them  or  not. 

A  consideration  of  the  cases  generally  in  which  equity  courts 
have  exercised  the  power  of  giving  damages  as  an  incident  of 
the  equitable  relief  granted,  seems  to  be  unnessary  in  this  case, 
as  such  courts  in  this  state  have  not  in  this  class  of  actions,  so 
far  as  we  know,  assumed  to  exercise  that  power. 

The  oases  cited  by  the  appellants  to  sustain  the  authority  of 
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an  equity  court  to  award  permanent  damages  to  real  property, 
were  those  of  foreign  jurisdictions  where  special  statutes  existed 
or  those  in  whicli  no  constitutional  provision  requiring  such 
damages  to  be  assessed  by  a  jury  or  commissioners  were  in 
force.  Here  such  a  requirement  exists  and  the  courts  decline 
to  assess  such  damages,  but  simply  say  to  the  corporations,  you 
may  escape  the  legal  consequences  of  your  conduct  by  comply- 
ing with  certain  conditions  \  as,  for  instance,  by  paying  the 
plaintiff  a  specified  sum  of  money.  This  snm  may  represent 
the  actual  depreciation  in  the  value  of  the  plaintiff's  property 
or  the  amount  of  damages  already  suffered,  or  any  other  arbi- 
trary sum.  The  defendant,  who  has  an  option  to  pay  it  or 
not  at  his  own  will,  cannot  justly  complain  of  the  action  of 
the  court.  The  option  is  given  to  tlie  defendants  and  not  to  the 
plaintiff.  His  remedy  is  confined  to  his  injunction.  The 
injury  which  resplts  to  the  defendants,  in  case  the  option  is  \ 
not  accepted,  results  from  the  judgment  rendered  by  the  court 
and  not  from  their  neglect  to  make  payment.  The  expression, 
made  use  of  in  some  of  the  cases,  to  the  effect  that  ^'  the  only 
remedy  whereby  just  compensation  for  the  property  taken  can 
be  compelled,  is  an  action  to  restrain  the  continuous  trespasses  '* 
{Fond  V.  Met.  El.  R.  Co.,  112  K  T.  186 ;  TaUman  Caae, 
supra),  means  simply  that  an  injured  party  can  by  that  means 
se^  the  enjoyment  of  his  pi^perty,^ess  the  wrong-doers 
by  making  compensation  in  some  form  for  the  injury  inflicted, 
acquire  the  lawful  right  to  continue  it.  In  this  sense  only 
they  may  be,  not  incorrectly,  called  actions  to  compel  the  pay- 
ment of  damages. 

The  defendants  also  urge,  as  a  reason  why  the  Statute  of 
Limitations  sliould  bar  this  action,  that  otherwise  they  will  be 
embarrassed  in  their  efforts  to  secure  a  right  by  prescription. 
We  ascribe  but  little  weight  to  this  suggestion.  The  law  appliee 
a  period  of  limitation  to  actions  for  the  public  benefit  They 
are  termed  statutes  of  repose  and  are  founded  upon  the  maxim 
^^  Interest  res  pvhlicm  ut  sit  finis  litiumr  They  are  not 
intended  for  the  benefit  of  wrong-doers,  and  while  the  law 
tolerates  and  protects  title  acquired  by  prescription  when 
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\  Equity  courts  can,  by  virtue  of  their  power  to  grant  specific 
relief,  obviate  tlie  difficulty  attending  an  action  at  law  in 
giving  permanent  damages  for  an  injury  to  real  property,  by 
|f  providing  that  a  title  to  the  easements  required  shall  be  con- 
veyed as  a  condition  of  the  relief  granted.  The  court,  bavii^ 
the  authority  to  grant  a  perpetual  injunction,  does  not  impair 
its  exercise  of  such  authority  by  permitting  the  oflEender  to 
escape  its  effect  by  voluntarily  paying  the  owner  for  the  prop- 
erty injured.  It  is  thus  left  optional  with  the  trespasser  to 
remedy  the  wrong  done  by  him,  or  to  suffer  the  judgment  of 
the  court  to  stand. 

While  the  injury  inflicted  upon  the  wrong-doer  by  neglect 
to  comply  with  the  conditions  may  be  so  onerous,  in  many 
cases,  as  to  inflict  great  loss  upon  him,  it,  nevertheless,  does  no 
more  than  place  in  his  hands  the  means  of  escaping  from 
the  disastrous  consequences  of  a  judgment  which  has  been 
rendered  imperative  by  his  own  wrongful  conduct.  A  party 
who  voluntarily  prosecutes  a  public  enterprise  for  his  own 
benefit,  without  regard  to  the  legal  rights  of  individuals  who 
may  be  damaged  by  its  operation,  must  always  run  a  great  risk 
of  being  placed  in  a  dangerous  situation  through  his  unlawful 
conduct ;  but  this  is  the  result  of  his  own  volition  and  the 
injury  which  necessarily  follows  such  action  cannot  lawfully 
be  imposed  upon  the  parties  injured  vdthout  disregarding  the 
constitutional  provisions  intended  for  their  protection. 

It  furnishes  no  cause  of  complaint  to  the  wrong-doer,  that 
the  court  having  power  to  restrain  him  altogether  from  con- 
tinuing his  trespasses,  should  mitigate  the  severity  of  its  judg- 
ment by  authorizing  him  to  repeat  them  upon  complying  with 
special  conditions  prescribed  by  the  judgment,  so  long  as  it  is 
left  to  his  election  to  perform  them  or  not. 

A  consideration  of  the  cases  generally  in  which  equity  courts 
have  exercised  the  power  of  giving  damages  as  an  incident  of 
the  equitable  relief  granted,  seems  to  be  unnessary  in  this  case, 
as  such  courts  in  this  state  have  not  in  this  class  of  actions,  so 
far  as  we  know,  assumed  to  exercise  that  power. 

The  oases  cited  by  the  appellants  to  sustain  the  authority  of 
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an  eqnitj  court  to  award  permanent  damages  to  real  property, 
were  those  of  foreign  jurisdictions  where  special  statutes  existed 
or  those  in  whicli  no  constitutional  provision  requiring  such 
damages  to  be  assessed  by  a  juiy  or  commissioners  were  in 
force.  Here  such  a  requirement  exists  and  the  courts  decline 
to  assess  such  damages,  but  simply  say  to  the  corporations,  you 
may  escape  the  legal  consequences  of  your  conduct  by  comply- 
ing with  certain  conditions ;  as,  for  instance,  by  paying  the 
plaintiff  a  specified  sum  of  money.  This  sum  may  represent 
the  actual  depreciation  in  the  value  of  the  plaintiffs  property 
or  the  amount  of  damages  already  suffered,  or  any  other  arbi- 
trary sum.  The  defendant,  who  has  an  option  to  pay  it  or 
not  at  his  own  will,  cannot  justly  complain  of  the  action  of 
the  court.  The  option  is  given  to  the  defendants  and  not  to  the 
plaintiff.  His  remedy  is  confined  to  his  injunction.  The 
injury  wliich  resplts  to  the  defendants,  in  case  the  option  is  \ 
not  accepted,  results  from  the  judgment  rendered  by  the  court 
and  not  from  their  neglect  to  make  payment.  The  expression, 
made  use  of  in  some  of  the  cases,  to  the  effect  that  "  the  only 
remedy  whereby  just  compensation  for  the  property  taken  can 
be  compelled,  is  an  action  to  restrain  the  continuous  trespasses  " 
{F(md  V.  Met  El.  R.  Co.,  112  K  T.  186 ;  TaUnum  Case, 
9upr<£),  means  simply  that  an  injured  party  can  by  that  means 
secure  the  enjoyment  of  his  property,  unless  the  wrong-doers 
by  making  compensation  in  some  form  for  the  injury  inflicted, 
acquire  the  lawful  right  to  continue  it.  In  this  sense  only 
they  may  be,  not  incorrectly,  called  actions  to  compel  the  pay- 
ment of  damages. 

The  defendants  also  urge,  as  a  reason  why  the  Statute  of 
Limitations  sliould  bar  this  action,  that  otherwise  they  will  be 
embarrassed  in  their  efforts  to  secure  a  right  by  prescription. 
We  ascribe  but  little  weight  to  this  suggestion.  The  law  applies 
a  period  of  limitation  to  actions  for  the  public  benefit  They 
are  termed  statutes  of  repose  and  are  founded  upon  the  maxim 
^^  Interest  res  publicce  ut  sit  finis  litiumP  They  are  not 
intended  for  the  benefit  of  wrong-doers,  and  while  the  law 
tolerates  and  protects  title  acquired  by  prescription  when 
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clearly  made  out,  it  does  not  favor  or  encourage  that  mode  of 
acquiring  property. 

We  are,  therefore,  of  the  opinion  that  the  right  to  bring  an 
equity  action  to  restrain  continuous  trespasses  upon  real  estate 
is  not  barred  in  ten  years  from  the  time  of  the  original  tres- 
pass, but  may  be  sustained  if  brought  at  any  time  so  long  as 
the  plaintiff  has  title  to  the  property  injured,  and  a  cause  of 
action  for  such  injuries  is  not  barred  at  law. 

But  the  defendants,  failing  to  establish  the  bar  of  the  Stat- 
ute of  Limitations,  still  insist  that  the  affiliated  principle  of 
acquiescence  constitutes  a  defense  to  the  action.  There  is  no 
foundation  in  the  case  for  a  claim  that  tlie  plaintifPs  conduct 
amounted  to  an  estoppel,  and,  indeed,  the  claim  is  not  seriously 
urged  by  the  appellants.  It  is  obvious  that  such  conduct  has 
never  led  the  defendants  into  a  line  of  action  which  they  would 
not  otherwise  have  pursued,  or  encouraged  them  to  expend 
money  or  make  improvements  by  reason  of  their  reliance  upon 
the  alleged  inaction  or  acquiescence  of  the  plaintiff.  They 
inaugurated  their  enterprise  in  the  face  of  persistent  opposi-| 
tion  by  the  plaintiflE  and  other  abutting  owners,  and  carried  it 
to  completion  while  earnest  efforts  were  being  made  to  prevent 
them.  From  the  inception  of  the  enterprise  to  the  present 
time,  the  claim  that  the  defendants  had  a  right  to  build  their 
road  in  the  streets  of  New  York  without  compensating  the 
abutting  owners  for  the  damages  inflicted  upon  their  property, 
has  been  uniformly  denied  and  the  defendants  have  continued 
the  prosecution  of  their  purpose  regardless  of  their  legal  lia- 
bility and  in  the  face  of  strenuous  opposition,  with  an  apparent 
intention  to  wholly  ignore  the  claims  of  such  owners. 

The  judicial  annals  of  the  state  are  filled  with  the  history  of  the 
litigations  which  have  sprung  out  of  the  efforts  of  the  elevated 
railroad  companies  to  appropriate  the  property  of  the  citizens  of 
New  York  to  the  benefit  of  such  railroads  without  compensa- 
tion. In  view  of  these  facts,  it  is  idle  to  claim  that  such  com 
panics  have  been  induced  in  any  respect  to  continue  their 
enterprise  in  reliance  upon  the  assumed  acquiescence  of  th 
owners.     {Boardmcm  v.  Z.  S.  <&  M,  S,  Ry,  Co,,  84  N.  Y.  181.) 
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The  building  and  completion  of  their  road  in  this  case 
occurred  in  the  first  half  of  1878,  and  was  completed  before 
the  numerous  parties  concerned  could  have  been  fully  awake 
to  the  real  consequences  of  the  enterprise.  So  far  as  the  per- 
manent structure  is  concerned,  their  expenditures  were  all 
incurred  within  six  months  and  while  the  parties  were  mak- 
ing earnest  efforts  to  stay  any  expenditures. 

The  case  is  entirely  destitute  of  proof  showing  the  exist- 
ence of  any  elements  of  estoppel,  and  the  defendants  are, 
therefore,  driven  to  rely,  in  this  respect,  upon  the  mere  inac- 
tion of  the  plaintiff  to  prosecute  his  claim.  This  claim  comes 
with  little  grace  from  parties  who  have  for  a  much  longer 
period  neglected  to  take  proceedings  to  acquire  the  real  owner- 
ship of  the  property  required  by  them  in  the  prosecution  of 
their  enterprise. 

But  this  question  we  also  think  is  governed  by  authority 
equally  conclusive  with,  that  relating  to  the  Statute  of  Limita- 
tions. The  doctrine  of  acquiescence  as  a  defense  to  an  equity 
action  has  been  generally  limited  here  to  those  of  an  equitable 
nature  exclusively,  or  to  cases  where  the  legal  right  has  expired, 
or  the  party  has  lost  his  right  of  property  by  prescription  or 
adverse  possession.  Whatever  may  be  the  rule  in  other  states, 
it  can  be  said  that  here,  no  period  of  inaction  merely  has  been 
held  sufficient  to  justify  a  nuisance  or  trespass,  unless  it  has 
continued  for  such  a  length  of  time  as  will  authorize  the  pre- 
sumption of  a  grant.  The  principle  that  so  long  as  the  legal 
right  exists  the  owner  is  entitled  to  maintain  his  action  in 
equity  to  restrain  violations  of  this  right,  has  been  uniformly 
applied  in  this  court.  {TaU^nan  v.  Met  El,  R.  Co.^  supra; 
Amcid  v.  H.  -ff.  R.  R.  Co.^  supra;  Broiestedt  v.  S,  S,  R,  R. 
Co.j  65  N.  T.  220 ;  Campbell  v.  Seaman^  supra;  Ormsby  v.  Vt 
Copper  Mining  Co.^  56  N.  Y.  623 ;  Ilaight  v.  Price ^  21  id. 
241 ;  Vide  v.  Judsan,  82  id.  32 ;  JV.  Y.  Ruhber  Co.  v.  Roth- 
eryj  107  id.  310 ;  Chapman  v.  City  of  Rochester ^  110  id.  273.) 

In  the  case  of  Ormsby^  as  appears  by  the  head-note,  it  was 
held  that  "  the  doctrine  of  laches  and  acquiescence  as  a  bar  to 
an  action  through  lapse  of  time,  finds  its  just  application  in 
>  SicKELs  -  You  LXXXIII.         20 
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respect  to  equitable  rights  only ;  as  to  legal  rights,  mere  lapse 
of  time  before  an  action  to  enforce  them,  is  of  no  moment, 
anless  it  comes  up  to  the  requirements  of  the  Statute  of 
Limitations." 

In  the  Chapman  case,  this  court  held  that  the  silence  and 
inaction  of  the  plaintiff  while  seeing  the  defendaat  oonstmct 
sewers  and  spend  large  sums  of  maoej  in  completing  a  sewage 
system,  which  discharged  die  fillih  of  the  city  into  a  stream 
belongii^  to  the  plaintiff,  did  not  constitute  a  defense  to  an 
action  for  an  injunction,  no  matter  how  long  continued,  unless 
accompanied  by  circumstances  amounting  to  an  estoppel. 

It  was  held  in  IIa7{fht  v.  Price,  "  that  no  acquiescence  short 
of  twenty  years  repels  tiie  presumption  that  the  diversion  of  a 
water-course  was  in  hostility  to  the  rights  of  the  riparian  pro- 
prietors, or  authorizes  the  presumptien  either  of  a  grant  or  of 
license." 

Judge  Eabl,  in  the  Campbell  case,  said :  ^^  It  is  claimed  that 
the  plaintifb  so  far  acquiesced  in  this  nuisance  as  to  bar  them 
from  equitable  relief.  I  do  not  perceive  how  any  acquiescence 
short  of  twenty  years  can  bar  one  from  complaining  of  a 
nuisance,  unless  his  conduct  has  been  such  as  to  estop  him. 
*  *  *  No  act  or  omission  of  theirs  induced  the  defendant 
to  incur  large  expenses,  or  to  take  any  action  which  could  be 
tiie  basis  of  an  estoppel  against  them,  and,  therefore,  there  was 
no  acquiescence  or  laches  which  should  bar  the  plaintiffs  within 
any  rule  laid  down  in  any  reported  case." 

In  Yiele  v.  Jiidsonj  Judge  Finch,  in  speaking  of  the  cases 
where  acquiescence  had  been  held  a  bar,  says :  '^  In  all  of  these 
the  silence  operated  as  a  fraud  and  actually  itself  misled.  In 
all  there  was  both  the  specific  opportunity  and  apparent  duty  to 
speak.  And  in  all  the  party  maintaining  silence  knew  that  some 
one  was  relying  upon  that  silence,  and  either  acting  or  about 
to  act  as  he  would  not  have  done  had  the  truth  been  told." 

It  was  held  in  the  Broiestedt  case  that  the  possession  by  a 
railroad  company  of  a  highway  under  a  license  given  by  stat- 
ute, is  presumed  to  be  subordinate  to  the  rights  of  the  owner 
of  the  soil,  and  cannot  be  Raid  to  be  adverse  to  him. 
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In  the  iT.  Y.  JStMer  Co.  y.  Rothery,^  the  defendant  had 
built  expensive  structmres^  for  manufacturing  purposes  and 
diverted  the  water  from  a  stream  adjokdng  plaintiff's  premises 
for  the  purpose  of  supjdjing  power  to  his  machinery.  It  wae 
claimed  that  the  plaintiff,  by  her  silence  during  the  period 
when  this  work  was  going  on,  was  barred  of  her  action  for 
damages.  Judge  Pecxhah,  writing  in  the  ease,  says :  In  this 
tbars  im  no  dement  of  An  estoppel ;  ta  constitute  it  the  per- 
son sot^t  to  be  estopped  must  do  some-  act  or  make  some 
admission  with  an  intention  of  influencing  the  eondnet  <rf 
another,  or  that  he  had  reason  to  believe  would  influence  his 
conduct,  and  which  act  or  omission  is  inconsistent  with  the 
claim  be  proposes  now  to>  make.  The  other  party,  too,  must 
have  acted  upon  the  strength  of  such  admission  or  conduct?* 
(See  also  McMurray  v.  McMurray^  66  N.  Y.  176.) 

But  we  have  already  referred  to  a  sufficient  number  of  cases 
in  this  court  to-  show  how  uniformly  and  f requentiy  we  have 
adhered  to  the  doctrine,  where  a  legal  right  is  involved,  and, 
upon  grounds  of  equity  jurisdiction,  the  courts  have  been 
called  upon  to  sustain  the  legal  right,  that  the  mere  laches  of  a 
party,  nnaccompanied  by  eircumstances  amounting  to  an  estops 
pel^  constitutes  no  defense  to  such  an  action.  Such  is  also  the 
doctrine^  generally,  of  the  elementary  writers.  (2  Pomeroy'e 
Eq.  Jurisprudence,  §  81T;  Bigelow  on  Estoppel,  pp.  476  etseq,) 

The  same  general  principle  has  also  been  held  in  England. 
In  the  case  of  Fvllwood  v.  FuUwood  (L.  E.  [9  Ch.  Div.]  176), 
Fey,  Justice,  says  that  "  mere  lapse  of  time  unaccompanied  by 
anything  else  has,  in  my  judgment,  just  as  much  effect,  and 
no  more,  in  barring  a  suit  for  an  injunction,  as  it  has  in 
barring  an  action  for  deceit.'* 

And  the  head-note  in  In  re  Madd&oer  (L.  R.  [27  Ch.  Div.] 
523),  reads :  "  That  as  the  plaintiff  was-comiug  to  enforce  a  legal 
right,  his  mere  delay  to  take  proceedings  was  no  defense,  as  it 
had  not  continued  long  enough  to  bar  his  legal  right ;  the  case 
standing  on  a  different  footing  from  a  suit  to  set  aside,  on 
equitable  grounds,  a  deed  which  was  valid  at  law/' 

The  Supreme  Court  of  the  ITnited  States  have  also  laid  dowB 
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the  same  rule  in  the  recent  case  of  Menendez  v.  HoU  (128  U. 
S.  623),  where  Chief  Justice  Fuller,  writing  for  the  court, 
sajB :  '^  Mere  delay  or  acquiescence  cannot  defeat  the  remedy 
by  injunction  in  support  of  the  legal  right,  unless  it  has  been 
continued  so  long  and  under  such  circumstances  as  to  defeat 
the  right  itself.  Hence,  upon  an  appHcation  to  stay  waste, 
relief  will  not  be  refused  on  the  ground  that,  as  the  defendant 
had  been  allowed  to  cut  down  haK  the  trees  upon  the  com- 
plai^nant's  land,  he  had  acquired  by  that  negligence,  the  right 
to  cut  down  the  remainder.  {Attorney-General  v.  EasUaJce^ 
11  Hare,  205.)" 

Even  in  cases  where  laches  have  been  allowed  to  operate  as 
a  defense  the  question  is  to  be  determined  in  the  discretion  of 
the  court  upon  all  of  the  circumstances  of  the  casa  {Fullwood 
V.  FiiUwood^  8upra,) 

There  is  nothing  in  the  history  of  this  case  which  inducee 
us  to  suppose  the  court  committed  any  error  in  the  exercise  oi 
their  discretion  in  granting  the  injunction  appealed  from. 

The  plaintiff  had  reason  to  suppose  the  defendants  would 
discontinue  their  trespasses,  or,  if  they  were  continued,  they 
would  resort  to  legal  means  to  justify  them.  They  had  no 
reason  to  believe  that  the  defendants  deliberately  intended  to 
prosecute  their  enterprise,  altogether  regardless  of  the  legal 
rights  of  others,  and  were  justified  in  delaying  a  reasonable 
time  in  expectation  that  the  defendants  would  eventually  do 
justice  to  those  whose  property  they  were  appropriating  to 
their  own  use.  The  novelty  of  the  questions  presented ;  the 
vast  number  of  people  who  were  suffering  similar  injuries; 
the  importance  of  the  projected  road  for  the  public  convenience, 
were  all  circumstances  addressed  to  the  discretion  of  tbe  coifrt 
upon  the  question  of  laches^  and  presented  strong  reasons  why 
a  strict  rule  should  not  be  applied  to  the  delay  of  the  injured 
parties  in  seeking  redress  in  this  and  similar  cases. 

The  rule  requiring  promptness  in  soliciting  the  intervention 
of  a  court  of  equity,  is  always  addressed  to  the  discretion  of 
the  court,  and  varies  mucli  according  to  the  situation  of  the 
parties,  the  nature  of  the  relief  demanded  and  the  circum- 
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stances  of  the  case.  {Calhoun  v.  MiU^rd^  121  N.  Y.  82; 
FuUwood  V.  Fulhoood^  supra;  Rayner  v.  PearsaU^  3  Johns. 
Chy.  578 ;  Ativater  v.  Fowler,  1  Edw.  Chy.  420.)  What  might 
be  considered  an  unjustifiable  delay  in  one  case  would  be  con- 
sidered reasonable  in  another,  and  an  equity  court  which 
should  refuse  its  aid  to  a  party  in  protecting  a  legal  right 
without  a  valid  and  suflScient  reason,  would  be  subject  to 
the  criticism  of  shutting  the  doors  of  tlie  temple  of  justice  in 
the  face  of  meritorious  suitors  and  condemning  them  to  suffer 
remediless  wrongs.  The  fact  that  the  defendants  intended  to 
make  their  structure  permanent,  or  made  it  so  in  fact,  con- 
stitutes no  defense  to  tlie  action.  {Krehl  v.  Burrell,  L.  R.  [7 
Ch.  Div.]  551 ;  Same  case  on  appeal,  L.  K.  [11  Ch.  Div.]  146.) 

For  the  reasons  stated,  we  think  the  judgment  appealed 
from  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affinned. 


John  Keinino  et  al..  Respondents,  v.  The  New  York,  Lacka- 
wanna AND  Westebn  Railway  Company,  Appellant. 

Owners  of  lots  abutting  on  a  city  street,  the  fee  of  which  is  in  the  munici- 
pality for  street  uses,  although  they  have  no  title  to  the  soil,  are 
entitled  to  the  benefit  of  the  street  in  front  of  their  premises  for  access 
and  other  purposes,  and  cannot  be  deprived  thereof  without 
compensation. 

The  right  of  such  owners  is  not  so  absolute  in  its  character  that  they  can 
resist  or  prevent  any  and  all  interference  with  the  street,  to  their  detri- 
ment; nor  can  they  assert  it  to  stay  the  municipality  in  the  control,  regu- 
lation or  improvement  of  the  streets  in  the  public  interests,  although  it 
may  be  made  to  appear  that  the  privileges  said  owners  had  enjoyed  and 
the  benefits  they  had  derived  from  the  street  would  be  curtailed  or 
impaired,  to  their  injury,  by  the  changes  proposed. 

As  against  abutting  owners,  having  no  title  to  the  bed  of  a  city  street,  it 
is  competent  for  the  legislature  to  authorize  the  construction  of  a  horse 
or  steam  surface  railroad  therein,  without  making  compensation  to  them 
for  consequential  damages,  arising  from  a  reasonable  use  of  the  street 
for  purposes  of  such  a  railroad,  not  exclusive  in  its  nature,  and  when 
the  road  is  substantially  on  the  same  grade  as  the  street  itself  and  pass- 
age across  and  through  the  same  is  left  free  and  imobstructed  for  the 
public  use. 
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Where,  however,  the  street  is  practicallj  and  substantially  closed  against 
such  owners  for  ordinary  street  uses,  they  are  entitled  to  compensation. 

Where  a  charter  of  a  city  confers  upon  its  common  council  power  to  per- 
mit the  track  of  a  railrdod  to  be  laid  in,  along  or  across  any  street  or 
public  ground,  this  must  be  construed  as  subject  to  the  qualification 
that  no  property  rights  of  abutting  owners  are  thereby  invaded, 

B  seems  the  primary  object  of  the  power  to  alter  tlie  grade  of  streets, 
conferred  upon  common  councils  in  municipal  charters,  is  to  enable  the 
municipal  authorities  to  render  a  street  more  safe  and  convenient  for 
public  travel,  to  afFord  drainage  and  to  adapt  the  street  more  perfectly 
for  the  purposes  of  a  public  way. 

A  municipality  cannot,  under  the  guise  of  exercising  such  power,  appro- 
priate a  part  of  a  street  practically  to  the  exclusive  use  of  a  railroad 
company  and  cut  off  abutting  owners,  without  compensation,  from  using 
any  part  of  it  in  the  accustomed  way. 

Prior  to  1875  plaintiffs  owned  certain  premises  on  W.  street  in  the  city  of 
Buffalo,  their  tkte  <extending  to  the  x^ntre  of  the  stceet,  subject  to  the 
public  easement.  In  that  year  said  city  acquired  by  condemnation  the 
title  to  a  large  number  of  its  streets,  including  W.  street,  a  uniform  and 
nominal  award  of  damages  being  paid  to  each  of  the  owners,  includ- 
ing plaintiffs.  The  city  charter  confers  upon  its  common  council 
power  to  alter  the  grade  of  streets  and  to  **  permit  the  track  of  a  rail- 
road to  be  laid  in,  along  or  across  any  street  or  public  ground."  (Laws 
1870,  chap.  519,  tit.  9.  g§  1.  2,  6^  tit.  8,  §  19.)  In  1882  said  common 
council  granted  to  defendant,  a  steam  railroad  corporation,  the  right  to 
construct  and  maintain  two  tracks  along  the  centre  of  W.  street.  In 
pursuance  thereof  and  in  accordance  with  the  map  and  profile  approved 
by  said  council  and  under  the  direction  of  the  city  engineer,  defendant 
built  an  embankment  in  W.  street  in  front  of  plaintiffs'  premises,  sup- 
ported laterally  by  perpendicular  stone  walls,  which  practically  excluded 
all  abutting  owners  from  that  part  of  the  street  thus  occupied,  and  so 
interfered  with  the  use  of  the  street  as  to  cause  the  rental  value  of 
plaintiffs'  premises  to  depreciate,  ffeld,  that  an  action  was  maintain- 
able to  recover  damages  for  such  depreciation. 

Fobes  V.  B.,  W.  db  0.  R  R  Co,  (121  N.  Y.  505);  Otienot  v.  JT.  r.,  L.  d  W, 
R,  Oo.  (119  Id.  608),  distinguished. 

Also  7iM,  that  the  action  of  the  common  council  in  authorizing  the  con- 
struction of  the  embankment  was  not  a  change  of  grade  within  the 
meaning  of  the  charter,  and,  therefore,  the  provision  of  the  charter  that 
"when  the  city  shall  alter  the  recorded  grade  of  any  street  or  alley,  the 
owner  of  any  house  or  lot  fronting  thereon  may,  within  one  year  there- 
after, claim  damages  by  reason  of  such  alteration  **  (Tit.  9,  §  17),  did  not 
apply  so  as  to  confine  the  plaintiffs  to  a  remedy  against  the  city. 

Also  held,  that  while  the  authority  conferred  by  the  General  Railroad  Act 
(Chap.  140,  Laws  of  1850,  §  24)  Mpan.  railroad  corporations  to  croas  high- 
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ways  in  the  construction  of  their  lines,  authorizes  their  construction  on, 
over  or  below  the  highway  grade,  and  so,  to  make  such  incidental 
changes  of  the  grade  as  may  be  rendered  necessary,  without  giving  a 
right  of  action  to  abutting  owners  who  sustain  injury,  the  change  here 
made  did  not  come  within  that  authority. 

(Argued  May  5,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
January  29,  1891,  which  affirme<l  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  G,  MiCbur^i  for  appellant.  The  defendant  is  not 
liable  in  this  action  for  any  diminution  of  the  value  of  the  use 
of  the  plaintifib'  premises  caused  by  the  raising  of  the  grade  of 
a  portion  of  Water  street,  and  the  construction  and  operation 
of  its  raikoad  thereon,  {Fohes  v.  R,^  W.  dk  O,  R.  R,  Co.,  121 
N.  Y.  505 ;  Laws  of  1870,  chap.  519,  tit.  9,  §  17 ;  Canklin  v. 
R,  Co.,  102  N.  T.  107 ;  WTtite's  Rank  v.  NichoU,  64  id.  65  ; 
English  V.  Brennwn,  60  id.  609 ;  In%.  Co,  v.  Stevens,  87  id. 
292;  Laws  of  1834,  chap.  276,  §  17;  Laws  of  1870,  chap. 
519,  §  19 ;  Radcliff  v.  May<yr,  etc.,  4  K  Y.  195 ;  O'Connor 
v.  Pittsburgh,  18  Penn.  St.  187 ;  Heiser  v.  City  of  If ew  York, 
104  N.  Y.  68 ;  Rriggs  v.  R.  R.  Co.,  79  Me.  363 ;  Wolfe  v. 
R.  R.  Co.,  15  B.  Mon.  404 ;  Slatten  v.  R.  R.  Co.,  29  la.  148  ; 
Pierce  on  Raiht)ads,  246-248 ;  BeUinger  v.  R.  Co.,  23  N.  Y. 
42;  mine  v.  R.  Co.,  101  id.  98;  Kane  v.  iT.  Y.  E.  R.  Co., 
125  id.  164 ;  B.  P.  Contra,  v.  Armstrong^  45  id.  234 ;  Lan- 
sing V.  Smith,  8  Cow.  146  ;  Story  v.  M.  E.  R.  Co.,  90  K  Y. 
122 ;  Lahr  v.  M.  E.  R.  Co.,  1U4  id.  268.) 

Da/oid  F.  Day  for  respondent. 

Andrews,  J.  The  principal  question  in  this  case  respects 
the  rights  of  the  plaintiffs  as  abutting  owners,  to  recover  dam- 
ages occasioned  by  the  construction  of  the  defendant's  road  in 
Water  street  in  tlie  city  of  Buffalo.  The  plaintiffs'  premises 
are  situated  on  the  northerly  side  of  "Water  street  and  are 
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bounded  easterly  by  Commercial  street,  westerly  by  Maiden 
Lane,  and  southerly  by  Water  street,  and  occupying  the  whole 
lot  is  a  four-story  brick  building  used  as  a  store  and  residence, 
constructed  before  the  railroad  was  placed  in  Water  street 
Water  street  runs  easterly  and  westerly  and  has  existed  for  more 
than  forty  years.  Up  to  1875,  the  plaintiflFs  owned  the  fee  to 
-the  center  of  the  street  opposite  their  premises,  subject  to  the 
public  easement.  In  that  year  proceedings  were  taken  by  the^ 
city  of  BuflEalo  to  acquire  the  title  to  a  large  number  of  streets  in 
Buffalo,  including  Water  street,  by  condemnation,  and  resulted 
in  the  city  acquiring  the  title,  upon  payment  of  a  uniform  and 
nominal  award  of  five  cents  damages  to  each  of  several  hundred 
owners  of  lots  on  the  streets  taken  including  the  plaintiffs. 

In  1882,  the  common  council  of  the  city  of  Buffalo  by  ordi- 
nance granted  to  the  defendant  the  right  to  construct  and 
maintain  two  railroad  tracks  "  along  Prince  street  to  a  point 
midway  between  Hanover  street  and  Lloyd  street,  thence 
across  Lloyd  street  at  such  grade  as  will  pennit  said  company 
with  a  practical  construction  to  cross  Conamercial  street  at  the 
height  fixed  by  the  state  engineer ;  thence  to  and  along  the 
center  of  Water  street  to  the  docks  of  the  Delaware,  I^ackawanna 
and  Western  Railroad  Company  at  the  foot  of  Erie  street.-' 
Commercial  slip  is  a  part  of  the  Erie  canal  and  separates  Prince 
street  and  Wfeter  street,  and  togetlier  they  form  a  continuous 
street  exc>ept  as  it  is  interrupted  by  Commercial  slip.  They 
defendant  in  pursuance  of  the  permission  of  the  common 
council,  and  in  accordance  with  the  map  and  profile  approved 
by  the  council,  and  under  the  direction  of  the  city  engineer, 
proceeded  to  raise  the  grade  on  Prince  street  so  as  to  enable  j 
the  company  to  cross  Commercial  slip  by  a  bridge  fourteen  I 
feet  above  the  water  line,  the  height  fixed  by  the  state  engineer, 
and  to  meet  this  grade  of  the  bridge  constructed  an  embank- 
ment in  the  center  of  Water  street  from  the  bridge  easterly 
for  th«  distance  of  300  feet,  passing  the  plain tiflPs  premises. 
Water  street  is  sixty-six  feet  wide.  The  sidewalk  on  the  Water 
street  side  of  the  plaintiffs'  lot  occupies  fourteen  feet.  The 
embankment  of  the  defendant  is  twenty-four  feet  wide,  and  at 
the  junction  of  Water  and  Commercial  streets  (at  the  comer  of 
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kvhich  is  tlie  plaintiffs'  lot),  it  is  five  feet,  nine  inches  high 
find  from  that  point  descends  westerly  by  a  gradual  descent 
passing  the  plaintiffs'  lot  and  across  Maiden  Lane  and  reache8 
the  original  level  of  the  street  nearly  300  feet  west  of  the 
corner  of  Commercial  and  Water  streets.  The  embankment 
is  supported  laterally  by  solid,  perpendicular  stone  walls,  which  .^ 
extend  along  Water  street  in  front  of  the  plaintiffs'  lot  and 
across  the  entrance  of  Maiden  Lane.  Between  the  perpen- 
dicular stone  wall  on  the  northerly  side  of  the  embank- 
ment and  the  sidewalk  in  front  of  the  plaintiffs'  building 
is  a  space  eight  to  nine  feet  wide,  which  is  the  only  carriage- 
way left  on  the  Water  street  side  of  the  plaintiffs'  premises. 
Commercial  street  extends  northerly  and  southerly  from 
Main  street  to  Buffalo  harbor.  The  raising  of  the  embank- 
ment in  Water  street  rendered  it  necessary  to  make  an 
embankment  in  Commercial  street  to  meet  the  grade  of  the 
railroad,  and  this  was  done  by  the  defendant.  The  defendant 
paved  the  surface  of  the  twenty-four  feet  strip  in  Water  street 
occupied  by  its  embankment,  and  laid  thereon  part  of  the  way 
one  track,  and  part  of  the  way  two  tracks  for  the  accommoda- 
tion of  its  business.  Carriages  or  teams  cannot  cross  Water 
street  in  front  of  plaintiffs'  premises.  This  is  prevented  by 
the  embankment.  Access  to  their  premises  on  the  Water 
street  side  from  Commercial  street  south  of  Water  street  is  also 
prevented  except  by  first  crossing  Water  street,  and  then  pass- 
ing along  the  embankment  on  Commercial  street  130  feet,  and 
then  turning  into  the  road-way  on  Commercial  street  between 
the  embankment  in  that  street  and  the  sidewalk,  and  thence 
into  Water  street,  or  else,  when  reaching  the  junction  of  Com- 
mercial and  Water  streets  by  turning  west  and  driving  down 
the  embankment  along  the  railroad  tracks  about  300  feet  to 
the  end  of  the  grade,  and  then  turning  and  going  easterly 
along  the  narrow  road-way  8  or  9  feet  wide  on  the  northerly 
side  of  the  embankment.  This  space  is  not  sufficient  to  allow 
wagons  to  pass  each  other,  nor  can  a  single  wagon  with  horses 
be  turned  around  in  this  space  except  with  difliculty. 

It  was  conceded  tliat  the  plaintiffs,  up  to  the  time  of  the 
trial,  had  sustained  damages  in  the  diminished  rental  value  of 
SicKELs  — YoL.  LXXXIIL        21 
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their  premises  by  reason  of  tlie  embankment/  in  the  sum  of 
$525,  for  which  sum  a  verdict  was  rendered,  and  no  question 
now  arises  as  to  the  rule  of  damages  or  the  amount,  provided, 
upon  the  facts,  damages  are  legally  recoverable. 

The  counsel  for  the  defendant  rests  his  claim  that  the 
judgment  should  be  reversed  upon  two  grounds,  Jirst^  that 
the  laying  of  tracks  for  the  running  of  cars  by  steam  on 
the  grade  of  a  city  street,  and  the  operation  of  trains  thereon 
under  legislative  and  municipal  authority  where  the  fee  of  the 
soil  is  in  the  municipality,  violates  no  property  rights  of  an 
abutting  owner,  and  consequently,  in  the  absence  of  a  special 
statute  authorizing  compensation,  he  is  without  remedy, 
although  his  property  may  be  injured  ;  and,  second,  that  the 
erection  of  the  embankment  to  accommodate  the  street  to  the 
use  of  the  defendant  was  merely  a  change  of  grade,  which  it 
was  competent  for  the  city  to  authorize  in  its  discretion,  and 
that  such  change  of  grade,  although  it  damaged  the  plaintifis' 
property,  was  w^ithin  the  case  of  Radcliff'^a  JEx^ra  v.  Mayor^ 
etc,  (4  N.  Y.  195)  damnum  absque  injuria.  The  tracks,  it  is 
said,  were  placed  on  the  new  grade,  and,  therefore,  on  the 
surface  of  the  street^  and  the  case,  it  is  claimed,  is  not  dis- 
tinguishable in  principle  from  what  it  would  have  been  if, 
without  any  change  of  grade,  the  tracks  had  been  laid  on 
the  original  surface  of  the  street.  There  is  a  third  subordi- 
nate defense  insisted  upon,  viz. :  That  the  charter  of  Buffalo 
gives  a  special  remedy  for  injuries  to  lot  owners  from  a 
change  of  grade  of  streets,  and  that  this  remedy  is  exclusive, 
and  was  the  only  one  open  to  the  plaintijGEs. 

The  first  proposition  is  sustained  by  our  recent  decision  in 
Fohes  V.  i?.,  ir.  d&  a  R,  li.  Co,  (121  N.  Y.  505).  Prior  to  that 
decision  it  had  been  decided  in  People  v.  Kerr  (27  N.  Y.  188) 
and  in  KelUnger  v.  42cZ  Street  <&  G.  S.  K  JR.  R.  Co.  (50  id.  206), 
which  followed  it,  that  the  laying  of  horse  railroad  tracks  in 
the  streets  of  the  city  of  K'ew  York,  the  fee  of  which  was  in 
the  city,  was  consistent  with  their  use  as  public,  open  stieete, 
and  with  the  trust  upon  which  the  streets  were  held,  and  that 
abutting  owners  had  no  remedy  for  any  consequential  injuriea 
they  might  sustain  from  the  construction  and  operation  under 
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legislative  authority  of  a  horse  railroad  in  the  street  in  the 
absence  of  any  negligence.  The  case  of  Williams  v.  Jf.  Y. 
C.  H.  Ji.  Co.  (16  N.  T.  97)  was  that  of  a  steam  railroad  over 
lands  previously  dedicated  by  the  owner  for  a  street,  where 
he  retained  the  fee,  and  it  was  held  that  such  a  use  was  not 
within  the  scope  of  the  dedication,  and  that  the  legislature 
could  not  authorize  such  use  except  on  condition  of  making 
compensation  to  the  owner  of  the  fee.  The  same  doctrine 
was  applied  under  similar  circumstances  to  the  case  of  a  horse 
railroad  in  Craig  v.  Rochester  City  <&  B,  IL  R,  Co.  (39  N. 
T.  404).  These  latter  cases,  as  will  be  observed,  decide  that 
neither  a  horse  nor  steam  railroad  can  be  authorized  in  streets, 
the  fee  of  which  is  in  the  adjacent  owner,  witliout  his  consent, 
while  the  former  cases  hold  that  where  the  fee  is  in  the 
municipality,  horse  railroads  may  be  authorised  against  the 
will  of  the  abutting  owner  and  without  making  compensation. 
The  distinction  is  made  to  rest  on  the  location  of  the  fee. 

The  case  of  Fobes  v.  R.y  W.  cfe  O.  R.  R.  Co.  {supra)^  pre- 
sented the  distinct  question  whether  the  construction  of  a 
steam  surface  railroad,  part  of  a  long  line  of  railroad,  on  the 
ordinary  grade  of  a  street,  under  legislative  authority,  sub- 
jected the  company  to  liability  for  consequential  injuries  to 
the  lot  of  an  abutting  owner  whose  lot  was  bounded  by  the 
side  of  the  street,  and  who  had  no  title  to  the  soil  therein.  It 
was  urged  on  behalf  of  the  plaintiff  that  the  cases  relating  to 
horse  railroads  were  not  applicable  by  reason  of  their  different 
purpose,  such  railroads  being  primarily  designed  for  street 
traffic,  and  steam  railroads  such  as  that  then  in  question,  for 
ordinary  railroad  traffic,  and  also  that  the  one  by  reason  of  the 
different  motor,  imposed  a  different  and  increased  burden  on 
the  street  from  that  imposed  by  the  other,  and  interfered  to  a 
much  greater  extent  with  the  enjoyment  of  the  street  by  abut- 
ting owners.  The  opinion  of  Judge  Peckham  in  that  case 
contains  a  careful  review  of  the  street  railway  cases  in  this 
state,  both  in  this  court  and  the  Supreme  Court,  and  it  was 
held  that  it  had  become  the  settled  doctrine  of  our  courts 
that,  as  against  abutting  owners  having  no  title  to  the  bed  of 
the  street,  it  was  competent  for  the  legislature  to  authorize  the 
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construction  of  a  steam  surface  railroad  therein,  without  mak- 
ing compensation  to  the  owners  of  the  abutting  property 
injured  by  such  construction,  and  that  there  was  no  legal  dis- 
tinction between  the  case  of  a  railroad  operated  by  horses  and 
one  operated  by  steam  power,  and  the  court  reversed  the  judg- 
ments below  in  favor  of  the  plaintiff.  The  court  in  its  opinion 
distinctly  limits  the  doctrine  to  cases  where  the  railroad  is  laid 
on  the  same  grade  as  the  street,  leaving  the  street  substantially 
free  and  unobstructed  for  ordinary  travel.  The  learned  judge, 
after  referring  to  the  law  as  established  in  this  state  on  the 
subject,  says :  "  The  company  was,  therefore,  not  liable  to  such 
an  owner  for  any  consequential  damages  arising  from  a  reason- 
able use  of  the  street  for  railroad  purposes,  not  exclusive  in  its 
nature,  and  substantially  on  the  same  grade  as  the  street  itself, 
and  leaving  the  passage  across  and  through  the  same  free  and 
unobstructed  for  the  public  use."  And  again,  speaking  of  the 
cases  of  a  steam  and  horse  railroad,  he  says :  "  If  the  use  of  either 
becomes  unreasonable,  excessive,  or  exclusive,  or  such  as  would 
not  leave  the  passage  of  the  street  substantially  free  and  unob- 
structed, then  such  excessive,  improper  or  unreasonable  use 
would  be  enjoined,  and  the  adjoining  owner  would  be  entitled 
to  recover  damages  sustained  bv  him  therefrom  in  his  means 
of  access,  etc.,  to  his  land." 

It  is  no  longer  open  to  debate  in  this  state  that  owners  of 
lots  abutting  on  a  city  street,  the  fee  of  which  is  in  the  niunici- 

^  pality  for  street  uses,  although  they  have  no  title  to  the  soil, 
are  nevertheless  entitled  to  the  benefit  of  the  street  in  front  of 
their  premises  for  access  and  other  purposes,  of  which  they 
cannot  be  deprived  except  upon  compensation.     The  right  of 

^  abutting  owners  in  the  streets  is  not,  however,  of  that  absolute 
characterjthat  they  can  resist  or  prevent  any  and  all  interfer-' 
ence  with  the  street  to  their  detriment,  or  which  can  be  asserted 
to  stay  the  hand  of  the  municipality  in  the  control,  regulation 
or  improvement  of  the  streets  in  the  public  interest  although 
it  may  be  made  to  appear  that  the  privileges  which  they  had 
theretofore  enjoyed,  and  the  benefits  they  had  derived  from 
the  street  in  its  existing  condition,  would  be  curtailed  op 
impaired  to  their  injury  by  the  changes  proposed. 
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The  cases  of  change  of  grade  furnish  apposite  illustrations.  • 
They  proceed  on  the  ground  that  individual  interests  in  streets  ^ 
are  subordinate  to  public  interests,Wnd  that  a  lot  owner,  although 
he  may  have  built  upon  and  improved  his  property  with  a  view 
to  the  existing  and  established  grade  of  the  street,  and  relying 
upon  its  continuance,  has  no  legal  redress  for  any  injury  to  his 
property,  however  serious,  caused  by  a  change  of  grade,  pro- 
vided only  that  the  change  is  made  under  lawful  authority. 
This,  it  is  held,  is  not  a  taking  of  the  abutting  owner's  prop- 
erty, and  the  injury  requires  no  compensation.  The  hardships 
arising  from  the  application  of  this  rule  of  law  has  led  to 
constitutional  amendments  in  many  of  the  states,  providing 
for  compensation  for  property  damaged  as  well  as  taken  in  the 
prosecution  of  public  improvements.  The  general  rule  in  this 
state  is  unchanged,  but  the  act,  chap.  113  of  the  Laws  of  1883, 
and  provisions  in  some  city  charters^  afford  similar  relief 
in  certain  cases.  But  that  there  is  a  limitation  to  pub* 
lie  powera  over  the  streets  of  a  city,  which  cannot  be  trans-  - 
gressed  without  invading  the  constitutional  rights  of  abut* 
ting  owners,  was  a  principle  announced  in  the  Story  case  (90 
N.  Y.  122),  and  confinned  and  broadened  so  as  to  apply  to 
other  circumstances  in  the  subsequent  cases.  The  elevated 
railroad  structure,  the  subject  of  complaint  in  the  Story  case, 
occupied  with  its  supports  and  stair-ways,  portions  of  the  street, 
and  such  occupation  was  necessarily  exclusive,  and  this  fact  was 
prominently  brought  into  view  in  the  opinions  delivered.  The 
parts  of  the  street  so  occupied  could  not  be  used  for  general 
street  purposes.  This  fact,  it  is  claimed,  distinguishes  the 
present  case  from  that,  and  it  is  insisted  that  this  case  is  more 
nearly  allied  to  the  J^obes  case  than  to  that  of  Story,  It  is  true 
that  the  part  of  the  street  occupied  by  the  embankment  of  the 
defendant  is  still  a  part  of  Water  street.  It  is  also  true  that 
the  occupation  of  the  embankment  by  the  tracks  of  the  defend- 
ant was  not  necessarily  exclusive,  that  is  to  say,  it  is  possible 
for  ordinary  vehicles  to  traverse  the  embankment  longitudi- 
nally, but  such  travel  would  subject  the  traveler  to  the  risk  of 
meeting  railway  trains  on  the  narrow  causeway  and  he  would 
have  no  opportunity  to  turn  ojGE  the  embankment,  except  by 
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driving  over  the  perpendicular  wall  which  supports  it.  The 
«^ plaintiffs  are  practically  excluded  from  the  use  of  that  portion  of 
the  street  by  the  presence  of  the  railroad  there.  They  and  their 
customers  cannot  drive  across  it,  and  if  they  had  the  temerity 
to  drive  along  it,  nevertheless  they  would  be  compelled  to 
make  a  long  circuit  to  reach  the  plaintiffs'  premises  from  the 
streets  south  of  the  embankment.  The  only  practicable  road- 
way in  front  on  Water  street  is  but  a  few  feet  in  width,  quite 
insufficient  for  a  safe  and  convenient  way  to  and  from  their  lot 
We  think  the  public  cannot  justly  demand  such  a  sacrifice  of 
private  interests,  or  justify  such  an  appropriation  of  a  street 
by  a  mmiicipality  in  aid  of  a  railroad  enterprise.  The  J^obes 
case  gives  no  countenance  to  the  defendant's  contention.  The 
limitations  upon  legislative  and  municipal  authority,  so  care- 
fully stated  in  the  passages  quoted  from  the  opinion,  are  dis- 
tinctly opposed  to  such  an  assumption.  That  case  and  those 
of  Kerr  and  KeUingery  were  cases  of  railroad  tracks  laid  upon 
the  general  grade  of  city  streets,  as  such  grade  existed  when  the 
tracks  were  authorized.  There  was  no  exclusive  appropriation 
in  fact  of  any  portion  of  the  surface  by  the  companies,  except 
that  the  rails  were  embedded  in  the  soil.  The  whole  street  in 
each  of  these  cases  remained  opened  and  unobstructed,  except 
that  the  existence  of  the  tracks  and  the  operation  of  the 
respective  roads  thereon  rendered  access  to  the  lots  of  the 
abutting  owners  somewhat  less  safe  and  convenient  than  before. 
Here,  as  the  evidence  tends  to  show,  the  city  of  Buffalo,  for 
the  convenience  and  presumably  upon  the  application  of  the 
defendant,  devoted  the  center  of  Water  street  to  what  is 
practically  the  exclusive  use  of  the  defendant,  leaving  for  the 
use  of  the  plaintiffs  a  narrow  and  inconve^iient  roadway, 
separated  from  the  center  of  the  street  by  a  barrier  therein, 
impassable  for  carriages  from  north  to  south,  opposite  the  plain- 
tiffs' lot  on  Water  street,  and  only  theoretically  open  from 
east  to  west,  and  then  only  by  a  circuitous  route.  It  is 
quite  probable  that  the  general  interests  of  Buffalo  and  of  the 
larger  public  are  promoted  by  this  appropriation  of  the  street, 
but  it  by  no  means  follows  tiiat  a  lot  owner  whose  property  is 
Injured  should  bear  the  loss  for  the  public  benefit.     We  think 
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the  case  falls  within  the  principle  of  tlie  Story  case,  and  that 
while  the  law  now  is  that  it  is  competent  for  the  legislature  to 
authorize  railroad  tracks,  either  for  steam  or  horse  railroads, 
to  be  laid  on  the  ordinary  grade  of  streets,  the  fee  of  which 
is  in  the  state  or  mnnicipaUty,  without  making  compensation 
to  abutting  owners  for  consequential  injuries  to  their  property, 
the  legislature  cannot  legally  authorize  structures  for  railroa(l| 
purposes  to  be  erected  therein  for  the  use  and  convenience  of 
railroads,  which  practically  exclude  the  abutting  owners  from 
the  part  of  the*  street  so  occupied,  witliout  compensating  them 
for  the  injury  suflEered,  and  that  it  is  not  necessary  that  there 
should  be  an  actual  physical  exclusion  of  tlie  lot  owners  from 
the  use  of  that  part  of  the  street  occupied  by  such  structures 
in  order  to  entitle  them  to  a  legal  remedy.  It  is  enough  if  [l 
such'  part  of  the  street  is  practically  and  substantially  closed  ( 
against  them  for  ordinary  street  uses. 

The  power  conferred  by  the  charter  of  Buffalo  upon  the 
common  council  to  "  permit  the  track  of  a  railroad  to  be  laid 
in,  along  or  across  any  street  or  public  ground  "  (Laws  1870, 
chap.  519,  tit.  3,  §  19),  must  be  construed  as  subject  to  the 
qualification  that  no  property  rights  of  abutting  owners  are 
thereby  invaded.  The  present  controversy  could  not  have 
arisen  prior  to  1875,  when  the  plaintiffs  were  owners  of  the  - 
fee  to  the  center  of  Water  street.  They  would  then,  under 
the  settled  law,  have  been  entitled  to  compensation.  The  city 
of  Buffalo  having  in  that  year  acquired,  for  a  nominal  con- 
sideration, the  technical  lee  in  the  street,  proceeded  afterwards 
to  authorize  the  laying  of  the  tracks  in  question,  and  it  is  now 
claimed  that  this  change  in  the  title  defeats  the  plaintiffs'  right 
to  compensation.  This  is  probably  true,  if  what  has  been 
done  by  the  defendant  under  license  of  the  city  was  simply  the 
laying  of  its  tracks  on  the  surface  of  the  street  at  its  ordinary 
grade,  but  this  was  not  the  character  of  the  change  effected, 
•^he  second  proposition  of  the  counsel  of  the  defendant  thatji 
the  building  of  the  embankment  was  a  mere  change  of  grade 
of  Water  street,  made  under  the  autliority  of  the  city,  is,  we 
think,  untenable.  The  charter  of  Buffalo  gives  plenary  power 
to  the  city  to  fix  and  change  the  grade  of  streets  by  fonnal 
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proceedings,  and  provides  that  when  a  grade  19  established  or 
altered,  a  description  of  such  grade  shall  be  made  and  recorded 
by  the  city  clerk.  (Charter  1870,  tit.  9,  §§  1,  2,  6.)  The 
action  of  the  common  council  granting  permission  to  the 
defendant  to  occupy  Water  street,  while  it  involved  as  a  con- 
sequence, the  construction  of  an  embankment  in  Water  street, 
did  not  purport  to  be  an  exercise  of  tiie  power  to  change  tho 
grade  of  the  street  under  the  charter.  It  does  not  appear  that 
any  description  was  made  or  recorded  as  is  required  when  a 
new  grade  is  established.  It  would  be  a  strained  construction 
to  regard  the  action  of  the  council  as  a  change  of  grade  of 
Water  street  under  the  charter  provisions.  The  defendant 
desired  to  lay  its  tracks  in  Water  street  and  the  other  streets 
mentioned  in  the  grant,  and  to  enable  it  to  do  this  and  cross 
Commercial  slip  an  embankment  in  the  street  was  authorized. 
The  grade  of  AVater  street  was  not  altered,  but  the  defendant 
was  permitted  to  build  an  embankment  in  the  street  for  its 
railway.  The  fact  that  what  was  done  did  eflEect  a  change  in 
the  grade  of  that  part  of  the  street  occupied  by  the  embank- 
ment does  not  prove  that  what  was  done  w^as  in  the  execution 
of  the  power  to  alter  the  grade  of  streets  conferred  on  the  council. 
The  primary  object  of  this  power  contained  in  municipal 
charters,  is  to  enable  the  municipal  authorities  to  render  a 
street  more  safe  and  convenient  for  public  travel,  to  afford 
drainage,  in  short,  to  adapt  it  more  perfectly  for  the  purposes 
of  a  public  way.  It  is  claimed  that  the  city  imder  this  power 
could  lawfully  authorize  an  embankment  in  part  of  the  street, 
leaving  the  other  part  on  a  lower  level.  We  are  not  called 
upon  to  say  whether  there  is  any  limit  to  the  exercise  of 
municiiml  authority  or  that  the  city  cannot  in  exercising  the 
power  to  establish  and  alter  the  grade  of  streets,  raise  an 
embankment  in  a  part  of  a  street  if,  in  its  judgment,  this  will 
promote  the  public  convenience  and  the  pui*poses  of  the  street 
as  a  highway.  But  we  think  it  cannot  under  the  guise  of 
exercising  this  power,  appropriate  a  part  of  a  street  to  the 
exclusive,  or  practically  to  the  exclusive  use  of  a  railroad  com- 
pany, or  so  as  to  cit  off  abutting  owners  from  the  use  of  any' 
part  of  the  street  in  the  ac3Ustoined  way,  without  making  com- 
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pensation  for  the  injury  sustained.  We  have  held  that  the 
authority  conferred  by  the  general  railroad  law  upon  rail- 
road companies  to  cross  highways  in  the  construction  of 
their  lines,  authorizes  their  construction  on,  over  or  below 
the  grade  of  the  highway  crossed,  ^  and  that  incidental 
changes  of  the  grade  of  the  street  rendered  necessary  to 
accommodate  railroad  crossings,  gives  no  right  of  action  to 
abutting  owners  who  may  sustain  injury.  {Conkling  v.  N, 
F,,  O.  cfe  W.  B.  R,  Co,,  102  N.  Y.  107.)  The  practice  of 
permitting  railroads  to  cross  highways  is  coeval  with  the  intro- 
duction of  the  railroad  system  in  the  state,  and  the  decision 
comports  with  the  general  understanding  of  the  bench  and  the 
bar.  In  case  of  railroad  crossings  the  highway  is  left  as  before. 
No  part  of  it  is  taken  or  exclusively  appropriated  by  the  rail- 
road company.  In  these  cases  there  is  no  use  of  the  highway 
for  railroad  purposes.  Railroads  of  necessity  intersect  high- 
ways, and  it  is  held  that  the  state  may  permit  them  to  be 
crossed  by  a  railroad  company  and  that  this  involves  an  invasion 
of  no  substantial  right  of  the  owner  of  the  fee.  We 
ought  not  to  extend  the  doctrine  of  tJie  crossing  cases  to 
unreasonable  limits,  and  we  think  that  it  cannot  be  applied  to 
justify  the  exercise  of  tlie  public  powers  attempted  in  the 
present  case.  The  Ottenot  case  (119  N.  T.  603)  related  to  the 
right  of  an  abutting  owner  on  Commercial  street  to  recover 
damages  for  the  raising  of  the  embankment  on  that  street  in 
front  of  his  premises  to  meet  the  grade  on  Water  street.  The 
members  of  tlie  court  agreed  that  the  judgment  should  be 
reversed  under  the  Uline  case  (101  N.  Y.  98)  for  error  in  the 
rule  of  damages.  It  was  the  opinion  of  the  learned  judge, 
who  wrote  in  that  case,  that  the  plaintiil  could  not  recover  for 
two  additional  reasons,  ^V*^,  that,  as  the  plaintiff  "  was  not  an 
abutting  owner  on  Water  street  and  had  no  rights  therein," 
he  had  no  right  to  complain  of  the  construction  of  the  railroad 
therein ;  and,  second^  that  the  raising  of  the  embankment  in 
Commercial  street  was  in  legal  effect  a  change  of  grade 
by  the  city  and,  therefore,  there  was  no  actionable  injury. 
The  plaintiffs  here  are  abutting  owners  on  Water  street  and 
their  claim  is  not  subject  to  the  objection  made  to  the 
SicKELs— Vol.  LXXXIII.        22  ' 
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claim  of  Ottenot  in  the  first  groand  mentioned.  If  the  second 
ground  is  tenable  it  must  rest,  we  think,  on  the  point  that  the 
plaintiff  Ottenot  had  no  right  to  question  the  legality  of  the 
structure  in  Water  street,  and,  therefore,  that  the  accommo- 
dation of  the  grade  in  Commercial  street  to  meet  the  grade  on 
Water  street,  was  in  a  proper  sense  a  change  of  grade  for  street 
purposes.  The  Ottenot  case  does  not,  we  think,  control  the 
present  one,  and  assuming  that  the  embankment  on  Commerdal 
street  could  be  regarded  as  a  change  of  grade  under  charter 
powers,  the  embankment  on  Water  street  cannot  be  so  regarded. 

The  point  that  the  charter  confines  the  plainti£k  to  a  remedy 
against  the  city,  is  based  upon  a  provision  of  the  charter  (Tit 
9,  §  17)  that  "  when  the  city  shall  alter  the  recorded  grade  of 
any  street  or  alley,  the  owner  of  any  house  or  lot  fronting 
thereon  may  within  one  year  thereafter  claim  damages  by 
reason  of  such  alteration."  The  conclusion  we  have  reached, 
that  the  action  of  the  city  in  granting  permission  to  the 
defendant  to  construct  an  embankment  in  Water  street,  was 
not  a  change  of  grade  in  the  street  within  the  charter  pro- 
visions, disposes  of  this  question.  The  charter  provision  was 
intended  to  afford  a  remedy  for  damages  from  changes  of 
grade  where  none  existed  before,  and  to  cases  to  which  it 
applies,  the  remedy  is  necessarily  exclusive.  {Heiser  v.  MayoTy 
etc.,  104  N.  Y.  68.)  Here  the  plaintiff  as  we  hold  has  a 
common-law  remedy  for  his  injury,  and  this  is  not  cut  off  by 
the  provision  in  the  charter. 

We  think  the  judgment  should  be  affirmed. 

Gray,  J.  I  concur  with  Judge  Andrews.  In  Judge 
Earl's  opinion  in  the  Ottenot  case  (119  N.  Y.  603),  in  which 
I  also  agreed,  the  street,  a  portion  only  of  the  grade  of  which 
was  changed  by  raising,  was  not  subjected  to  or  burdened  by 
other  uses.  It  remained  as  much  as  ever  in  other  respects  an 
ordinary  street.  The  change  of  the  grade  was  in  the  general 
public  interests,  and  the  moving  cause  for  the  change  did  not 
affect  the  complexion  of  the  question  in  the  case.  The  plain- 
tiff's pro}>erty  in  that  case  did  not  abut  upon  Water  street,  and 
he  had  no  right  to  complain  of  the  railroad  structure  or 
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embankment  in  question.  Here  the  object  was  to  subserve 
tlie  railroad  use,  and  the  appropriation  by  the  defendant  of 
this  embankment  is  practically  exclusive.  The  street  was  sub- 
jected to  a  new  use,  with  consequences  as  direct,  in  the  perma- 
nent deprivation  of  the  abutting  property  owners'  appurtenant 
easement,  as  though  the  railroad  wBBopmted  in  front  of  his 
premises  upon  a  structure  physically  incapable  of  other  uses. 
I  think  we  have,  in  the  present  case,  the  element  of  an  appro- 
priation by  the  defendant  of  the  street  by  a  permanent  structure 
and  obstruction,  and,  hence,  it  must  fall  within  the  spirit,  if  not 
the  letter,  of  our  decision  in  the  SUyry  case. 

All  concur,  except  Earl  and  Finch,  JJ.,  dissenting. 

Judgment  affirmed. 


Kachael  S.  Lynk,  by  Guardian,  etc..  Respondent,  v.  Chableb 

Weaveb,  Appellant. 

In  the  provision  of  the  Code  of  Civil  Procedure  (§  788),  authorizing  an 
offer  of  judgment  by  a  defendant  and  providing  that  if  plaintiff  does 
not  serve  notice  of  acceptance  and  "faUs  to  obtain  a  more  favorable 
judgment,  he  cannot  recover  costs  from  the  time  of  the  offer,  but  must 
pay  costs  from  that  time,"  the  words  ''time  of  the  offer"  mean  ''date 
of  the  offer; "  it  speaks  as  of  the  date  virhen  it  was  made. 

Defendant  offered  judgment  for  a  certain  amount,  "  with  costs  to  date;  " 
the  offer  was  not  accepted.  Plaintiff  recovered  judgment  for  less  than 
the  amount  offered,  but  was  allowed  costs  on  the  ground  that  the  offer 
was  a  nullity  and  did  not  protect  defendant  against  costs  subsequent  to 
the  offer,  because  of  the  addition  of  the  words  "  to  date,  "  as  plaintiff, 
in  case  of  acceptance,  would  have  been  obliged  to  incur  the  fees  for 
entry  of  judgment.  Held,  error;  that  the  costs  of  judgment  were  a  por- 
tion of  the  costs  "to  date,"  and  that  those  words  were  mere  surplusage. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (g  3228),  specifying  the 
cases  in  which  a  plaintiff  is  entitled  to  costs,  all  actions  for  trespasses 
on  lands,  so  far  as  costs  are  concerned,  stand  on  the  same  footing,  and  in 
an  action  for  the  recovery  of  treble  damages,  as  well  as  in  other  actions 
of  trespass  where  the  title  to  the  premises  is  not  put  in  issue,  if 
plaintiff  recovers  less  than  fifty  dollars  damages,  not  he,  but  the  defend- 
ant is  entitled  to  costs.    (§  8229.) 

The  clause  in  said  provision  giving  to  plaintiff  costs  on  recovery  of  judg- 
ment, irrespective  of  amount.  "  where  a  claim  of  real  property  arises  on 
the  pleadings,"  refers  to  a  case  where  plaintiff's  title  is  disputed  by  the 
answer. 
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No  claim  of  title  arises  in  an  action  of  trespass  on  lands  upon  a  mere 
assertion  of  title  in  the  complaint,  which  is  not  denied  by  the 
answer,  and  in  such  case  plaintiff,  upon  a  recovery  of  less  than  fifty 
dollars,  is  not  entitled  to  costs. 

Such  an  action  is  one  to  recover  damages  for  * '  /in  injury  to  property  "  (Code 
Civ.  Pro.  §  2862),  and  so,  unless  the  title  is  put  in  issue,  is  one  of  which 
a  justice  of  the  peace  can  take  cognizance. 

(Submitted  June  1,  1891;  decided  October  6,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  12, 
1890,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  for  a  retaxation  of  costs. 

The  plaintiff  brought  this  action  in  the  Supreme  Court  to 
recover  damages  for  injuries  to  her  real  estate,  and  she  recov- 
ered a  verdict  for  thirty  dollars.  Both  parties  claimed  the 
costs  of  the  action  and  the  clerk  taxed  them  in  favor  of  the 
plaintiff. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Simon  Calkins  for  appellant.  The  only  pleadmgs  in  this 
action  are  the  complaint  and  the  amended  answer.  (Code  Civ, 
Pro.  §  542;  S,  0,  Bank  v.  Garli7ighoi^e,  4  How.  Pr.  174; 
Hinkley  y,  T,  da  A,  R.  R.  Co.^  42  Hun,  281 ;  Kline  v.  Cary^ 
18  id.  524 ;  Ostrander  v.  Conhey^  20  id.  421.)  No  claim  of 
title  to  real  property  arises  upon  the  pleadings  in  this  action. 
(Code  Civ.  Pro.  §  1645 ;  Koon  v.  Mazuzen^  6  Hill,  45 ;  Wich 
hamv.Seeley^  18  Wend,  649;  Crowell  v.  Smithy  35  Hun, 
182;  BaiUy  v.  DaigUr,  50  id.  538;  KeOey  v.  N.  Y.  c&  M. 
B,  R.  R.  Co.,  18  id.  363 ;  81  N.  Y.  233 ;  ffeintz  v.  DeUinger, 
28  How.  Pr.  39  ;  Turner  v.  Van  Riper,  43  id.  33 ;  Burnet  v. 
Kelley,  10  id.  406;  Main  v.  Cooper,  25  K  Y.  180,  184; 
Dwuter  v.  Kelley^  110  id.  558 ;  Craven  v.  Price,  37  How. 
Pr.  15.)  The  defendant  is  entitled  to  costs  of  course  in  this 
action.  (Code  Civ.  Pro.  §§  2514,  2862,  2951,  2956,  2957, 
3228,  3229 ;  Reilly  v.  Davies,  4  Santv,  722 ;  Broughion  v. 
Wellinfftan,  10  Wend.  566 ;  Sturgis  v.  Spofford,  58  N.  Y. 
103  ;  Clow  V.  Van  Loan,  4  Hun,  184 ;  Adams  v.  Rivera^  11 
Barb.  390 ;  6  Hill,  45 ;  18  Wend.  649.)  The  appellant'a 
objections  before  the  clerk  to  the  adjustment  of  costs  for  the 


1891.]  Lynk  v.  Weavek.  173 

Opinion  of  the  Court,  per  Eabl,  J. 


respondent  should  have  prevailed.  {Turner  v.  Van  Biper^ 
43  How.  Pr.  33.)  In  any  event  the  defendant  is  entitled  to 
costs  after  the  offer  of  judgment  for  seventy-five  dollars,  with 
costs  to  date,  the  recovery  being  but  thirty  dollars.  (Code 
Civ.  Pro.  §  738 ;  Magnin  v.  Din87no7*e^  15  Abb.  Pr.  [N.  S.] 
331.)  The  orders  of  the  Special  and  General  Terms  of  the 
Supreme  Court  should  be  reversed,  the  judgment  vacated,  a 
new  taxation  of  costs  ordered,  with  costs  and  printing  disburse- 
ments.    {Jones  V.  Cooh^  11  Hun,  230.) 

Alonzo  P.  Strong  for  respondent.  It  was  necessary  for  the 
plaintiff  to  allege  as  a  substantive  part  of  her  action  title  in  fee 
to  the  lo(m8  in  quo.  A  "  claim  of  title  to  real  estate  arises 
upon  the  pleadings,"  therefore,  within  subdivision  1,  section 
3228  of  the  Code  of  Civil  Procedure,  and  the  plaintiff  is 
entitled  to  costs  as  a  matter  of  right,  independent  of  the 
amount  of  the  recovery.  {EdAJoa/rds  v.  Noyes^  65  N.  Y.  125 ; 
Code  Civ.  Pro.  §§  1665,  3228 ;  CPReiUy  v.  Davies,  4  Sandf. 
723 ;  NUes  v.  Lindsley^  8  How.  Pr.  131 ;  Snyder  v.  Beyer^  3 
E.  D.  Smith,  255  ;  Bujmet  v.  Kelly,  10  How.  Pr.  406 ;  Bathr 
honeY,  Mc  Connelly  21  N,  Y.  466;  Squires  v.  Seward^  16 
How.  Pr.  478 ;  Van  Dusen  v.  Young,  29  N.  Y.  9 ;  Kelly  v. 
N.  Y.  cfe  M.  B,  R.  R.  Co.,  81  id.  233 ;  ComeU  v.  Stnith,  35 
Hun,  182 ;  Kunster  v.  Kelly,  110  N.  Y.  558 ;  Glachm  v. 
Zellar,  52  Barb.  147 ;  Bradner  v.  Howa/rd,  14  Hun,  421 ;  75 
N.  Y.  417;  WUU  v.  Place,  40  Hun,  481;  SKerry  v.  Gary, 
111  N.  Y.  514.)  The  offer  of  judgment  in  this  case  was  for 
seventy-five  dollars  with  costs  to  the  date  of  the  offer.  Such 
an  offer  is  a  nullity,  and  confers  no  right  to  costs  subsequently 
accruing,  though  the  recovery  be  less  than  the  amount  offered. 
{Leslie  v.  Walraih,  45  Hun,  18 ;  McFarren  v.  St,  John,  14 
id.  387  ;  Riggs  v.  WaddM,  88  N.  Y.  586.) 

Earl,  J.  The  plaintiff,  in  her  complaint,  alleged  that  she 
was  seized  of  certain  land,  subject  to  an  estate  in  her  mother, 
who  was  entitled  to  the  use  and  possession  of  the  same  during 
her  minority,  and  that  the  defendant  wrongfully  and  unlaw- 
fully entered  upon  the  land  and  cut  and  removed  therefrom 
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certain  trees  of  the  value  of  three  hundred  dollars,  and  thus 
diminished  her  inheritance  to  that  amount,  and  she  claimed 
that  the  defendant  had  thus  forfeited  to  her  under  the  statute 
and  become  liable  to  pay  her  treble  the  amount  of  such  dam- 
ages, and  she  demanded  judgment  for  $900.  The  defendant, 
in  his  answer,  expressly  admitted  plaintiff's  title  and  all  tlie 
allegations  in  the  complaint  in  reference  thereto,  and  alleged 
that  he  had  entered  into  a  contract  with  the  owner  of  adjoining 
land  to  cut  trees  thereon ;  that  there  was  no  fence  or  per- 
ceptible division  line  between  such  land  and  her  lands,  and 
that  while  he  believed  he  was  cutting  trees  upon  such  adjoin- 
ing land  he  casually  and  involuntarily  cut  trees  over  the 
boundary  line  upon  her  land,  and  that  the  trees  he  thus  cut 
did  not  exceed  in  value  $35.  At  the  same  time  with  hie 
answer  he  served  upon  her  attorney,  in  writing,  an  offer  to 
allow  judgment  to  be  entered  against  him  "  for  seventy-five 
dollars,  besides  costs  to  date."  This  offer  her  attorney  declined 
to  accept,  and  the  action  was  brought  to  trial  at  a  Circuit 
Court  The  litigation  at  the  trial  was  confined  to  the  amount 
of  damages,  and  to  the  question  whether  the  trespass  was 
willful  or  casual  and  involuntary.  Two  questions  were  sub- 
mitted to  the  jury  and  answered  by  them :  (1)  "  What  was  the 
actual  damage  done  by  the  defendant  to  the  plaintiff's  estate 
in  the  land  described  in  the  complaint  by  the  cutting  and 
removing  wood  and  timber  therefrom  at  the  times  mentioned 
in  the  complaint?"  Answer.  "Thirty  dollars."  (2)  "Was 
such  cutting  and  removal  casual  and  involuntary  ? "  Answer. 
"  Yes."  Upon  this  verdict  judgment  was  entered  against  the 
defendant  for  the  thirty  dollars,  and  $129.93  costa 

It  is  thus  seen  that  the  defendant  has  had  a  hard  measure  of 
justice.  He  defeated  the  plaintiff  upon  all  the  issues  tried. 
She  claimed  nine  hundred  dollars  damages  against  him.  lie 
did  not  deny  in  his  answer  that  he  had  done  her  some  damage, 
but  alleged  that  it  did  not  exceed  thirty-five  dollars,  and  he 
offered  her  judgment  for  seventy-five  dollars.  She  recovered 
only  thirty  dollars,  and  yet  he  hsB  thus  far  been  held  liable  for 
all  the  costs. 
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The  court  below  held  that  the  oflEer  of  judgment  given  by 
the  defendant  was  a  nullity  and  did  not  protect  him  against 
the  costs  subsequent  to  the  oflfer  because  he  added  at  the  end 
thereof  the  words  "  to  date,"  and  that  thus  the  plaintifiF,  if  she 
had  accepted  the  offer,  would  have  been  obliged  to  incur  the 
expense  of  fifty  cents  for  the  entry  of  judgment  upon  the  offer. 
This  is  an  erroneous  view.  The  plaintiff  could  at  once  have 
accepted  the  offer  and  have  entered  judgment  on  the  same  day 
and  could  then  have  taxed  the  expense  of  entering  the  judg- 
ment. The  cost  of  entering  the  judgment  was  a  portion  of 
the  costs  "  to  date."  The  words  "  to  date  "  were  mere  surplus- 
age, and  they  add  nothing  to  the  force  and  effect  of  the  offer. 
This  appears  quite  plain  by  reference  to  section  738  of  the 
Code,  under  which  the  offer  was  made.  Tlie  last  clause  of 
that  section  is  as  follows :  If  "  the  plaintiff  fails  to  obtain  a 
more  favorable  judgment,  he  cannot  recover  costs  from  the 
time  of  the  offer,  but  must  pay  costs  from  that  time."  If  the 
plaintiff  in  such  a  case  declines  to  accept  the  offer  and  does 
not  obtain  a  more  favorable  judgment,  the  time  of  the  offer  is 
the  dividing  line  as  to  costs.  Obviously  the  words  "  time  of 
the  offer  "  mean  the  same  as  the  '*  date  of  the  offer."  When 
a  defendant  offers  judgment  "  with  costs,"  the  offer  speaks  as 
of  the  time  or  date  when  it  is  made,  and  the  plaintiff  in  such 
a  case  cannot  recover  costs  from  that  time  or  date,  but  must 
from  that  time  or  date  pay  the  costs.  The  defendant's  offer 
was,  therefore,  an  effectual  offer,  and  adequate  to  protect  him 
against  costs,  and  to  entitle  him  to  costs  from  that  time  or 
date. 

But  we  must  go  further.  The  plaintiff  was  not  entitled  to 
any  costs,  because  her  recovery  was  less  than  fifty  dollars,  and 
the  defendant  was  entitled  to  all  the  costs  of  the  action. 

It  was  provided  in  the  Kevised  Statutes  (2  R.  S.  613,  §  3, 
subdivisions  1  and  2)  that  the  plaintiff  recovering  judgment 
should  recover  costs  as  follows :  (1)  "  In  all  the  actions  relating 
to  real  estate  enumerated  in  the  fifth  chapter  of  this  act,  and 
in  all  proceedings  to  recover  the  possession  of  land  forcibly 
entered  or  detained.     (2)  In  all  actions  in  which  the  title  to 
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lands  or  tenements,  or  a  right  of  way,  or  a  right  by  prescrip- 
tion or  otherwise  to  any  easement  or  any  land,  or  to  overflow 
the  same,  or  to  do  any  other  injury  thereto,  shall  have  been 
put  in  issue  by  the  pleadings,  or  shall  liave  come  in  question  on 
the  trial  of  the  cause."  Among  the  actions  enumerated  in  the 
fifth  chapter  referred  to  are  actions  "  of  trespass  on  lands  for 
the  recovery  of  treble  damages."  Notwithstanding  these  pro- 
visions, it  was  held  in  Wickham  v.  Seely  (18  Wend.  649)  that  a 
plaintiff  in  an  action  of  trespass  quoere  clausum  fregit^  prose- 
cuted in  the  Supreme  Court — not  under  the  statute  giving  treble 
damages  —  recovering  less  than  fifty  dollars  damages,  was  not 
entitled  to  costs,  but  was  bound  to  pay  costs  to  the  defendant, 
although  the  locus  in  qun  was  uninclosed,  imoccupied  and 
uncultivated,  because  the  defendant  did  not  put  his  title  in 
issue.  The  effect  of  that  decision  was  that  in  all  actions  of 
trespass,  where  treble  damages  were  not  claimed,  the  defend- 
ant would  recover  the  costs  of  the  action  if  he  did  not  put  in 
issue  the  plaintiff's  title,  although  the  plaintiff  alleged  title  in 
his  complaint,  unless  the  plaintiff  recovered  at  least  fifty 
dollars.  The  action  of  trespass  on  lands  to  recover  treble 
damages  was  the  only  exception  to  the  rule  that  where  a  plain- 
tiff could  commence  and  try  his  action  in  Justices'  Court,  and 
yet  commenced  his  action  in  the  Supreme  Court,  he  was 
obliged  to  recover  at  least  fifty  dollars  to  entitle  him  to  costs. 
The  distinction  as  to  costs  between  ordinary  actions  of  trespa£6 
on  lands  and  trespass  to  recover  treble  damages  no  longer 
exists.  All  actions  for  injuries  to  lands  now,  as  to  costs,  stand 
on  the  same  footing,  and  the  scheme  and  policy  of  the  law  are 
absolute  that  the  plaintiff  shall  not  recover  costs  in  the  Supreme 
Court  in  any  case  where  he  could  have  commenced  and  tried 
his  action  in  a  Justice's  Court,  unless  his  recovery  shall  be  at 
least  $50. 

In  the  Code  of  1848,  subdivision  one  of  section  269  was 
substituted  and  made  to  embrace  the  substance  of  subdivisions 
one  and  two  of  the  sections  of  the  Revised  Statutes  above 
quoted,  and  it  gave  the  plaintiff  costs  "  in  an  action  for  the 
'^covery  of  real  property,  or  where  a  claim  of  title  to  real 
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property  arises  on  the  pleadings  or  is  certified  by  the  court  to 
have  come  in  question  at  the  trial."  The  same  provision  is 
now  found  in  subdivision  one  of  section  3228  of  the  Code  as 
follows :  "  An  action  triable  by  a  jury  to  recover  real  property 
or  an  interest  in  real  property,  or  in  which  a  claim  of  title  to 
real  property  arises  on  the  pleadings  or  is  certified  to  have 
come  in  question  upon  the  trial."  Under  the  Revised  Statutes 
the  requirement  was  that  the  plaintifiTs  title  must  have  been 
"  put  in  issue  by  the  pleadings."  Now  the  requirement  is  that 
a  claim  of  title  must  "  arise  upon  the  pleadings."  We  think 
the  meaning  in  both  cases  is  substantially  the  same.  The  pro- 
vision in  the  Code  is  a  mere  revision  of  the  prior  law,  and  in 
such  a  case  a  mere  change  of  phraseology  must  not  be  deemed 
or  construed  to  change  the  law  unless  it  evidently  appears  that 
such  was  the  intention  of  the  legislature.  {Taylor  v.  Ddancy^ 
2  Caine's  Cases,  143 ;  GoodelZ  v.  Jackson^  20  Johns.  693 ; 
MaMer  of  Brovm^  21  Wend.  316 :  Hall  v.  Western  Trans,  Co.^ 
34  N.  Y.  284.) 

It  has  never,  prior  to  the  decision  now  under  review,  been 
decided  in  any  case,  either  under  the  Revised  Statutes  or  under 
the  Code,  so  far  as  we  can  find,  that  a  plaintiff  can  recover  his 
costs  in  the  Supreme  Court  in  an  action  of  trespass  on  lands 
where  the  allegation  of  title  in  his  complaint  is  admitted,  or 
not  put  in  issue  by  the  answer,  unless  his  recovery  be  at  least 
fifty  dollars.  On  tlie  contrary,  the  decisions  are  uniform  to 
the  effect  that  in  such  a  case  he  cannot  recover  the  costs,  but 
the  defendant  can.  {(yBeilly  v.  DavieSj  4  Sandf .  723 ;  Snyder 
V.  Beyer  J  3  E.  D.  Smith,  235 ;  NUes  v.  Lindsley^  8  How,  Pr. 
131 ;  Burnet  v.  KeJZy,  10  id.  406 ;  Squires  v.  Seward^  16  id.  478  ; 
Utter  V.  Oifford,  25  id.  289 ;  Earl  of  Craven  v.  Price,  37  id. 
15 ;  Turner  v.  Vam,  Riper,  43  id.  33 ;  Lillis  v.  0'  Conner,  8 
Hun,  280 ;  Lea/m  v.  Currier,  15  id.  184 ;  Green  v.  Trustees, 
etc.,  30  id.  306 ;  Crowell  v.  Smith,  35  id.  182 ;  Bailey  v.  Daig- 
ler,  50  id.  538;  KeUyy.  N.  T.  <&  M.  B.  R,  R.  (7a,  81  N.T. 
233 ;  Dunster  v.  Kelly,  110  id.  558.)  These  cases  all  involved 
the  construction  of  the  language  contained  in  subdivision  1 
of  section  3228,  and  the  meaning  of  the  phrase  '^  a  claim  of 
SiOKBLs— Vol.  LXXXIH.        23 


l'T8^  Lynk  v.  Weaveb.  [Oct, 


Opinion  of  the  Court,  per  Earl,  J. 


title  to  real  property  arises  upon  the  pleadings,"  and  thej 
determine  beyond  any  question  that  a  claim  of  title  does  not 
arise  by  the  mere  assertion  of  title  in  the  complaint,  even  in  a 
case  where,  if  the  title  were  disputed,  it  would  be  incumbent 
upon  the  plaintiff  to  prove  it  at  the  trial.  A  claim  of  title  in 
the  complaint  is  not  a  claim  of  title  upon  the  pleadings. 
Where,  viewing  all  the  pleadings,  there  is  no  issue  or  dispute 
about  the  title,  in  no  legal  sense  can  it  be  said  that  a  claim  of 
title  arises  upon  the  pleadings.  The  phrase  has  reference  to  a 
ease  where  both  parties  in  the  pleadings  claim  the  title,  or 
where  one  claims  it  and  the  other  disputes  it.  This  construc- 
tion of  the  phrase  preserves  the  historic  continuity  of  the  law 
and  enforces  the  policy  of  the  law  which  seeks  to  compel  a 
plaintifi  in  cases  where  his  claim  is  under  fifty  dollars  to  sue 
in  a  Justice's  Court  in  all  cases  where  that  court  has  jurisdiction. 

It  is  not  disputed  that  this  action  upon  these  pleadings  could 
have  been  commenced  and  tried  in  a  Justice's  Court  The  law 
prohibits  justices  from  trying  and  determining  disputed  titles 
to  real  estate.  Here  there  was  no  dispute  about  the  title. 
That  was  admitted,  and  the  question  of  damages  was  really  the 
only  one  to  be  tried  and  determined.  The  action  was  to  recover 
damages  for  an  injury  to  property.     (Code,  §  2862,  subd.  2.) 

The  counsel  for  the  plaintiff  thinks  great  inconvenience  and 
injustice  may  flow  from  the  holding  that  the  plaintiff  cannot 
recover  costs  in  such  a  case  as  this,  and  he  calls  our  attention 
to  section  2956  of  the  Code,  which  provides  for  a  case  where 
the  action  for  an  injury  to  real  estate  is  conunenced  in  a 
J^tice's  Court  and  the  defendant  does  not  interpose  a  plea  of 
title  and  give  the  undertaking  required  in  such  a  case.  The 
aection  is  as  follows :  "  If,  however,  it  appears  upon  the  trial, 
from  the  plaintiff's  own  showing,  that  the  title  to  real  property 
ia  in  question  and  the  title  is  disputed  by  the  defendant,  the 
justice  must  dismiss  the  complaint  with  costs  and  render  judg- 
ment against  the  plaintiff  accordingly."  His  claim  is  that  in 
the  cases  contemplated  by  this  section  the  defendant  may  dis- 
pute the  title  of  the  plaintiff  and  thus  oust  the  justice  from 
jurisdiction,  and  then  when  the  plaintiff  commences  his  action 
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in  the  Supreme  Court  admit  his  title  and  thus  impose  the  costs 
there  upon  him.  Of  course,  if  that  could  be  done  in  a  case 
like  this,  there  would  be  a  mischief  improvided  for  by  the  law. 
We  do  not  now  determine  whether  the  practice  suggested  by 
the  plaintifiTs  counsel  could  be  successfully  pursued  by  a 
defendant  in  such  a  case  as  this.  We  are,  however,  inclined 
to  the  opinion  that  it  could  not  be,  and  that  when  such  a  case 
arises  it  will  be  found  that  the  difficulty  suggested  does  not 
exist  It  is  sufficient  to  say  now  that  this  is  not  such  a  case. 
Here  the  plaintiff  did  not  in  the  first  instance  commence  her 
action  in  a  Justice's  Court.  If,  however,  we  should  uphold 
the  plaintifiPs  contention  in  this  case,  injustice  would  result  in 
another  direction.  Then  the  plaintiff  could  generally,  in  action 
of  trespass,  by  alleging  in  his  complaint  title  as  the  basis  of 
his  action,  maintain  that  a  claim  of  title  arose  on  the  pleadings 
and  could  thus,  for  any  trivial  trespass  where  he  knew  there 
was  no  dispute  about  his  title,  recover  costs  in  the  Supreme 
Court,'  and  this  could  always  be  done  when  the  trespass  related 
to  unoccupied,  vacant  lands  not  in  the  actual  possession  of  the 
plaintiff.  The  conclusion  which  we  have  reached  is  supported 
by  the  plain  meaning  of  the  statute,  and  by  the  general  policy 
of  the  law. 

The  orders  of  the  General  and  Special  Terms  should  be 
reversed  and  the  motion  granted,  with  costs  of  the  appeals  to 
the  Greneral  Term  and  to  this  court,  and  ten  dollars  costs  of 
the  motion. 

All  concur. 

Orders  reversed. 
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Statement  of  case. 

The  Pbolpe  ex  rel.  Jettie  Danzioer,  Bespondent^  t).  The 
1^28  fl8S:  Pbotestant  Episoopal  House  of  Mebcy  of  the  City  of 

New  York,  Appellant 

In  re  Custody  of  Mollie  Danzioeb. 

Where,  in  proceedings  by  habeas  corpus,  it  appears  that  the  person  is  held 
in  custody  under  a  commitment  issued  by  a  magistrate,  the  only  inquiry 
.  is  whether  the  magistrate  had  jurisdiction  of  the  case  and  authority  to 
pronounce  the  judgment  rendered  for  the  cause  assigned. 

The  decision  of  the  magistrate  may  not  be  reviewed,  and  so,  it  is  not  essen- 
tial to  return  the  evidence  on  the  trial.    (Code  Civ.  Pro.  §§  2032,  2034.) 

If  the  process  be  valid  on  its  face,  the  burden  of  impeaching  its  validity 
rests  upon  the  prisoner. 

Under  the  provision  of  the  Code  of  Civil  Procedure  in  reference  to  pra 
ceedings  on  the  filing  o.^  a  traverse  to  a  return  to  a  writ  of  habeas  corpus 
(§  2039),  the  return  is  to  be  assumed  to  be  true,  except  in  so  far  as  its 
material  allegations  are  controverted  by  the  traverse. 

The  portion  of  such  provision  requiring  the  court  or  judge  before  whom 
the  prisoner  is  brought  to  proceed  in  a  summary  way  to  hear  the  evi> 
dence,  has  no  application  unless  the  material  allegations  showing  juris- 
diction are  controverted  by  a  proper  traverse. 

By  the  return  to  a  writ  of  habeas  corpus,  it  appeared  that  the  prisoner  was 
held  by  defendant,  one  of  the  institutions  named  in  the  act  of  1886 
(Chap.  353,  Laws  of  1886),  amending  the  Consolidation  Act  for  the  city 
of  New  York,  by  virtue  of  a  commitment  issued  by  a  police  justice  of 
that  city.  The  commitment  stated  that  the  prisoner  was  a  female  under 
sixteen  years  of  age;  that  she  was  brought  before  the  magistrate  by  a 
policeman,  who  charged  upon  his  oath  that  she  was  found  in  a  reputed 
house  of  prostitution,  and  was  in  danger  of  becoming  morally  depraved; 
that  she  confessed  and  was  convicted  of  the  charge  and  committed  to 
the  guardianship  of  the  institution.  Heldy  that  the  commitment  was  in 
substance  and  form  sufficient  to  show  jurisdiction  of  the  person  of  the 
prisoner  and  of  the  subject-matter  of  the  complaint,  as  given  by  said  act. 

The  petitioner  for  the  writ  undertook  to  traverse  the  return  by  filing  a 
verified  statement  in  which  she  averred  that  the  prisoner  was  her 
daughter,  and  previous  to  her  arrest  resided  with  petitioner;  that 
neither  the  petitioner  nor,  as  the  petitioner  is  informed  and  believes, 
the  prisoner  was  examined  before  the  magistrate,  nor  was  any  evidence 
given  to  show  that  the  house  wherein  ihe  latter  was  found  was  a 
reputed  house  of  prostitution,  or  that  she  was  an  inmate  thereof  and  in 
danger  of  becoming  morally  depraved.  Held,  that  the  traverse  failed  to 
controvert  any  of  the  material  facts  stated  in  the  return,  or  to  avoid 
them  by  extrinsic  matter;  that  while  it  would  have  been  competent  for 


1891.]      People  ex  bbl.  v.  P.  E.  House  of  Msbot.         181 


Opinion  of  the  Court,  per  Ruobb,  Ch.  J. 

tbe  petitioner  to  have  disputed  the  facts  upon  which  the  jurisdiction  of 
the  magistrate  was  predicated,  or  to  have  alleged  extrinsic  facts  tending 
to  show  want  of  jurisdiction,  in  the  absence  of  such  allegations  it  was 
the  duty  of  the  judge  to  remand  the  prisoner. 

(Argued  June  4,  1801;  decided  October  6,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  13, 1891, 
which  reversed  an  order  of  Special  Term  discharging  the  peti- 
tioner from  custody. 

The  nature  of  the  proceedings  and  the  material  facts  are 
stated  in  the  opinion. 

A,  cfe  C.  Steckler  for  relator.  The  complaint  was  the  foxmda- 
tion  of  the  proceedings  against  the  respondent,  and  cannot  be 
used  as  evidence  nor  to  substantiate  charges  made  against  her. 
The  complaint  must  be  sustained  by  legal  evidence.  {People  v. 
Fuller^  17  Wend.  211.)  The  commitment  by  the  magistrate 
and  his  adjudication  that  she  was  an  inmate  of  a  reputed  house 
of  prostitution,  and  in  danger  of  becoming  morally  depraved, 
was  not  made  according  to  the  statutes  nor  to  the  laws  of  the 
state  of  New  York.  (Code  Crim.  Pro.  §§  196,  197,  198,  199; 
200.)  Under  the  Penal  Code  (§  291,  subd.  2),  authorizing  the 
conmiitment  of  children  "  not  having  any  home  or  other  place  of 
abode,  or  proper  guardianship,"  the  guardianship  contemplated 
is  not  the  mere  temporary  supervision  of  a  companion  in  the 
street,  and  the  commitment  is  not  authorized  by  reason  of  the 
child  being  found  with  an  improper  person  on  a  single  occa^ 
sion,  where  its  parents  have  a  home  with  proper  surroundings. 
{People  ex  rd.  v.  N.  T,  C.  Protectory,  44  Hun,  526 ;  19  Abb. 
[K  C]  142.) 

EVbridge  T,  Oerry^vA  Courtland  F.^naJZd  for  defendant. 

RuoEB,  Ch.  J.  The  sole  question  in  this  case  is  whether  the 
defendant,  a  benevolent  institution,  had  legal  authority  for 
detaining  MoUie  Danziger,  a  female  infant  over  the  age  of 
twelve  years,  committed  to  its  custody  by  a  police  justice  of 
the  city  of  New  York. 
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The  question  arose  npon  returns  made  by  the  defendant  and 
committing  magistrate  to  a  writ  of  habeas  corpus  and  certiorari. 
The  undisputed  evidence  showed  that  Mollie  Danziger,  a  female 
infant  of  the  age  of  sixteen  years,  was  arrested  on  the  8th  day 
of  August,  1890 ;  and  was  brought  before  Andrew  J.  White, 
a  police  justice  of  the  city  of  New  York,  on  the  tenth  day  of 
August  thereafter,  and  tried  for  the  ofiense  of  being  found  in 
a  reputed  house  of  prostitution^  and  in  danger  of  becoming 
morally  depraved,  and  was  convicted  of  the  charge  and  com- 
mitted to  the  Protestant  Episcopal  House  of  Mercy  of  New 
York,  by  such  magistrate,  to  remain  under  the  guardianship  of 
said  institution  during  her  minority ;  unless  sooner  discharged 
by  the  trustees  or  managers  thereof.  The  act  under  which 
such  conviction  was  had,  read  as  follows :  "  Whenever  any 
female  over  the  age  of  twelve  years  shall  be  brought  by  the 
police,  or  shall  voluntarily  come  before  a  committing  magis- 
trate in  the  city  of  New  York,  and  it  shall  be  proved  to  the 
satisfaction  of  such  magistrate  hy  the  confession  qfsuch/emaley 
or  by  competent  testimony,  that  such  female  is  found  in  a 
reputed  house  of  prostitution  or  assignation,  *  *  *  and 
in  danger  of  becoming  morally  depraved,  *  *  *  guch 
magistrate  may  thereupon  commit  such  female  to  the  Protes- 
tant Episcopal  House  of  Mercy  of  New  York,  *  *  *  and 
said  institution  is  authorized  to  receive*  and  hold  females  com- 
mitted under  this  act"  It  was  also  provided  that  "every 
cojimitment  made  under  this  act  shall  state  the  name  and  age 
of  the  female  so  committed,  together  with  the  cause  of  her 
commitment,  and  shall  designate  the  institution  to  which  she 
shall  be  committed,  **  *  and  such  commitment  shall 
also  state  the  term  of  the  commitment,  *  *  *  provided, 
however,  that  no  commitment  made  under  the  act,  which  shall 
recite  the  facts  upon  which  it  is  based,  shall  be  deemed  or  held 
to  be  invalid  by  reason  of  any  defect  or  imperfection  in  form." 
(Chap.  353,  Laws  of  1886.) 

Writs  of  habeas  corpus  and  certiorari  were  duly  issued  and 
served  upon  the  defendant,  and  the  committing  magistrate 
requiring  them  respectively  to  make  return  of  the  time  and  caus^ 
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of  the  impriBonment  and  detention  of  the  said  MoUie  Danziger 
to  a  justice  of  the  Supreme  Court  The  said  defendant  made 
return  to  such  writs,  that  it  had  the  said  MoUie  Danziger  in 
custody  by  virtue  and  authority  of  the  mandate  of  Andbew  J. 
WHPrE,  a  police  justice  of  the  city  of  New  York,  a  copy  of 
which  was  attached  to  said  return.  This  commitment  was  sub- 
stantially in  the  following  words :  Whebeas,  MoUie  Danziger, 
a  female  of  the  age  of  sixteen  years,  was,  on  the  10th  day  of 
August,  1890,  duly  brought  before  me,  charged  before  me 
upon  the  allegation  under  oath  of  Thomas  J.  Crystal,  that  the 
said  female,  MoUie  Danziger,  on  the  8th  day  of  August,  1890, 
at  the  city  and  county  aforesaid,  was  found  in  a  reputed  house 
of  prostitution  situated  at  119  Mulberry  street  in  said  city  of 
New  York,  and  is  in  danger  of  becoming  morally  depraved. 
And  I,  having  in  due  form  of  law  examined  said  complainant 
and  the  witnesses  before  me  produced,  and  also  the  said  female, 
who  was  duly  produced  for  my  personal  inspection  pursuant 
to  law,  and  it  appearing  and  having  been  proven  to  me  to  my 
satisfaction,  by  competent  testimony  and  evidence,  and  hy  the 
confession  of  suchfefmale^  that  she  was  of  the  age  of  sixteen 
years,  and  was,  on  the  day  aforesaid,  found  in  a  reputed  house 
of  prostitution  at  number  119  Mulberry  street,  in  said  city  of 
New  York,  and  was  in  danger  of  becoming  morally  depraved, 
Now,  therefore,  I  do  adjudge  that  the  allegations  set  forth  and 
stated  to  have  been  proved  are  true,  and  that  it  is  for  the 
welfare  of  said  female  that  she  be  placed  in  a  reformatory ; 
and  she  is,  therefore,,  commanded  to  be  deUvered  into  the 
custody  of  the  said  Protestant  Episcopal  House  of  Mercy,  to 
be  and  remain  in  its  custody  during  her  minority,  unless  sooner 
discharged  by  the  trustees  or  managers  thereof.  This  com- 
mitment was  signed  by  the  said  justice  under  his  hand  and  seal. 
The  justice  also  made  return  to  the  writs,  wherein  he  stated 
that  on  said  10th  day  of  August,  1890,  "  I  examined  orally 
the  said  complainant  and  the  witnesses  before  me  produced  in 
due  form  of  law,  and  also  the  said  child  who  was  duly  pro- 
duced for  my  personal  inspection,  and  it  then  and  there 
appeared,  and  was  conclusively  proven  to  my  satisfaction  by 
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competent  testimony  and  evidence,  that  the  material  allega- 
tions set  forth  and  charged  in  said  complaint  were  true,  and 
that  thereupon  I  did  so  adjudge  and  did  commit  said  child  by 
official  commitment." 

A  copy  of  said  complaint  was  also  returned,  whereby  it 
appeared  that  Tliomas  J.  Crystal  was  duly  sworn  on  said 
10th  day  of  August,  1890,  and  deposed  and  testified  that  he 
belonged  to  the  6th  precinct  police,  and  that  on  the  8th  day 
of  August,  1890,  at  the  city  of  New  York,  in  the  county  of 
New  York,  one  Mollie  Danziger,  now  present,  being  a  female 
actually  and  apparently  over  the  age  of  twelve  years  and 
under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of  sixteen 
years,  was,  by  deponent,  found  in  a  reputed  house  of  prostitu- 
tion at  No.  119  Mulberry  street  in  said  city  of  New  York,  and 
is  in  danger  of  becoming  morally  depraved.  This  deposition 
was  signed  by  said  Crystal,  and  purported  to  be  sworn  to 
before  said  magistrate  at  said  trial. 

The  counsel  for  the  petitioner  makes  several  points  as  to  the 
sufficiency  of  the  return  to  authorize  the  imprisonment  of  the 
accused  female,  and,  among  other  things,  claims  that  the  evi- 
dence given  before  the  justice  on  the  trial  should  have  been 
returned,  and  that  the  language  of  the  confession  made  by  the 
prisoner  should  have  been  incorporated  in  the  return.  He  also 
claims  that  the  evidence  of  the  witness  Crystal  was  insufficient 
as  to  the  reputation  of  the  house  in  which  he  found  the 
accused,  or  that  she  was  in  danger  of  becoming  morally 
depraved,  because  the  facts  upon  which  his  evidence  was 
predicated  were  not  returned. 

The  character  of  the  argument  addressed  to  tliis  court  seems 
to  indicate  that  the  counsel  for  the  petitioner  supposed  that 
the  return  to  a  writ  of  habeas  corpus  assimilated  that  required 
by  a  certiorari  to  review,  and  that  the  evidence  taken  on  the 
trial  should  be  returned.  These  proceedings,  however,  are 
radically  different ;  the  one  being  instituted  for  the  purpose  of 
determining  whether  a  person  detained  in  custody  is  held  by 
legal  authority,  and  the  other  for  the  purpose  of  reviewing  the 
determinations  of  subordinate  tribunals  in  a  judicial  proceeding. 
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In  habeas  corpns  the  only  inqnrj  is  whether  tiie  magistrate 
issning  process  had  aathoritj  to  pronounce  a  judgment  of 
imprisonment  for  the  canse  assigned,  and  if  this  has  been  shown 
the  statute  forbids  the  judge  to  review  the  decision  of  such 
magistrate.    {People  ex  rd.  Tweed  v.  Liscomh^  60  N.  Y.  570.) 

A  brief  reference  to  the  powers  of  a  judge  on  habeas  corpus 
proceedings  goes  far  to  determine  the  merits  of  this  contro- 
versy. The  Code  of  Civil  Procedure  provides  that  wlien  it 
appears,  among  other  things,  that  the  prisoner  is  detained  in 
custody  "  by  virtue  of  the  final  judgment  or  decree  of  a  com- 
petent tribunal  of  civil  or  criminal  jurisdiction,"  and  the  time 
for  which  he  is  required  to  be  retained  has  not  expired,  the 
court  must  remand  him.  (§  2032.)  Section  2034  of  the  same 
Code  enacts  that  the  court  or  judge  is  prohibited  in  such  case, 
on  a  return  to  the  writ,  from  inquiring  into  the  legality  of 
any  mandate,  judgment,  decree  or  final  order. 

Kef  erring  to  these  requirements,  it  was  said  by  Judge  Allen, 
in  the  celebrated  case  of  People  ex  rd,  Tweed  v.  Liecomb  (60 
N.  Y.  571),  to  be  the  consensus  of  all  the  authorities  that  "  as 
well  at  common  law  as  under  the  statutes  of  the  state,  if  the 
party  is  detained  on  process,  the  existence  and  validity  of  the 
process  are  the  only  facts  in  issue,  and  the  right  to  inquire 
into  the  validity  of  the  process  is  co-extensive  with  that  which 
is  allowed  in  an  action  for  false  imprisonment.  If  the  process 
is  valid  on  its  face,  it  will  be  deemed  prima  facie  legal, 
and  the  prisoner  must  assume  the  burden  of  impeaching  its 
validity  by  showing  a  want  of  jurisdiction.  *  *  x*  If  the 
judgment  is  merely  erroneous,  the  court  having  given  a  wrong 
judgment  when  it  had  jurisdiction,  the  party  aggrieved  can 
only  have  relief  by  writ  of  error  or  other  process  of  review." 
Tliis  court  also  held  in  People  ex  rd.  Van  Piper  v.  ^ew 
York  Catholic  Protectory  (106  N.  Y.  604)  that  a  summary 
conviction  by  a  police  magistrate,  under  section  291  of  the 
Criminal  Code,  cannot  be  set  aside  on  habeas  corpus  or  certiorari 
on  averments  and  proof  that  the  fact  proved  before  the 
magistrate  on  which  the  conviction  depended  were  not  true. 

It  seems  clear,  therefore,  that  the  only  question  before  the 
SioKBLB  — Vou  LXXXm.        24 
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jndge  on  the  return  to  this  writ,  was  whether  the  magistrate 
executing  the  commitment  had  jurisdiction  of  the  case  and 
authority  to  pronounce  the  judgment  rendered.  An  inspection 
of  the  returns  and  the  accompanying  documents  shows,  we 
think,  conclusively  that  the  jurisdiction  of  the  magistrate  over 
the  person  of  the  offending  female  and  the  subject-matter  of 
the  complaint  was  fully  demonstrated,  and  that  the  commit- 
ment was,  in  substance  and  form,  sufficient  and  correct  to 
show  such  jurisdiction  and  the  legality  of  this  proceeding.  It 
was  thereby  shown  that  the  accuser  was  a  female  of  the  age  of 
sixteen  years,  and  was  brought  before  the  magistrate  by  a 
policeman  of  the  city  of  New  York,  and  was  there  charged 
upon  his  oath  with  being  found  in  a  reputed  house  of  prosti- 
tution  in  New  York,  and  was  in  danger  of  becoming  morally 
depraved ;  that  the  female  confessed  the  charge,  and  that  her 
conviction  followed.  The  statement  in  the  commitment  con- 
formed strictly  to  the  proof  in  the  case  and  made  a  case  that 
was  brought  clearly  within  the  language  and  spirit  of  the 
statute.  It  cannot  admit  of  question  but  that  the  commitment 
was  sufficient  to  protect  the  defendant  from  an  action  for  false 
imprisonment  at  the  suit  of  the  prisoner,  or  that  it  required 
the  judge  on  the  hearing  to  refuse  her  discharge,  unless  some 
of  the  material  facts  stated  in  the  return  were  traversed  or 
avoided  by  the  petitioner.  The  petitioner  did  undertake  to 
traverse  the  returns  and,  in  pursuance  of  that  purpose,  filed  a 
verified  statement,  in  which  she  averred :  "  First.  That  the 
said  Mollie  Danziger  is  your  petitioner's  daughter  (and)  by  and 
up  to  the  time  of  her  arrest  resided  with  your  petitioner  at 
No.  189  Clinton  street  in  the  city  of  New  York.  Second. 
Further  answering  upon  information  and  belief,  she  alleges 
tliat  (neither)  the  said  Mollie  Danziger  nor  your  petitioner 
were  examined  by  the  police  magistrate,  before  whom  the  said 
Mollie  was  brought,  nor  was  any  evidence  offered  to  show  that 
the  house  No,  119  Mulberry  street  is  a  reputed  house  of  pros- 
titution, or  that  the  said  Mollie  was  an  inmate  thereof  and  that 
slie  was  in  danger  of  becoming  morally  depraved."  The 
proceedings  before  a  judge,  on  the  filing  of  a  traverse,  are 
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regalated  by  section  2089  of  liie  Code  of  Civil  Procedure^ 
which  reads  as  follows :  ^^  A  prisoner  produced  vpon  the  return 
of  a  writ  of  habeas  corpus  may,  under  oath,  deny  any  material 
aUegstion  of  the  return  or  make  any  aUegation  of  fact,  show- 
ingdAer  that  his  imprisonment  or  dete^ion  is  unlawful  or 
that  he  is  entitled  to  his  discharge.  Thereupon,  the  court  or 
judge  must  proceed,,  in  a  summary  way,  to  hear  the  evidence 
produced  in  support  of  or  against  the  imprisonment  or  deten- 
tion, and  to  dispose  of  the  prisoner  as  the  justice  of  the  case 
requires^"  The  plain  implication  from  this  section  is  that  the 
return  is  to  be  assumed  to  be  true,  except  in  so  far  as  its 
material  all^ations  are  controverted'  by  the  traverse.  An 
examination  of  the  traverse  in  this  case  fails,  we  think,  to 
show  that  any  of  the  material  facts  stated  in  the  return  were 
either  controverted  or  avoided  by  extrmffic  matter.  It  is  true 
the  traverse  alleges  that  the  offending  female  resided  with  her 
mother  up  to  the  time  of  her  arrest ;  but  this  allegation,  if 
true,  does  not  necessarily  controvert  the  finding  of  the  com- 
mitting magistrate  that  she  was  also  found  in  a  reputed  house 
of  prostitution  and  was  in  danger  of  becoming  morally 
depraved  That  she  might  legally  have  resided  in  one  place 
and  have  been  found  in  another  for  improper  purposes  is  not 
only  quite  possible,  but  is  probably  a  very  frequent  occurrence 
in  the  history  of  prostitution  in  large  cities.  Even  if  it  could 
be  regarded  as  an  argumentive  denial  of  the  fact  that  the 
accused  was  found  in  a  reputed  house  of  prostitution,  it  would 
stni  be  open  to  the  objection  that  it  was  an  effort  to  retry  the 
issue  already  determined  by  the  eommitting  magistrate  upon 
competent  evidence. 

The  trav»*se  also  alleged  that  neither  Mollie  Danziger  nor 
the  petitioner  was  examined  before  the  police  magistrate.  It 
was,  of  course,  unnecessary  that  either  of  these  parties  should 
be  examined  on  the  trial.  It  was  the  duty  of  the  magistrate 
to  read,  the  charge  to  the  prisoner  and  hear  her  plea  to  the 
charge,  and  the  return  impliedly  states  that  this  was  done  and 
certifies  that  she  confessed  the  charges  made  in  the  complaints 
There  is  no  denial  of  this,  fact  and,  under  the  statute,  such  cour 
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f ession  is,  of  itself,  sufficient  to  sustain  the  judgment  rendered 
in  this  case.  We  do  not  think  the  allegation,  on  information 
and  belief,  that  she  was  not  examined  (obviously  as  a  witness)  is 
sufficient  to  raise  an  issue  as  to  the  fact  of  confession  which 
she  made  as  a  party  to  the  proceeding. 

The  f nrther  allegations  of  the  traverse  are  to  the  effect  that, 
as  the  petitioner  is  informed  and  believes,  there  was  no  evi- 
dence offered  to  show  that  the  house.  No.  119  Mulberry  street, 
was  a  reputed  house  of  prostitution,  or  that  the  said  Mollie 
was  an  inmate  thereof.  This  allegation  referred  simply  to  the 
proceedings  on  the  trial  and  did  not  in  any  way  tend  to  con- 
tradict the  jurisdictional  facts  stated  in  the  return.  The  facts 
that  Crystal  in  his  deposition  stated  it  to  be  a  reputed  house  of 
prostitution,  and  that  the  prisoner  confessed  it  to  be  such,  and 
that  she  was  found  therein,  were  each  and  all  wholly  uncon- 
troverted.  That  she  was  in  danger  of  becoming  morally 
depraved  followed  as  a  necessary  inference  from  the  other 
facts  proven.  The  traverse  is  carefully  worded,  and  whatever 
impression  it  was  intended  to  convey,  it,  in  law,  amounts 
simply  to  an  assertion  that,  in  the  opinion  of  the  petitioner, 
there  was  no  evidence  given  on  the  trial  authorizing  a  convic- 
tion. In  the  face  of  the  distinct  statement  of  the  return  that 
the  offending  female  confessed  the  charge,  and  the  direct  evi- 
dence of  the  policeman  making  the  arrest  to  the  jurisdictional 
facts,  we  do  not  think  this  equivocal  and  ambiguous  statement 
is  entitled  to  be  considered  as  a  denial  of  the  facts  returned. 

If  it  was  intended  by  die  petitioner,  by  this  all^ation,  to 
bring  in  question  the  sufficiency  or  competency  of  the  evidence 
offered  in  support  of  the  conviction  before  the  magistrate,  as 
the  argument  seems  to  import,  a  writ  of  certiorari  for  review 
should  have  been  obtained,  which  would  have  required  a 
return  of  the  evidence  taken  on  the  trial.  But  this  course 
was  not  taken,  and  a  review  of  the  conviction  on  the  merits 
is  not  permitted  by  this  proceeding. 

As  it  was,  no  evidence  was  offered  by  either  party  on  the 
return  of  the  writ,  and  the  argument  of  the  case  proceeded 
before  the  judge  without  objection  on  either  side.    It  was 
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aaeumed  by  the  court  and  the  parties  that  no  other  traverse  of 
the  return  could  be  made,  and  the  judge  decided  tbe  applica- 
tion upon  the  papers  then  before  him  and  ordered  the  accused 
to  be  discharged  from  custody.  The  case  was  treated  as 
though  a  demurrer  to  the  traverse  had  been  interposed,  or  in 
some  form  as  though  questions  of  law  were  alone  involved  in 
the  decision  of  the  application. 

We  are  of  the  opinion  that  the  order  of  the  judge  was 
erroneous,  and  that  it  having  been  established  by  the  conceded 
facts  that  the  prisoner  was  held  under  the  final  judgment  of  a 
competent  tribunal  of  criminal  jurisdiction  under  the  express 
provisions  of  the  Code,  she  should  have  been  remanded.  Tlie 
writ  issued  in  this  case  did  not  call  for  a  return  of  the  evidence 
given  on  the  trial,  as  it  required  the  defendant  therein  to 
return  only  the  day  and  cause  of  the  imprisonment,  and  this 
requirement  was  suiBciently  complied  with  by  a  return  of  a 
proper  and  sufficient  warrant  of  commitment  alone.  If  a  war- 
rant thus  returned  show<>d  the  jurisdiction  of  the  officer  mak- 
ing it  to  render  the  judgment  described  therein,  it  was  sufficient 
nnder  the  requirements  of  the  statute.  It  would,  of  course, 
have  been  competent  for  the  petitioner  in  such  case  to  have 
disputed  the  facts  upon  which  the  jurisdiction  of  the  magis- 
trate was  predicated,  or  to  have  alleged  extrinsic  facts  tending 
to  show  the  want  of  jurisdiction  on  his  part  to  render  the  judg- 
ment; but  in  the  absence  of  such  allegations  in  the  traverse,  it 
was  the  plain  duty  of  the  judge  to  remand  the  prisoner.  Sec- 
tion 2039,  requiring  the  judge  to  proceed  in  a  summary  way 
to  hear  the  evidence,  has  no  application,  unless  the  material 
allegations  of  the  return  showing  jurisdiction  are  controverted 
by  a  proper  traverse.  When  that  is  done,  the  requirement  is 
imperative  and  imposes  upon  the  judge  the  duty  of  hearing 
the  evidence  of  the  parties  in  respect  to  the  issues  made. 

For  the  reasons  stated,  we  think  the  orders  of  the  General 
and  Special  Terms  should  be  reversed  and  the  prisoner 
remanded  to  the  custody  of  the  defendant 

All  concur. 

Orders  reversed. 
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Cornelia  Oilman,  Kespondent,  ^l  Preble  Tucksb,  Appellant 

The  legiidature  lias  no  power  to  deny,  for  any  caoae,  to  a  party  who  has 
been  illegally  deprived  of  his  property,  aocess  to  the  constitutional 
courts  of  the  «tale  ior  relief;  the  denial  of  a  remedy  for  the  wrong 
inflicted  deprives  him  of  his  property  as  «fEectually  «s  if  it  had  been 
taken  from  him  by  direct  legislative  enactment. 

A  statute  which  assumes  to  destroy  or  nullify  a  party's  mimiments  of  title 
is  as  effective  in  depriving  him  ef  his  property  as  one  which  bestows  it 
directly  upon 'another. 

fio,  also,  authority  which  permits  a  party  to  be  deprived  of  his  property 
by  indirection  is  as  much  within  the  meaning  and  spirit  of  the  constitu- 
tional prohibition  as  when  it  attempts  to  do  the  same  thing  directly. 

A  statute  which  provides  for  an  involuntary  transfer  of  property  from  one 
person  to  .another  without  due  process  of  law,  whether  with  or  without 
compensation,  is  unconstitutional,  whatever  may  be  the  pretext  upon 
which  it  is  founded. 

After  Judgment  has  been  rendered  in  an  action,  the  fruits  thereof  are 
rights  of  property,  and  are  beyond  the  reach  of  legislative  power  to 
affect. 

The  provision  «of  the  Code  of  OivU  Procedure  (§  1440)  lekiting  to  the  title 
to  real  property  sold  on  execution,  as  amended  in  1881  (Chap.  681,  Laws 
of  1881),  which  provides  that  if  the  title  of  the  sherifTs  "grantee  or  his 
assignees  is  adjudged  for  any  reason  or  cause  whatever  to  be  null  and 
void  in  any  action  for  that  purpose  brought  by  the  Judgment  debtor  or 
his  assignees,  such  Judgment  shall  have  no  force  or  effect  unless  within 
twenty  days  after  the  entry  "  or  in  case  of  pending  appeal,  within  twenty 
•days  after  final  Judgment  "  the  plaintiff  shall  pay  to  such  grantee  or  his 


assignees  the 


money 


*    paid  on  the  sale,  with  interest 
including  the  costs  and  expenses 


from  the  time  of  the  sale,  ♦  ♦  < 
of  defendant  in  defending  the  action,  <>  *  *  and  in  the  event  of  the 
plaintiff's  failure  to  pay  such  purchase-money  and  expenses  within  the 
time  aforesaid,  said  title  shall  be  valid  in  said  grantee,"  is  imconstitu- 
tional  and  void;  it  violates  the  constitutional  prohibition  against  depriv- 
ing the  owner  of  his  property  without  due  process  of  law,  and  it  assumes 
to  nullify  a  final  and  unimpeachable  judgment.  It  is  also  objectionable 
l}y  reason  of  the  ambiguity  of  the  provision  relating  to  the  time  limited 
for  making  the  payments  required  by  it. 


<Argued  June  4,  1891;  decided  October  6,  1891.) 


Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  the  first  Monday  of 
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December,  1890,  which  affinned  an  order  of  Special  Term  deny- 
ing a  motion  by  defendant  for  an  order  declaring  the  jndg- 
ment  obtained  in  the  above-entitled  action  of  no  force  and 
effect 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

£l8ek  Cowen  for  appellant.  In  all  cases  where  a  judgment 
is  wholly  or  partially  paid,  or  where,  for  any  reason,  it  is  void, 
and  it  would  be  unjust  and  inequitable  to  collect  it,  the  proper 
remedy  is,  by  motion  in  the  court  in  which  it  was  rendered, 
either  to  vacate  or  cancel  the  judgment,  or  for  a  perpetual  stay 
of  execution.  (  Vilaa  v.  P.  <fe  M.  B.  R.  Co.,  123  N.  T.  451 ; 
Roach  V.  Duchworihy  96  id.  391.)  Section  1440  of  the  Code 
of  CSvil  Procedure  protects  any  person  who  has  received  the 
sheriff's  deed,  whether  he  was  the  original  purchaser  at  the 
sale  or  a  creditor  who  has  redeemed  from  such  purchaser. 
(Code  Civ.  Pro.  §§  1479,  1480 ;  Romne  v.  PhUUpa,  24  N.  Y. 
463 ;  Chrystie  v.  Phyfe,  19  ii  344 ;  Van  Veehten  v.  Pe€^^ 
^aarij  65  Paige,  512 ;  Sblmes  v.  Carley,  31  N.  Y.  289 ;  CJuiuie 
V.  iT.  Y.  a  R.  R.  Co.,  26  id.  528 ;  People  v.  Draper,  16  id. 
532.)  Section  1440  of  the  Code  of  Civil  Procedure  is  not  a 
violation  of  any  constitutional  provision  t)f  this  state  or  of  the 
United  States.  (Molntyre  v.  Sanford,  89  N.  Y.  634 ;  BeU 
V.  Vanderhilt,  67  How.  Pr.  340 ;  Ensign  v.  Barse,  107  N.  Y. 
329 ;  Tovm  of  Duanesburgh  v.  Jenkins,  57  id.  177 ;  Horton 
V.  Town  of  Thornpso^i,  71  id.  522 ;  People  v.  McDonald,  69 
id.  862 :  2  E.  S.  375,  §  69.) 

Eoerett  P.  Wheeler  and  Tucker,  Hardy  dk  Wavnwright 
for  appellant.  S^tion  1440  of  the  Code  is  constitutional. 
{Bonns  v.  May,  120  N.  Y.  357 ;  Brevoort  v.  Brooklyn,  89 
id.  128 ;  Terry  v.  Wlieeler,  123  id.  76  ;  Clementi  v.  Jackson, 
92  id.  591 ;  Ensign  v.  Barse,  107  id.  329 ;  Williams,  v.  City 
of  Albany,  122  U.  S.  154 ;  PeopU  v.  Turner,  117  K  Y.  227 ; 
€4  id.  268.)  Previous  to  1827  it  was  the  law  of  this  state  that 
a  mortgage  or  other  security  taken  upon  a  loan  of  money  at 
usurious  rate  was  void.     Nevertheless  it  was  also  the  law  that 


192  GiLMAN  V.  TUCKEB.  [Oct, 


Statement  of  case. 


a  i^arty  seeking  equitable  relief  in  reference  to  snch  mortgage 
or  security  was  obliged,  as  a  condition  of  obtaining  this  relief, 
to  tender  the  amount  which  he  had  actually  received,  with 
legal  interest.  This  would  seem  to  be  in  complete  analogy  to 
the  present  case.  {Livingston  v.  Harris^  3  Paige,  527,  533 ; 
Tupper  V.  PoweUy  1  Johns.  Ch.  439 ;  l'^an7iing  v.  Dunham^ 
5  id.  122.)  A  statute  may  be  constitutional  in  part,  even 
though  there  are  constitutional  objections  to  another  part 
The  point  always  is  whether  the  two  portions  are  separable. 
(Sedgwick  on  Stat.  Const  413,  414 ;  People  v.  Green^  58  N. 
Y.  295.)  In  the  case  at  bar  it  may  be  contended  that  the 
legislature  has  no  power  to  require  as  a  condition  of  granting 
the  relief,  the  payment  of  the  costs  and  expenses  of  the 
litigation.  The  case  is  much  stronger  in  favor  of  the  require- 
ment that  the  plaintil!  shall  repay  to  the  defendant  the  amount 
due  at  the  sale,  for  the  effect  of  this  payment  was  undoubtedly 
to  extinguish  a  debt  due  from  the  defendant  in  the  first  suit, 
the  plaintiff  iu  the  second.  {Mclntyre  v.  Sanford^  89  X.  Y. 
634.)  In  considering  this  statute  reference  should  be  liad  to 
the  legislation  which  it  codified.  It  is  not  to  be  inferred  from 
a  mere  change  in  the  phraseology  that  it  was  the  intention  to 
change  the  law.  {Ilall  v.  W,  2\  Co.,  34  IS".  Y.  284,  287 ;  2  R  S. 
371,  373,  380,  §§  45-49,  50,  61.)  By  the  payment  to  Prentice, 
Preble  Tucker  acquired  all  the  rights  of  Prentice,  including 
the  right  to  be  reimbursed  '^  the  sum  of  money  which  was 
paid  upon  the  sale."  {Booth  v.  F,  Bank,  50  N.  Y.  400;  Peo- 
ple v.  Cromwell,  102  id.  477 ;  F,  cfe  C,  Bank  v.  Sherman,  33 
id.  69  ;  Gaffriey  v.  Chapman,  4  Robt.  275  ;  Eaves  v.  irender" 
son,  17  Wend.  190;  Rose  v.  Pose,  7  Barb.  174;  Wiiherby  v. 
Man,  11  Johns.  518 ;  Benton  v.  Batch,  43  Hun,  142.)  The 
reversal  of  the  judgment  in  favor  of  Mary  A.  P.  Tucker 
against  Mrs.  Gilman  does  not  affect  the  case.  While  that  judg- 
ment was  in  force  a  purchaser  of  it  in  jood  faith  and  for  value 
acquired  Prentice's  title  under  his  judgment.  (4  Kent's  Comm. 
436 ;  Wood  v.  Jackson,  8  Wend.  9 ;  Davis  v.  Gaines,  104  U. 
S.  386 ;  Gay  v.  Brignarddlo,  1  WalL  627 ;  Hennig  v.  Punettj 
4  Daly,  543.) 
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Charles  E.  Hughes  and  George  H.  Fletcher  for  respondent. 
The  case  at  bar  does  not  fall  within  the  provisions  of  section 
1440  of  the  Code  of  Civil  Procedure.  (Code  Civ.  Pro. 
§§  1450,  1471,  1480,  1638,  1650;  Schemierhom  v.  MerriU,  1 
Barb.  512 ;  Vcmghn  v.  Ely^  4  id.  159  ;  Smith  v.  Colwdl^  17 
id.  157 ;  Southw(^th  v.  Scqfield^  51  N.  Y.  513 ;  Ford  v.  Bd^ 
mont,  69  id.  567 ;  Bumham  v.  Onderdonck^  41  id.  431 ;  Bar^ 
na/rd  v.  Sims^  42  Barb.  307.)  It  has  not  been  shown  that  the 
plaintiff  is  in  default.  (Cooley  on  Tax.  [2d  ed.]  463,  464 ; 
Melntyre  v.  Sanford^  2  Civ.  Pro.  Rep.  306.)  The  amend- 
ment of  1881  to  section  1440  of  the  Code  of  Civil  Procedure 
authorizes  an  unlawful  deprivation  of  property  and  is  uncon- 
stitutional. {Lawton  v.  Steele j  119  N.  T.  226 ;  Wilkinson  v. 
IMand,  2  Peters,  267 ;  Taylcyr  v.  PoHet\  4  Hill,  140 ;  Cooley 
on  Taxn.  [2d  ed.]  465,  553 ;  Bowe  v.  U,  S.  E.  Co,,  36  Hun, 
407 ;  Weston  v.  Watts,  45  id.  219 ;  Cooley  on  Const.  Law,  327  ; 
O.  cfe  M.  R.  Co.  V.  Lackey,  78  111.  55  ;  Campbell  v.  Evans,  45 
N.  Y.  356 ;  Lowry  v.  Rainwater,  70  Mo.  152 ;  People  v. 
Otis,  90  N.  Y.  48  ;  Hart  v.  Henderson,  17  Mich.  218 ;  Crorn- 
"weU  V.  MacLeam,,  123  N.  Y.  474 ;  Stuart  v.  Palmer,  74  id. 
183  ;  Marshall  v.  McDaniel,  12  Bush.  378  ;  McGhee  v.  Ellis, 
4  litt.  245 ;  Muir  v.  Craig,  3  Blackf .  292 ;  Hawkins  v. 
Miller,  26  Ind.  173  ;  Price  v.  Boyd,  1*  Dana,  436  ;  Howard 
V.  North,  5  Texas,  29(1  ;  McLaughlins,  Daniel,  8  Dana,  183  ; 
Jones  v.  French,  92  Ind.  138 ;  Short  v.  Sears,  93  id.  605 ; 
JBentley  v.  Long,  1  Strob.  Eq.  52 ;  Pope  v.  Macon,  23  Ark. 
644 ;  Conway  v.  Cable,  37  HI.  82 ;  Douglass  v.  Flynn,  43 
Ark.  398  ;  Ross  v.  Irving,  14  DL  174 ;  Madland  v.  Berdand, 
24  Minn.  372.) 

RuGER,  Ch.  J.  Tliis  appeal  involves  the  construction  and 
constitutionality  of  section  1440  of  the  Code  of  Civil  Proced- 
ture,  as  amended  by  chapter  681  of  the  Laws  of  1881,  relating 
to  the  sale,  redemption  and  conveyance  of  real  property  sold 
on  execution. 

The  questions  arise  upon  the  affirmance,  by  the  General 
Term,  of  an  order  of  the  Special  Term  denying  the  defend- 
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ant's  motion  to  set  aside  and  vacate  a  judgment  entered  herein 
for  the  plaintiflE.  No  claim  was  made,  but  that  the  judgment 
was  regular  and  authorized  by  the  evidence  in  the  case,  or  that 
it  had  been  paid  or  satisfied  or  that  there  was  any  statute 
or  rule  of  law  which  required  the  court  to  set  aside  such 
judgment.  The  purposes  of  the  act  referred  to,  if  valid, 
do  not  require  an  order  of  the  court  to  render  them  effect- 
ive. The  contention  is,  that  the  defendant  is  entitled 
to  the  relief  asked  for,  because  the  plaintiff  did  not,  within 
twenty  days  after  the  recovery  of  the  judgment,  make  certain 
payments  to  the  defendant  required  by  the  statute,  in  default 
of  which  the  section  referred  to  declares  the  judgment  to  be 
of  "  no  force  or  effect." 

Even  if  it  be  conceded  that  the  provisions  of  the  Code  are 
valid,  it  does  not  follow  that  the  defendant  is  entitled,  as  of 
course,  to  the  relief  demanded.  It  is  not  required  by  the 
language  of  the  statute,  and  the  court  might  well  have  said,  in 
the  exercise  of  its  discretion,  that  the  defendant  should  be  left 
to  the  remedies  which  the  statute  gave  him,  and  that  it  would 
not  determine  the  controversy  in  a  summary  way  upon  motion. 
But  we  are  disinclined  to  dispose  of  the  appeal  on  this  point, 
as  important  questions  are  raised  by  the  case  which,  in  the 
interest  of  justice,  require  an  early  disposition. 

The  evidence  in  the  case  shows  that  previous  to  the  com- 
mencement of  this  action,  the  defendant  had,  as  a  subsequent 
judgment  creditor  of  the  plaintiff,  acquired  the  right  to  a 
deed  from  the  sheriff,  by  the  redemption  from  the  purcliaser 
upon  an  execution  sale,  of  a  house  and  lot  in  New  York 
belonging  to  the  plaintiff ;  and  she,  believing  the  sale  to  have 
been  unauthorized  and  illegal,  brought  this  action  to  com- 
pel a  determination  of  the  defendant's  claim  under  such 
redemption. 

In  answer  to  the  action  the  defendant  set  up  title  in  himself 
through  the  proceedings  to  redeem  from  the  former  judgment 
creditor  who  had  bid  it  in  on  an  execution  sale,  upon  a  judg- 
ment in  his  favor  against  the  plaintiff.  The  question  litigated 
upon  the  trial  was  as  to  the  validity  of  the  execution  upon 
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which  such  sale  was  had.  The  trial  court  found  that  it  waa 
"  a  void  process,  and  that,  therefore,  the  sale  under  that  void 
process  was  also  void  and  of  no  effect,  and,  therefore,  the 
defendant  Tucker  could  and  did  take  no  valid  title  by  reason 
of  his  redemption  from  a  sale  which  was  void."  {Place  v. 
RUey^  98  IST.  Y.  1.)  Judgment  was,  therefore,  rendered  in 
favor  of  this  plaintiff,  with  costs,  and  that  judgment  was 
affirmed,  not  only  by  the  General  Term,  but  also  by  this  court, 
with  costs.  It  is  now  claimed  that  this  judgment  is  ineffective, 
because  the  plaintiff  did  not,  within  twenty  days  after  its 
recovery,  in  compliance  with  section  1440,  pay  to  the  defend- 
ant the  moneys  required  to  be  paid  by  that  section.  The  sec- 
tion, as  amended,  reads  as  follows :  "  The  right  and  title  of  the 
judgment  debtor,  or  of  a  person  holding  under  him,  or  deriv- 
ing title  through  him,  to  real  property,  sold  by  virtue  of  an 
execution,  is  not  divested  by  the  sale,  until  the  expiration  of 
the  period  within  which  it  can  be  redeemed,  as  prescribed  in 
this  article  and  the  execution  of  the  sheriff's  deed.  But,  if  the 
property  is  not  redeemed  and  a  deed  is  executed  in  pursuance 
of  the  sale,  the  grantee  in  the  deed  is  deemed  to  have  been 
vested  with  the  legal  estate  from  the  time  of  the  sale."  ^  Then 
follows  the  amendment :  "  And  if  the  title  of  such  grantee,  or 
his  assignees,  is  adjudged, yb/*  any  reason  or  cause  whatsoever y 
to  be  null  and  void  in  any  action  for  that  purpose  brought  by 
the  judgment  debtor,  or  his  assignees,  such  judgment  shall 
have  7M?  force  or  effect^  unless  within  twenty  days  after  the 
entry  of  such  judgment,  the  plaintiff  shall  pay  to  such  grantee, 
or  his  assignees,  the  sum  of  money  which  was  paid  upon  the 
sale,  .with  interest  from  the  time  of  the  sale  as  prescribed  in 
this  article,  including  the  costs  and  expenses  of  defendant  in 
defending  the  action  in  which  such  judgment  was  recovered, 
to  be  adjusted  by  a  judge  of  the  court  in  which  said  action 
was  brought ;  and  in  the  event  of  plaintiff's  failure  to  pay  such 
purchase-money  and  expenses  within  the  time  aforesaid,  said 
title  shall  he  valid  in  said  granteeP 

It  was  also  provided  that  if,  in  any  pending  action  to  recover 
such  property,  an  appeal  had  been  taken,  the  plaintiff  should 
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have  twenty  days  from  final  judgment  in  his  favor  to  make  tlie 
payments  required. 

In  considering  the  meaning  and  effect  of  the  amendatory 
act,  it  is  desirable  to  have  in  mind  the  previous  condition  of 
the  law  on  the  subject.  The  Code  of  Civil  Procedure,  which 
was  a  substantial  re-enactment  of  the  provisions  of  the  Kevised 
Statutes,  in  respect  to  this  subject,  piovided  that,  on  a  sale  of 
lands  on  execution,  the  debtor's  title  sliould  not  be  divested 
until  fifteen  months  after  the  sale.  This  period  was  allowed 
him  and  his  judgment  and  mortgage  creditors  to  enable  them 
to  redeem  from  the  sale.  The  first  year  was  allowed  to  the 
debtor  and  the  three  succeeding  months  to  the  creditors  entitled 
to  the  benefit  of  the  redeeming  statute.  On  the  expiration  of 
the  fifteen  months,  in  case  there  was  no  redemption  by  the 
owner,  the  sheriff  was  bound  to  execute  a  deed  of  the  prem- 
ises to  the  purchaser  on  the  sale,  or  to  his  assignees,  or  to  the 
person  entitled  thereto  under  the  provisions  of  the  statutes 
relating  to  redemption.  (§  1471.)  Upon  a  redemption  by  the 
judgment  debtor,  or  his  heirs,  executors,  or  assignees,  the  sale 
and  certificates  thereof  become  null  and  void  and  no  convey- 
ance, therefore,  was  required  to  be  executed,  as  the  judgment 
became  satisfied  to  the  extent  of  the  smn  collected  and  applied 
on  the  execution,  and  the  title  of  the  property  sold  remained 
in  the  judgment  debtor.     (§  1448.) 

In  case  of  a  redemption  by  a  judgment  or  mortgage  creditor 
he  was  required,  not  only  to  pay  the  amount  specified  by  the 
statute  to  the  person  from  whom  he  redeemed,  but  also  to 
execute  a  satisfaction  of  his  judgment  or  mortgage,  stating 
that  the  redemption  satisfies  the  judgment  or  mortgage  in 
full,  or  to  a  specified  amount.  (§  1463.)  The  purchaser  of 
real  property,  sold  by  virtue  of  an  execution,  who  has  been 
evicted  from  the  possession  thereof,  or  against  whom  judg- 
ment is  rendered  in  an  action  to  recover  the  same,  in  conse- 
quence, first,  of  any  irregularity  in  the  proceedings  concerning 
the  sale ;  or,  second,  of  the  judgment  upon  which  the  execu- 
tion was  issued,  being  vacated  or  reversed,  or  set  aside  for 
irregularity,  or  error  in  fact,  may  recover  the  purchase-money 


1891.]  Oilman  v.  Tuckeb.  197 

Opinion  of  the  Court,  per  Ruoer,  Ch.  J. 


paid  by  him,  with  interest,  from  the  person  for  whose  benefit 
tlie  property  was  sold.     (§  1479.) 

In  case  of  a  sale  vacated  upon  an  "irregularity  in  the  pro- 
ceedings concerning  the  sale,"  the  judgment  under  which  the 
sale  was  made  is  revived  and  becomes  valid  to  enable  the  judg- 
ment creditor  to  collect  the  sum  paid  on  the  sale  with  interest. 
(§  1480.)  It  is  also  provided  that  a  judgment  creditor  who 
completes  proceedings  for  redemption  acquires  all  tlie  right, 
title  and  interest  in  the  property  which  the  purchaser  acquired 
by  the  sale.     (§  1471.) 

The  protection  which  this  scheme  affords  persons  who  have 
purchased  land  on  an  illegal  sale,  is  apparently  sufficient  for  all 
of  the  requirements  of  justice  or  equity,  independent  of  the 
amended  section.  Thus,  when  such  sale  is  declared  void,  the 
security  of  the  judgment  creditor  is  restored  for  the  purpose 
of  enabling  him  to  reimburse  himself  for  the  moneys  paid  on 
the  sale,  and  a  purchaser  on  a  sale  whose  title  is  defeated  for 
any  of  the  causes  specified  is  authorized  to  recover  the  pur- 
chase-money paid  by  him  from  the  judgment  creditor,  or 
those  who  represent  him. 

These  provisions  gave  an  adequate  and  sufficient  remedy  to 
all  of  the  parties  interested  where  there  had  been  an  illegal 
sale  on  execution.  The  judgment  creditor  lost  no  rights  by 
making  such  sale,  and  the  innocent  purchaser  and  his  assignees 
were  protected  as  well  where  the  judgment  was  founded  upon 
irregularities  in  the  proceedings  concerning  the  sale,  as  when 
it  had  been  reversed  or  vacated. 

There  could,  of  course,  be  no  just  foundation  for  a  claim  by 
the  judgment  creditor  to  be  reimburfied  by  anyone  when  his 
judgment  had  for  any  reason  been  reversed  or  set  aside, 
because  in  that  event  his  claim  would  itself  be  extinguished 
and  he  would  have  suffered  no  loss. 

A  point  is  made  by  the  respondent  upon  the  language 
of  the  act,  that  the  defendant,  being  a  redeeming  creditor, 
does  not  come  within  its  terms.  By  the  express  language 
of  the  act,  its  provisions  would  seem  to  be  operative  only 
where  the  land  had  not  been  redeemed.     There  can  be  no 
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qnestion,  we  think,  but  that,  under  the  language  of  the  statate^ 
the  land  had,  within  its  meaning,  been  redeemed,  and  the 
defendant  was,  therefore,  precluded  by  its  terms  from  availing 
himself  of  its  benefits.  If  this  should  be  held  to  be  the  true 
construction  of  the  act,  its  operation  would  then  be  confined 
to  those  who  purchased  on  the  sale,  and  their  assignees  alone, 
and  would  thus  exclude  the  defendant  from  the  benefit  of  the 
act. 

It  is  contended,  however,  by  the  appellant  that  a  redeeming 
creditor  comes  within  the  spirit  of  the  act,  and  should,  there- 
fore, be  held  to  be  within  its  meaning. 

We  should  be  reluctant,  under  any  circumstances,  to  extend 
by  construction  the  scope  and  application  of  a  statute  which 
seems  to  be  so  uncalled  for  and  inequitable  as  tins,  and  par- 
ticularly so  when  the  redeeming  creditor  has  an  adequate 
remedy  for  any  loss  which  he  may  have  incurred ;  but  where  a 
party  is  excluded  from  the  benefit  of  an  act  by  its  exprese 
language  the  court  is  not  at  liberty  to  extend  ite  operation  bj 
construction  for  the  purpose  of  bringing  him  within  its  spirit. 
But,  however  this  may  be,  we  think  that  it  is  due  to  the  gravity 
and  importance  of  the  questions  raised  that  we  should  base  our 
decision  upon  those  more  important  points  presented  by  the 
objections  to  the  validity  of  the  amendment. 

It  is  to  be  observed,  in  the  first  place,  that  the  act  is  predi- 
cated upon  the  existence  of  a  final  judgment  determining  not 
only  that  the  property  to  be  affected  has  been  illegally  sold, 
but  that  it  still  belongs  to  the  plaintiff  therein  and  that  the 
defendant  has  no  legal  claim  thereto,  but  also  awarding  to 
the  plaintiff  the  costs  of  the  action  and  impliedly  holding 
that  defendant  is  not  entitled  to  such  costs.  The  act  con- 
tains, therefore,  the  most  ample  concession  that  the  party 
against  whose  rights  it  is  aimed  is,  in  law,  the  absolute  owner 
of  the  property  to  be  affected  by  the  amendment  and  is  a 
judgment  creditor  of  the  defendant  to  the  extent  of  the  costs 
included  in  the  judgment.  It  then  proceeds  to  declare  how 
he  may  be  divested  of  this  title  and  property  and  provides 
that,  after  recovering  such  judgment,  unless  he  pays  within  a 
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limited  time  to  the  defendant  an  arbitrary  sum,  his  property 
shall,  by  force  of  the  act  alone,  be  transferred  to  his 
adversary. 

The  sole  aim  of  the  statute  thus  seems  to  be  to  effect  a  change 
of  title,  and  to  wrest  from  one  person  tlie  property  which 
has  been  finally  adjudged  to  be  his,  and  vest  it  in  another  by 
mere  force  of  the  legislative  will.  No  obligation  to  make  the 
payments  referred  to  existed  at  law  and  none  was  created  by 
the  act,  but  it  simply  declared  that  unless  they  are  made,  the 
defaulting  party  shall  forfeit  his  property  and  it  shall  be  trans- 
ferred to  another  who  has  neither  legal  nor  equitable  claim  to 
it.  In  leffect  it  reverses  the  judgment  and  gives  to  one  that 
which  the  court  has  deliberately  adjudged  to  another. 

The  plaintiff  contends  that  the  statute  is  unconstitutional, 
because  it  deprives  the  owner  of  his  property  without  due 
process  of  law,  and  we  are  of  the  opinion  that  the  claim  is 
well  founded. 

It  cannot  be  the  subject  of  doubt  that  an  act  of  the  legisla- 
ture which  provides  for  an  involuntary  transfer  of  property 
from  one  person  to  another,  without  due  process  of  law, 
whether  with  or  without  compensation,  violates  the  principles 
of  the  fundamental  law  whatever  may  be  the  pretext  upon 
which  it  is  founded. 

It  was  said  by  Justice  Jewett  in  Emhury  v.  Conner  (3  N. 
Y.  511),  after  a  review  of  the  authorities,  that  "  I  think  these 
decisions  should  be  regarded  as  having  settled  the  point  that  a 
statute  is  unconstitutional  and  void  which  authorizes  the  trans- 
fer of  one  man's  property  to  another  witliout  the  consent  of 
the  owner,  although  compensation  be  made." 

And  it  is  laid  down  in  Cooley's  Constitutional  Limitations 
(at  page  444)  as  an  elementary  principle  that  a  party  cannot 
"  by  liis  misconduct  so  forfeit  a  right  that  it  may  be  taken 
from  him  without  judicial  proceedings,  in  which  a  forfeiture 
shall  be  declared  in  due  form.  Forfeiture  of  rights  and 
properties  cannot  be  adjudged  by  legislative  acts,  and  confisca- 
tion, without  a  judicial  hearing  after  due  notice,  would  be  void 
as  not  being  due  process  of  law." 
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The  act  comes  clearly  within  the  spirit  of  our  decision  in 
Cromwell  v.  MacLean  (123  N.  Y.  474)  where  Judge  Peckham, 
in  relation  to  a  tax  sale,  says :  "  Holding,  as  we  must,  that  no 
title  or  interest  in  fact  passed  to  the  purchaser  at  these  tax 
sales  and  that  the  original  owner,  therefore,  still  retained  his 
title,  the  effect  of  the  act  in  question,  if  valid,  is  by  legislative 
fiat  to  transfer  the  title  of  the  property  of  Edward  C.  Wilson, 
as  trustee,  to  the  lessees  under  these  invalid  leases.  *  *  * 
Has  the  legislature  of  this  state  the  right  to  take  the  property 
of  A.  and  transfer  it  to  B.  under  the  guise  of  confirming  sales 
made  of  such  land  in  invitum  /  but  by  wliich  no  title,  in  fact 
or  in  law,  passed  from  the  owner  to  the  purchaser  ?  The  state- 
ment of  the  question  should  be  its  best  answer.  The  property 
thus  taken  is  not  taken  by  due  process  of  law.  *  *  * 
What  difference  does  it  make  to  say  that  the  legislature  is 
acting  only  in  a  way  of  validating  proceedings  to  collect  a  tax 
.which,  in  justice  the  owner  of  the  land  ought  to  pay.  The 
answer  is,  that  the  proceedings  have  been  so  fatally  defective 
that  no  title  has  passed  and  the  owner  has  his  title  to  his 
property  the  same  ajs  if  no  proceedings  had  been  taken.  Where 
is  the  authority  in  such  case  for  the  legislature  to  itself  trans- 
fer the  title  of  his  property  to  some  one  else." 

It  is  obvious  that  if  the  legislature  could  not  directly  con- 
firm such  a  sale,  the  court  ought  not  to  strain  to  discover  such 
an  illegal  intention  in  the  words  of  an  act  whose  motives  and 
purposes  are  ambiguous  and  indefinite. 

Tested  by  these  rules  we  are  unable  to  see  how  this  act  can 
be  supported  and  at  the  same  time  effect  be  given  to  the  con- 
stitutional guaranty.  It  was  said  by  Judge  Earl  in  Stuart  v. 
Palmer  (74  N.  Y.  183),  that  "the  constitutional  validity  of  a 
law  is  to  be  tested,  not  by  what  has  been  done  under  it,  but 
by  what  may  by  its  authority  be  done." 

A  consideration  of  the  results  which  may  be  reached  through 
the  provisions  of  this  act,  when  construed  according  to  the 
plain  meaning  of  its  language,  demonstrates  the  impossibility 
of  reconciling  its  provisions  with  the  requirements  of  the  funda- 
mental law.     The  obvious  intention  of  the  act  is  to  take  away 
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from  the  owner  all  remedy  for  the  recovery  of  his  property, 
except  upon  the  payment  hy  him  to  his  adversary  of  a  sum  of 
money  which  must  frequently  be  greater  than  the  value  of  the 
property  itself.  If  he  remains  in  possession  of  the  property,  he 
is  deprived  of  any  remedy  to  protect  his  possession,  and  if  his 
adversary  has  succeeded  in  obtaining  possession,  he  is  deprived 
of  any  remedy  to  recover  it,  except  upon  the  condition  that 
he  pays  as  much,  or  more,  than  it  is  probably  worth.  An 
owner  may,  therefore,  under  this  law,  be  stripped  of  his  prop- 
erty under  a  void  proceeding ;  be  turned  out  of  possession  and 
denied  any  affirmative  relief  in  the  courts,  unless  upon  the 
condition  that  he  pays  for  the  property  its  value,  as  determined 
"by  a  judicial  sale,  and  in  addition  thereto,  a  sum  for  costs  and 
expenses,  the  amount  of  which  he  has  no  means  of  ascertain- 
ing, and  which  may  also  exceed  the  value  of  the  property  in 
litigation.  A  more  efiPectual  scheme  to  deprive  an  owner  of 
his  property  could  hardly  be  conceived.  Whether  he  abandons 
it  to  the  wrong-doer  or  elects  to  seek  his  remedy  in  the  courts, 
the  property,  as  a  subject  of  value,  has  passed  from  him 
irrecoverably. 

Tt  is  not  claimed  by  the  appellant  that  the  change  of  title 
intended  to  be  effected  by  this  statute,  is  to  be  produced  by 
any  process  of  law,  or  as  the  result  of  any  judicial  proceeding 
-whatever ;  and  the  statute,  in  plain  language,  declares  that  it 
«hall  take  place  as  a  consequence  of  the  owner's  successful 
attempt  to  establish  his  right  through  any  action  at  law,  upon 
a  failure  to  make  the  payments  required.  The  statute  is 
intended  to  execute  itself  and  pass  the  title  upon  the  expira- 
tion of  the  time  limited  by  the  statute. 

One  of  the  arguments  by  which  the  statute  is  attempted  to 
be  sustained,  is  the  claim  that  the  legislature  has,  in  effect, 
required  the  owner  to  repay  certain  sums  of  money  which  had 
theretofore  l^een  appropriated  to  her  use,  and,  inasmuch  as  she 
has  had  the  benefit  of  the  amount  bid  on  the  sale,  it  is  argued 
that  it  is  in  accordance  with  eq'^itable  rules  that  she  should 
he  required  to  repay  such  sums  before  recovering  back  her 
property. 
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"We  do  not  think  it  is  competent  for  the  legislature  to  deny, 
for  any  cause,  to  a  party  who  has  been  illegally  deprived  of  his 
property,  access  to  the  constitutional  courts  of  the  state  for  relief. 

If,  as  we  have  seen,  he  is  denied  all  remedy  for  the  wrong 
inflicted  upon  him,  the  deprivation  of  his  property  becomes 
just  as  effectual  as  though  it  had  been  taken  from  him  by  direct 
legislative  enactment.  But,  however  this  may  be,  the  act  does 
not  seem  to  furnish  any  foundation  for  the  argument.  The 
plaintiff  has  never  in  fact  been  relieved  from  her  liability  to 
pay  the  original  judgment  and  has  not  derived  any  benefit 
from  the  attempted  sale.  That  liability  was  revived  against 
her  in  favor  of  the  judgment  creditor  when  she  lecovei^ 
judgment  for  the  land,  and  no  provision  is  made  by  the  act  for 
the  satisfaction  of  that  lien,  although  the  payment  required  by 
the  statute  be  actually  made  by  her.  The  lien  is  given  to  one 
party  and  the  payment  is  required  to  be  made  to  another,  and, 
in  the  absence  of  any  provision  in  the  statute  making  such 
payment  a  satisfaction,  it  is  difficult  to  see  why  the  lien  dc»e6 
not  remain  and  the  judgment  stand  unsatisfied. 

The  payment  required  was  also  unnecessary  for  the  protec- 
tion of  the  redeeming  creditor,  as  he  had  his  right  of  action  to 
recover  back  the  money  paid  by  him  from  the  person  to  whom 
it  was  paid.  The  section,  as  amended,  thus  secures  to  the  judg- 
ment creditor  not  only  a  lien  on  the  land  for  the  original  debt, 
but  leaves  him  in  possession  of  an  equivalent  sum  received 
from  the  redeeming  creditor,  and  the  redeeming  creditor  is 
entitled  to  receive,  not  only  tlie  money  required  to  be  paid 
under  this  statute  by  the  owner,  but  also  acquires  a  cause  of 
action  against  the  judgment  creditor  to  recover  back  the  money 
expended  by  him  on  redemption. 

Both  of  these  parties,  therefore,  have,  by  this  act,  double 
security  for  the  same  debt,  and  no  provision  is  made  by  the 
statute  that  the  payment  required  to  be  made  by  the  owner 
shall  satisfy  any  of  these  liabiUties.  It  would,  therefore,  sewn 
that,  in  fact,  no  benefit  accrued  to  the  plaintiff  from  the 
moneys  paid  on  the  sale,  and  no  pretense  was  left  for  the 
requirement  made  by  the  statute. 
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But  a  further  answer  to  the  claim  is  found  in  the  fact  that 
the  statute  proceeds  upon  no  such  theory,  and  purports  to 
make  no  such  application.  No  reference  is  made  in  it  to  the 
liabilities  of  the  judgment  debtor,  or  provision  made  for  their 
satisfaction,  and  the  sum  required  to  be  paid  by  her  has  no 
reference  to  the  existence  of  any  lien  or  debt,  or  its  amount. 
Indeed,  it  requires  the  payment  as  well  when  it  has  been  judi- 
cially pronounced  that  there  is  no  debt,  as  when  one  may,  in  fact, 
exist.  The  act  makes  no  distinction  between  cases  where  the 
judgment  itself  upon  which  the  sale  was  made  has  been  reversed 
and  set  aside,  and  those  in  which  the  process  alone  has  been 
adjudged  to  be  void.  It  wholly  ignores  any  such  distinction 
and  requires  the  payment  to  be  made  as  well  where  no  claim 
ever  existed  as  where  a  legal  claim  has  been  illegally  attempted 
to  be  enforced.  It  furnishes  no  argument  in  favor  of  the 
l^lity  of  this  act,  to  say  that  some  of  the  consequences  fol- 
lowing its  enactment  could,  under  special  conditions,  have 
been  constitutionally  produced,  if  provided  for  in  some  other 
way.  The  broad  question  here  is,  whether  this  enactment, 
construed  according  to  its  plain  meaning  and  intent,  enables 
one  person  to  acquire  the  property  of  another  against  his  will, 
except  by  due  process  of  law.  If  it  does,  the  courts  must  con- 
demn it  as  violative  of  the  fundamental  law.  The  vicious 
purpose  of  the  act  is  so  thoroughly  interwoven  with  the  whole 
scheme  of  the  enactment  as  to  render  it  impossible  to  eradicate 
its  objectionable  features  without  reconstructing  the  entire  sec- 
tion. It  is  not,  therefore,  a  case  where  any  part  of  the  act 
can  be  supported. 

We  also  think  the  act  violates  the  constitutional  guaranty^ 
because  it  assumes  to  nullify  a  final  and  unimpeachable  judg- 
ment, not  only  establishing  the  plaintifiPs  right  to  the  premises 
in  dispute,  but  also  awarding  him  a  sum  of  money  as  costs. 
After  rendition  this  judgment  became  an  evidence  of  title  and 
could  not  be  taken  from  the  plaintiff  without  destroying  one 
of  the  instrumentalities  by  which  her  title  was  manifested.  A 
statute  which  assumes  to  destroy  or  nullify  a  party's  muniments 
of  title  is  just  as  effective  in  depriving  him  of  his  property  as 
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one  which  bestows  it  directly  upon  another.  {Matter  of 
Jacobs^  98  N.  Y.  98,  and  authorities  there  cited.)  In  the  one 
case  it  despoils  the  owner  directly,  and  in  the  other  renders 
him  defenseless  against  any  assault  upon  his  property. 

Authority,  which  permits  a  party  to  be  deprived  of  his 
property  by  indirection  is  as  much  within  the  meaning  and 
spirit  of  tlie  constitutional  provision  as  when'it  attempts  to  do 
the  same  thing  directly.  Even  assuming  that  it  might  be  law- 
ful for  the  legislature  to  impose  a  condition  upon  the  right  of 
a  party  to  maintain  a  particular  action  to  recover  real  property, 
no  such  case  is  here  provided  for.  This  statute  makes  any 
action  at  law  to  establish  his  right,  subject  to  its  provisions, 
and  thus  deprives  him  of  all  remedy  for  the  wrong  done  him. 
It  not  only  does  this,  but  it  attempts  to  reverse  a  judgment 
and  give  to  the  defeated  party  the  fruits  of  a  recovery  awarded 
to  another.  "We  must  bear  in  mind  that  a  judgment  has  here 
been  rendered,  and  the  rights  flowing  from  it  have  passed 
beyond  the  legislative  power,  either  directly  or  indirectly,  tc 
reach  or  destroy.  After  adjudication  the  fruits  of  the  judg- 
ment become  rights  of  property.  These  rights  became  vested 
by  the  action  of  the  court  and  were  thereby  placed  beyond  the 
reach  of  legislative  power  to  afiect. 

We  have  been  referred  to  no  authority  which  justifies  legis- 
lation taking  such  rights  away  arbitrarily,  and  we  know  of  no 
theory  upon  which  it  can  be  sustained.  Instances  where  land, 
subject  to  a  lien  for  taxes,  has  been  sold  therefor,  and  the  owner 
has  been  required  to  pay  the  taxes,  as  a  condition  of  maintaining 
an  action  to  recover  the  land,  or  the  borrower  of  money,  at 
usurious  rates,  is  required  to  repay  the  sum  equitably  due 
before  maintaining  a  suit  in  equity  to  enforce  a  forfeiture  of 
the  securities  held  by  the  creditor,  are  obviously  not  analogous 
to  the  case  under  consideration. 

We  are,  therefore,  of  the  opinion  that  the  repugnancy 
between  the  law  and  the  constitutional  rights  of  the  citizen  is 
90  irreconcilable  that  the  law  must  fail. 

Another  serious  objection  to  the  law  seems  to  exist  in  the 
ambiguity  of  the  provisions  relating  to  the  time  limited  for 
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making  the  payments  required  by  it.  The  language  of  the 
statute  requires  the  payment  to  be  made  within  twenty  days 
after  judgment,  and  the  subsequent  portions  of  the  section, 
providing  that  in  case  of  pending  appeals  the  payment  might 
be  made  within  twenty  days  after  final  judgment,  would  seem 
to  imply  that  in  other  cases  the  time  must  be  limited  by  the 
original  judgment  If  this  be  so,  it  might  be  that  a  defend- 
ant, by  taking  an  appeal  and  staying  proceedings,  could  defeat 
any  effort  of  the  owner  to  make  the  payments,  and  thus  com- 
pel him  to  lose  his  land  although  he  might  be  willing  to  com- 
ply with  the  statute.  This  seems  to  show  the  recklessness  with 
which  the  owner's  interests  were  regarded  and  the  injustice 
which  may  be  perpetrated  under  its  provisions. 

It  is  not  without  a  feeling  of  satisfaction  that  we  have  found 
this  amendatory  statute  unconstitutional,  for  in  every  view  in 
which  it  may  be  considered  it  impresses  us  with  the  conviction 
that  it  is  grossly  inequitable  and  unjust.  We  can  discover  no 
reason  in  the  situation  of  the  purchaser  at  an  illegal  execution 
sale  under  the  existing  law  which  justifies  the  adoption  of  the 
careless,  ill  considered  and  inequitable  pro^dsions  which  distin- 
guish this  legislation. 

The  amended  section  is  subject  to  many  other  criticisms  which 
we  have  not  felt  called  upon  to  make,  as  those  already  referred 
to  fully  justify  the  conclusion  we  have  reached  in  the  case. 

The  order  should,  therefore,  be  affirmed,  with  costs. 

All  concur,  Eakl,  J.,  in  result. 

'Order  affirmed. 


FsANCEs  E.  Demarest,  by  Guardian  ad  litem,  Appellant,  v. 

James  A.  Flack  et  al..  Respondents. 

No  public  policy  forbids  the  transaction  of  business  in  this  state  by  a  cor- 
X>oration  formed  in  another  state  by  citizens  of  this  state  for  the  purpose 
of  transacting  business  here,  or  requires  the  exclusion  from  recognition 
by  the  courts  of  this  state  of  such  a  corporation. 

The  absence  of  terms  imposed  by  the  legislature  as  a  condition  of  such  a 
corporation  doing  business  in  this  state,  furnishes  no  ground  for  refusing 
to  recognize  it. 
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The  power  rests  with  the  legislature  exclusively  to  say  whether  any,  and, 
if  so,  what,  terms  shall  be  imposed  upon  such  a  corporation  as  a  condi- 
tion of  its  doing  business  here,  and  in  the  absence  of  any  statute  upon 
the  subject  and  unless  it  appears  that  the  corporation  is  formed  to  do 
acts  prohibited  by  the  laws  of  the  state  to  its  own  citizens  or  corpora- 
tions,  if  it  is  legally  incorporated  and  entitled  to  recognition  in  the 
courts  of  the  state  where  it  was  organized,  it  is  entitled  to  recognition 
and  protection  in  the  tribunals  of  this  state. 

In  an  action  to  recover  damages  for  injuries  received  by  plaintiff  while 
using  a  toboggan  upon  a  slide  on  premises  in  the  possession  and  man- 
agement of  defendants,  the  complaint  alleged  that  defendants  were  a 
joint  stock  company  doing  business  in  New  York  city  under  a  name 
given,  and  that  the  injuries  arose  from  the  negligence  of  their  employes. 
The  answer  denied  these  allegations.  Upon  the  trial,  plaintiff  gave 
no  evidence  as  to  defendants  being  a  joint-stock  company,  but  endeavored 
to  prove  a  joint  or  partnership  liability  based  upon  allegations  that  the 
premises  were  leased  to  them  for  the  purpose  of  putting  up  the  tobog- 
gan slides.  Defendants  claimed  that  they  were  simply  individual  mem- 
bers of  and  stockholders  in  an  incorporated  company,  which  hired  the 
grounds  and  operated  the  slides.  They  offered  in  evidence  a  certificate 
of  incorporation  of  such  company  under  the  laws  of  West  Virginia  and 
also  the  Code  of  said  state.  These  were  objected  to  on  the  ground  that 
the  existence  or  incorporation  of  such  company  should  have  been  pleaded. 
The  objections  were  overruled,  Hdd,  no  error;  that  the  defense  waa 
not  one  necessary  to  be  pleaded,  but  was  admissible  under  the  general 
denial  in  the  answer. 

By  said  Code  it  appeared  that  such  a  corporation  could  be  formed  under 
the  general  laws  of  that  state,  and  the  certificate,  which  was  in  proper 
form  and  properly  signed  and  sealed,  showed  that  all  the  requirements 
of  the  law  had  been  complied  vnih.  Held,  that  the  existence  of  an 
organization,  so  far  valid  as  to  entitle  it  to  recognition  as  a  corporation, 
in  the  courts  of  this  state  and  to  transact  business  here,  was  proved. 

Montgomery  v.  F<yi^bes  (148  Mass.  249);  HiUy.  Beach  (\2  N.  J.  Eq.  31);  Land 
Grant  li.  &  T.  Co.  v.  Bd.  Go,  ijomrs,  (6  Kan,  246),  distinguished. 

It  appeared  that  a  resident  of  New  York  acted  as  president  of  the  corpo- 
ration under  a  so-called  election,  although  it  did  not  appear  how  or  when 
he  was  elected;  also  that  another  resident  of  New  York  acted  as  treas- 
urer; that  the  company  was  in  possession  of  the  grounds,  admission  to 
which  was  charged,  and  the  moneys  paid  went  through  the  treasurer's 
hands.  Held,  that  there  was  sufficient  evidence  of  user  to  show  the  com- 
pany had  accepted  its  charter. 

Under  the  Code  of  West  Virginia,  the  certificate  is  evidence  of  the  exist- 
ence of  the  corporation;  after  the  issuing  of  the  certificate,  the  corpo- 
rators named  therein  are  required  to  appoint  a  time  and  place  for  a  meet- 
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ing  of  the  stockholders  to  elect  durectors,  make  by-laws,  etc. ;  directors 
of  such  a  corporation  are  required  to  be  residents  of  the  state,  unless  by 
Tefiolution  passed  by  the  corporation  persons  of  another  state  are  per- 
mitted to  be  directors.  It  did  not  appear  that  any  such  resolution  was 
passed  but  it  appeared  that  the  corporators  and  directors  were  citizens 
of  New  York.  Held,  that  the  election  of  non-resident  directors,  with- 
out a  by-law  or  resolution  permitting  it,  would  not  ipso  facto  dissolve 
the  corporation,  or  take  away  its  corporate  rights  or  franchises. 

(Argued  June  5,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  at  the  June  term,  1890,  which 
denied  a  motion  for  a  new  trial  and  directed  a  judgment  in 
favor  of  defendants. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
«re  stated  in  the  opinion. 

Seama7i  Miller  for  appellant.  The  alleged  West  Virginia 
corporation  is  fraudulent  and  void,  and  cannot  be  recognized 
by  the  courts  of  this  state  as  a  legally  constituted  corporation. 
i^£ank  v.  Earle^  13  Peters,  558 ;  Wright  v.  Bwady^  11  Ind. 
398  ;  Merrick  v.  Ycm  Santfard,  34  N.  T.  208  ;  Hill  v.  Beach, 
12  N.  J.  Eq.  35.)  The  court  erred  in  dismissing  the  complaint 
and  in  not  allowing  the  jury  to  pass  upon  the  facts.  {Rede- 
ruyur  v.  Mayo^  40  Ohio  St.  13.) 

Wales  F,  Severance  for  respondents.  If  the  judgment 
appealed  from  was  right  for  any  reason,  it  will  be  affirmed. 
{Marvin  v.  Ins.  Co.,  85  K  Y.  278-284 ;  Scott  v.  Morgan,  94 
id.  50&-515  ;  Teall  v.  C.  K  L.  Co..  119  id.  654.)  The  plain- 
tiflE  failed  to  establish  that  "  the  defendants  "  were,  at  the  time 
of  the  accident,  operating  the  slides.  {Southwick  v.  F,  N. 
Bamk,  84  N.  Y.  420 ;  Hmdecker  v.  KohJherg,  81  id.  296 ;  H. 
Ins,  Co.  V.  W.  Ins.  Co.,  51  id.  93 ;  Stapenhorst  v.  Wolff,  65  id. 
596 ;  Drucken  v.  M.  R.  Co.,  106  id.  157.)  There  are  no 
exceptions  calling  for  a  reversal.  {Griffvn  v.  Z.  I  R.  R.  Co., 
101  N.  Y.  348 ;  Quimby  v.  Strams,  90  id.  664 ;  Tooley  v. 
Bacon,  70  id.  34 ;  Wood  v.  Weimer,  104  TJ.  S.  786 ;  Ross  v. 
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Camphdl,  19  Hun,  615-617 ;  Pusey  v.  iV^.  J.  B.  R,  Co.,  14: 
Abb.  Pr.  [K  S.]  441 ;  Partridge  v.  Badger,  25  Barb.  146, 
171,  172 ;  Jones  v.  Ban^i,  24  id.  395,  398,  399 ;  Eagle  Works 
V.  Churchill^  2  Bosw.  166 ;  Buffalo  <&  B.  B.  B.  Co.  v.  Cary^ 
26  K  Y.  75-77;  Macon  Coumiy  v.  Shxyres,  97  U.  S.  309.) 

Peckham,  J.  The  plaintiff  alleged  in  her  complaint  that 
the  defendants  were  a  joint  stock  company  doing  business  in 
New  York  city  under  the  name  and  style  of  "America's 
Winter  Carnival  Company."  It  was  further  alleged  that  they 
were  the  owners  of  the  toboggan  slides  used  at  Fleetwood 
Park  in  the  city  of  New  York  and  that  such  slides  were  under 
their  management  and  control  The  plaintiff  also  alleged  that 
she  had,  while  riding  on  one  of  the  toboggans  upon  one  of  the 
slides  in  the  possession  and  management  of  the  defendants, 
been  accidently  and  seriously  injured  through  the  carelessness 
of  defendants  or  their  employes,  and  she  demanded  judgment 
for  $25,000  damages. 

The  defendants,  by  answer,  denied  that  they  were  a  joint 
stock  company  and  also  denied  the  allegations  that  they  were 
the  owners  of  the  toboggan  slides  mentioned  or  that  they  were 
under  their  control,  and  they  denied  all  allegations  of  negli- 
gence either  on  their  own  part  or  on  that  of  any  of  tlieir 
employes. 

Upon  the  trial  the  plaintiff  gave  no  evidence  as  to  the 
defendants  being  a  joint  stock  association,  but  endeavored  to 
prove  a  joint  or  partnership  liability  of  defendants  based  upon 
the  allegation  that  the  grounds  where  the  accident  occurred 
were  owned  by  the  New  York  Driving  Club,  and  that  in  the 
fall  of  1887  the  grounds  were  leased  by  it  to  the  defendants  for 
the  purpose  of  putting  up  these  toboggan  slides. 

The  evidence  tending  to  show  even  e^  prima  facie  liability 
on  the  part  of  the  defendants  is  of  the  most  meagre  character. 
We  will  assume,  however,  that  the  plaintiff  proved  enough  to 
call  upon  the  defendants  for  an  answer  to  her  cause  of  action* 

This  answer  was  in  brief  that  the  defendants  were  nothing 
but  individual  members  of  and  stockholders  in  an  incorporated 
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company  which  had  hired  the  grounds,  owned  the  toboggans 
and  operated  the  slides,  and  that  whatever  liability  there  was, 
if  any,  in  favor  of  the  plaintiff,  was  borne  by  the  incorporated 
company,  and  not  by  the  individual  stockholders  therein. 

To  prove  this  defense  the  counsel  for  the  defendants  offered 
in  evidence  a  certificate  of  incorporation  of  the  America's 
Winter  Carnival  Company,  as  organized  under  the  laws  of 
West  Virginia,  and  at  the  same  time  he  offered  the  Code  of 
West  Virginia  in  evidence. 

The  certificate  and  the  Code  were  objected  to  by  the  plain- 
tiff's counsel  on  the  ground  that  there  was  no  allegation  in  the 
answer  of  the  existence  of  a  corporation  or  the  incorporation 
of  the  America's  Winter  Carnival  Company,  and  that  it  was 
necessary  to  plead  such  fact  before  defendants  could  avail 
themselves  of  the  defense. 

The  certificate  was  further  objected  to  as  incompetent, 
immaterial  and  illegal. 

The  objections  were  overruled  and  plaintiff's  counsel  duly 
excepted. 

The  first  ground  of  objection  as  to  the  necessity  of  pleading 
the  defense  founded  on  the  incorporation  was  properly  over- 
ruled. It  was  not  a  defense  necessary  to  be  pleaded.  It  went 
to  the  root  of  the  cause  of  action,  and  tended  to  show  there 
never  had  been  any  liability  on  the  part  of  defendants.  It 
was  not  an  affirmative  defense  which  in  substance  admitted  an 
original  cause  of  action,  but  showed  facts  which  opei'ated  as  a 
satisfaction  thereof.  It  was  not  like  a  defense  of  payment,  or 
a  release,  or  an  accord  and  satisfaction.  If  operative,  it  showed 
there  had  never  been  any  liability,  and  hence  it  was  admissible 
under  the  defendants'  denial  of  any  liability  as  set  out  in  the 
complaint  The  certificate,  when  read  in  evidence,  showed 
that  it  was  signed  by  the  secretary  of  state  of  West  Virginia, 
and  that  it  was  issued  under  the  great  seal  of  that  state,  and  in 
it  the  secretary  declared  that  the  corporators  therein  nameo!, 
and  their  successors  and  assigns,  were,  from  the  12th  day  of 
December,  1887,  until  the  Ist  day  of  January,  1935,  a  corpora- 
tion by  the  name  and  for  the  purposes  set  forth  in  the  certificate. 
SioKBLS— Vol.  LXXXIU.        27 
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It  was  subsequently  proved,  under  objection  and  exception, 
that  this  company  was,  at  the  time  of  the  happening  of  the 
accident,  in  possession  of  the  toboggan  slide  in  question,  anc! 
was  the  owner  thereof. 

As  to  the  second  ground  of  objection  taken  by  plAifltifTs 
(Counsel  to  the  introduction  of  the  certificate,  that  il  was  incom- 
petent, immaterial  and  illegal,  we  may  assume  that  it  raises 
the  question  of  the  validity  of  the  incorporation  itself,  and  of 
its  sufficiency  as  a  defense.  Upon  this  issue  a  few  additional 
facts  must  be  stated. 

The  Code  of  West  Virginia  which  was  received  in  evidence 
shows  that  a  corporation  of  the  kind  herein  spoken  of  could 
be  formed  under  the  general  laws  of  that  state  by  five  or  more 
persons  signing  an  agreement  to  the  effect  stated  in  the  statute, 
and  by  the  payment  by  each  corporator  of  at  least  ten  per 
^cent.  of  the  par  value  of  the  stock  subscribed  for  by  him. 
Affidavits  on  the  part  of  at  least  two  of  the  corporators  stating 
necessary  facts  were  also  required  by  the  statute.  It  is  further 
therein  provided  that  the  agreement,  acknowledgment  and 
•affidavits  are  to  be  delivered  to  the  secretary  of  state,  and  he 
issues  to  the  corporators  his  certificate  under  the  great  seal  of 
the  state,  declaring,  among  other  things,  that  they  and  their 
successors  and  assigns  are  a  corporation  from  that  date  until 
a  time  therein  specified.  The  effect  of  the  certificate  is  pro- 
vided for  by  the  statute,  which  says  that  the  corporators 
and  their  successors  and  assigns  shall,  from  the  date  of  the 
•certificate  until  the  time  designated  therein,  be  a  corporation, 
and  the  certificate  shall  be  received  as  evidence  of  such  incor- 
poration. The  statute  provides  for  the  holding  of  meetings 
of  the  corporation,  including  the  first  general  meeting  for  pur- 
poses of  organization,  out  of  the  state,  and  it  also  provides  for 
keeping  the  principal  office  of  the  corporation  in  any  state  or 
territory  of  the  United  States,  and  it  permits  the  corporation 
to  adopt  by-laws  and  to  prescribe  the  qualifications  of  directors, 
and  if  it  be  not  otherwise  provided,  every  director  must  be  a 
stockholder  and  a  resident  of  the  state  of  West  Virginia. 

The  certificate  in  question  in  this  case  embodies  an  a^rj-ee- 


1891.]  Demabbst  v.  Flack  et  al.  211 


Opinion  of  the  Court,  per  Pbckham,  J. 


ment  among  five  corporators,  by  which  they  agree  to  become 
a  corporation  by  the  name  of  America's  Winter  Carnival  Com- 
pany, for  the  purpose  of  leasing  premises  for  amusement,  among 
others  for  toboggan  slides,  and  they  agree  that  its  principal 
oflSce  shall  be  in  the  city  of  New  York,  and  in  this  agreement, 
they  recite  that  they  have  subscribed  a  certain  sum  (named 
therein)  to  the  capital  of  the  company,  and  have  paid  ten  per 
cent,  thereof,  and  that  the  capital  so  subscribed  was  divided  into 
shares  of  one  hundred  dollars  each,  which  were  held  by  them. 
The  names  of  the  corporators  were  signed  to  the  agreement, 
and  their  residences  were  therein  stated  as  being  in  the  city  of 
New  York.  The  agreement,  properly  signed  and  acknowl- 
edged, was  presented  to  the  secretary  of  state  of  West  Vir- 
^nia,  and  a  certificate  of  incorporation  duly  issued,  as  already 
stated. 

From  the  evidence  it  is  clear,  upon  the  question  of  user, 
that  there  was  a  person  who  acted  as  president  of  this  company 
Tinder  a  so-called  election,  although  it  does  not  appear  how  or 
when  he  was  elected.  That  person  was  a  resident  of  New 
York.  There  was  also  a  person  who  acted  as  treasurer  of  the 
company,  and  he  also  resided  in  New  York.  The  treasurer 
kept  a  check-book  and  made  disbursements  for  the  company 
by  check,  and  received  what  money  came  to  it,  and  put  it  in 
the  bank.  There  were  no  by-laws.  The  ti-easurer  once  had 
charge  of  the  stock-book  of  the  company,  though  at  the  time 
when  he  was  sworn  on  the  trial,  he  did  not  know  where  it  was, 
and  he  supposed  the  company  was  not  then  in  ezist'Cnce. 

Admission  to  the  grounds  occupied  and  possessed  by  this 
company  was  charged  and  the  money  that  was  paid  for  admis- 
sion to  the  toboggan  slides  went  through  the  treasurer's  hands. 
No  one  could  get  in  without  paying  toU,  excepting  members 
of  the  driving  clnb. 

The  president  and  vice-president  were  directors,  as  was  also 
the  treasurer  and  one  other  stockholder.  This  company  was 
in  possession  of  the  toboggan  slides  when  the  accident  occurred, 
"  and  no  other  concern,  or  individuals,  or  anybody  else."  The 
defendant  Grant  said  he  had  stock  in  the  company,  which  he 
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paid  for,  and  that  he  refused  to  go  into  the  business  at  all, 
unless  under  an  incorporation.  The  books  of  the  company 
were  not  produced,  and  it  did  not  appear  what,  if  any,  books 
had  been  kept  by  it,  other  than  the  stock  and  check-books 
spoken  of  by  the  treasurer. 

This  is  substantially  all  that  appears  in  regard  to  user  by  the 
col'poration,  and  the  counsel  for  plaintiff,  upon  this  evidence, 
moved  to  strike  out  the  certificate  of  incorporation  and  all 
the  testimony  relating  thereto,  on  the  ground  "  that  the  direct- 
ors of  the  concern  were  residents  of  New  York,  and  that  under 
the  statute  of  West  Virginia,  it  was  necessary,  in  order  that 
the  corporation  be  duly  incorporated,  that  the  directors  of  the 
concern  should  be  residents  of  West  Virginia,  unless  a  special 
resolution  were  passed  by  the  corporation  permitting  persons 
of  any  other  state  to  be  such  directors."  The  motion  was 
denied,  and  thereupon,  on  motion  of  counsel  for  defendants, 
the  complaint  was  dismissed,  because  no  cause  of  action  was 
proved  against  the  defendants  personally.  There  was  sufficient 
evidence  of  user  to  make  it  clear  that  the  company  had  accepted 
its  charter  with  all  its  privileges  and  liabilities,  whatever  they 
might  be.  This  question  of  user,  altliough  not  specifically 
taken  in  the  above  objections,  has  been  urged  upon  us  here 
by  the  counsel  for  the  appellant,  and  we  think  it  well  enough 
to  say  what  we  have  upon  the  subject.  As  to  the  other  points 
which  have  been  actually  raised  by  the  motion  to  strike  out  the 
certificate,  we  think  a  proper  disposition  was  made  of  them  by 
the  court  below. 

By  the  statute  of  West  Virginia,  the  incorporation  precedes 
the  election  of  directors.  After  the  incorporation  ajid  subse- 
quent to  the  issuing  of  the  certificate  thereof  by  the  secretary 
of  state,  the  corporators  named  therein,  or  a  majority  of  them, 
are  directed  by  statute  to  appoint  a  time  and  place  for  holding 
a  general  meeting  of  the  stockholders  to  elect  directors,  make 
by-laws  and  transact  other  business.  A  failure  to  adopt  a 
by-law  at  the  fii^st  meeting,  permitting  the  election  of  non- 
resident directors  and  the  election  of  non-resident  directors  at 
?mch  meeting,  or  at  a  subsequent  one,  in  the  absence  of  a  by-law 
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permitting  it,  would  not  ipso  facto  dissolve  the  corporation  or 
take  away  its  corporate  rights  or  franchises.  The  company 
would  still  remain  a  legal  entity,  notwithstanding  its  failure  to 
adopt  the  proper  by-law,  or  in  its  absence  to  elect  resident 
directors.  The  counsel  for  plaintiff  was,  tlierefore,  in  error 
in  his  statement  as  to  tlie  law  of  West  Virginia. 

We  come  then  to  the  question  whether  upon  the  facts 
already  set  out  this  corporation  was  so  far  valid  as  to  be  enti- 
tled to  recognition  as  such  in  the  courts  of  our  state. 

The  plaintiff  says  that  it  clearly  appears  that  the  corporators 
thereof  were  citizens  of  New  York  and  the  corporation  was 
formed  by  them  in  the  state  of  West  Virginia  for  the  sole 
purpose  of  doing  business  out  of  that  state  and  in  the  state  of 
New  York,  in  which  latter  state  the  principal  office  was  also 
to  be  located.  These  facts  he  says  conclusively  prove  the 
invalidity  of  the  West  Virginia  corporation  so  far  at  least  as 
this  state  and  its  citizens  are  concerned. 

If  mistaken  in  that  view  he  still  urges  that  such  facts  render 
it  a  question  for  the  determination  of  the  jury  whether  the 
incorporation  was  attempted  to  be  made  in  good  faith  or  as  a 
mere  evasion  and  in  fraud  of  the  laws  of  West  Virginia  or  of 
New  York. 

He  claims  if  the  jury  should  find  the  purpose  was  one  of 
evasion,  that  in  such  case  the  incorporation  would  furnish  no 
defense  and  the  plaintiffs  would  be  liable  as  individuals. 

We  are  quite  clear  the  case  should  not  be  submitted  to  a 
jury  to  pass  upon  the  question  of  evasion  as  matter  of  fact. 
If  it  were,  we  might  find  different  juries  coming  to  different 
conclusions  upon  the  same  facts,  and  we  should  have  a  corpo- 
ration or  no  corporation  according  to  the  view  a  jury  might 
take  of  such  facts.  One  plaintiff  might  prove  the  evasion  to 
the  satisfaction  of  one  jury,  and  another  plaintiff  fail  on  pre- 
cisely the  same  facts,  and  thus  we  should  have  a  corporation  as 
to  A.,  and  no  corporation  as  to  B.,  and  the  same  question  con- 
stantly arising  as  often  as  the  corporation  or  its  members  were 
sued.  This  would  be  intolerable.  It  must  be  a  corporation 
as  to  all  persons  with  whom  it  has  business  dealings,  or  to  none. 
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In  other  words  it  must  be  a  question  of  law  instead  of  fact 
The  courts  of  any  country  recognize  foreign  corporations 
through  what  is  termed  national  or  state  comity.  {Merrick  \, 
Yam  Sa/nt/i)oord^  34  N.  Y.  208 ;  Bank  of  Aug^ieta  v.  EarU^ 
13  Peters,  519 ;  Christian,  Union  v.  Yount^  101  U.  S.  352.) 
But  whether  such  recognition  shall  be  given  must  be  decided 
by  the  courts  of  the  country  where  the  corporation  seeks  to  do 
business.  In  our  state,  as  in  others,  it  is  a  question  of  domestic 
policy,  and  what  that  policy  is  must  be  determined  by  an 
examination  of  our  own  legislation.  If  we  find  any  direct 
enactment  upon  the  subject,  it  is  our  duty  to  obey  it,  and  in  its 
absence  we  must  determine  the  question  with  reference  to  our 
general  legislation  and  to  the  circumstances  which  surround 
us  as  a  great  and  growing  commercial  community,  having 
need  of  and  employing  large  amounts  of  combined  capital  and 
for  whose  prosperity  and  growth  it  is  of  the  utmost  importance 
that  such  capital  should  have  the  greatest  facilities  extended  it 
for  useful  employment,  with  reasonable  and  proper  personal 
exemptions  from  liability.  We  can  find  no  reason  for  a 
domestic  policy  that  should  exclude  from  recognition  by  our 
courts  foreign  corporations  generally.  It  may  be  safely  said 
there  can  be  no  such  domestic  policy  at  the  present  day  in  a 
civilized  state.  The  question  then  arises  shall  we  go  behind 
the  certificate  of  incorporation  or  charter  of  a  foreign  corpora- 
tion for  the  purpose  of  inquiring  under  what  circumstanoeB 
and  for  what  purpose  outside  the  charter  it  was  incorporated? 
This  can  only  be  claimed  on  the  ground  that  the  charter  was 
obtained  in  fraud  or  evasion  of  the  laws  of  the  state  which 
granted  it,  or  for  the  purpose  of  evading  the  provisions  of  our 
own  laws. 

It  is  plain  there  was  in  regard  to  the  procurement  of  this 
charter  no  fraud  upon  or  evasion  of  the  laws  of  West  Vir* 
ginia,  even  if  we  should  admit  that  such  fact  would  constitute 
good  ground  for  our  refusal  to  recognize  such  corporation, 
although  no  proceedings  had  been  taken  to  annul  its  charter 
in  the  state  which  granted  it     This  point  is  by  no  means  dear. 

However  that  may  be,  it  is  impossible  not  to  see  tliat  the 
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state  of  West  Virginia  has  adopted  a  policy  which  favors  tlie 
formation  of  corporations  within  her  borders  and  pursuant  to 
her  laws,  while  the  members  and  officers  may  be  non-residents 
and  where  the  principal  business  of  the  corporation  is  to  be 
performed  outside  the  confines  of  the  state. 

The  agreement  which  was  signed  by  the  corporators  in  this 
case  and  duly  acknowledged  and  presented  to  the  secretary  of 
state  of  West  Virginia,  showed  that  the  corporators  were 
residents  of  New  York,  and  that  the  principal  office  of  the 
corporation  was  to  be  in  New  York,  and  the  inference  was 
a  fair  one  that  the  principal  business  of  the  corporation  was 
also  to  be  conducted  in  New  York.  The  secretary  of  state,  to 
whom  the  papers  for  the  organization  of  the  corporation  were 
presented,  was  compelled  to  pass  upon  and  decide  the  question 
whether  they  conformed  to  the  laws  of  West  Virginia  before 
he  received  or  filed  them  or  gave  the  certificate  of  incorpora- 
tion. He  did  pass  upon  the  question  and  did,  thereupon,  issue 
the  certificate  of  incorporation  under  the  great  seal  of  the  state 
and  attested  by  his  official  signature. 

So  far  as  the  laws  of  West  Virginia  are  concerned  it  is  plain 
that  the  corporators  thereupon  became  a  corporation,  and  in 
that  state  the  certificate  was,  by  the  laws  thereof,  evidence  of 
the  existence  of  such  corporation.  There  was  no  fraud  or 
evasion  of  the  law  of  West  Virginia  in  thus  becoming  incor-  I 
porated.  The  references  to  her  laws  above  made  show  conclu- 
sively that  the  formation  of  corporations  thus  composed  and 
for  the  purpose  of  doing  their  principal  business  outside  the 
limits  of  that  state  was  contemplated  in  those  laws.  This  cor- 
poration was  beyond  all  question  legally  incorporated  and 
entitled  to  recognition  in  the  state  of  West  Virginia.  Unless^ 
therefore,  it  can  be  said  that  the  acts  of  our  citizens  in  pro- 
curing an  incorporation  under  the  laws  of  West  Virginia  for 
the  purpose  of  doing  business  here  were,  as  matter  of  law,  a 
fraud  and  an  evasion  of  our  own  laws  and  hence  in  conflict 
or  inconsistent  with  our  domestic  policy,  such  foreign  corpora- 
tion is  entitled  to  recognition  and  protection  in  our  own  tribu* 
nals.     {Merrick  v.  Van  Santvoordy  snjpra,) 
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It  is  urged  that  such  acts  are  thus  inconsistent  and  in  con- 
flict with  our  policy  because  citizens  of  our  own  state  are  in 
that  way  enabled  to  evade  our  own  laws  relative  to  home  cor- 
porations and  to  avoid  personal  liability  by  incorporating  under 
the  laws  of  foreign  states,  which  may  be  more  favorable  to 
members  than  are  our  own  laws.  I  think  when  this  claim  is 
examined  in  the  light  of  our  own  legislation  it  will  be  seen 
that  there  is  no  substantial  basis  for  it  to  rest  upon.  An 
examination  of  our  laws  shows  that  it  is,  and  for  many  years 
has  been  the  policy  of  this  state  to  enlarge  the  facilities  for 
the  formation  of  cor|X)rations.  General  laws  are  on  our  statute 
l)Ook  for  the  formation  of  corporations  of  almost  every  con- 
ceivable kind,  and  under  some  one  of  them  a  corpoi*ation  of 
the  kind  mentioned  in  this  case  could  readily  be  formed.  The 
freedom  from  personal  liability  would  be  as  great  and  could  be 
as  eaailv  attained  under  our  own  as  under  the  laws  of  West 
Virginia.  The  security  of  the  creditor  would  not  be  substan- 
tially greater  in  the  case  of  the  domestic  than  in  that  of  the 
foreign  corporation.  In  the  latter  the  creditor  has  the  remedy 
by  attachment  and  he  can  obtain  about  as  easy  access  to  itt^ 
])roperty  as  if  it  were  domestic  instead  of  foreign. 

There  is  really  nothing  to  evade  by  incorporating  under  a 
foreign  law.  No  harmful  results  flow  to  a  creditor  or  to  the 
community  here  by  such  incorporation.  Where  the  corpora- 
tion formed  under  another  jurisdiction  comes  here  to  do  busi- 
ness of  a  kind  which  we  permit  to  be  done  by  corj)orationH 
and  where  our  laws  provide  for  incorporating  individuals  for 
the  purjx)se  of  doing  that  business,  it  is  diflicult  to  see  how  the 
tenns  "  evasion  "  and  "  fraud  "  can  be  properly  applied  to  acts 
of  our  citizens  whereby  they  obtain  incorporation  in  another 
state.  When  they  come  in  our  state  to  do  business  thev  must 
conform  to  our  laws  relating  to  foreign  corporations  and  com- 
ply with  the  terms  laid  down  by  us  as  conditions  of  allowing 
them  to  transact  business  here.  In  the  case  of  many  kinds  of 
corporations  such  conditions  have  alreadybeen  imposed  by  our 
laws,  and  if  there  be  any  kind  where  none  is  imposed,  it  is 
conclusive  evidence  that  up  to  this  time  the  legislature  has  not 
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thoaglit  it  conducive  to  the  true  interests  of  the  state  and  its 
citizens  to  impose  them.  I  do  not  intimate  that  it  isnecessarv 
for  a  state  to  expressly  by  statute  exclude  foreign  corporations 
from  acting  vdthin  its  jurisdiction.  The  policy  of  the  state 
may  exclude  them  and  that  policy  may  be  clearly  established 
by  a  reference  to  the  general  legislation  of  a  state.  I  find  none 
such  in  tlie  laws  of  this  state. 

It  has  been  urged  that  the  easy  way  which  our  laws  provide 
for  forming  corporations  is  itself  a  reason  why  we  should  not 
recognize  as  a  corporation  those  of  our  own  citizens  who  have 
gone  to  another  state  for  the  purpose  of  incorporating  them- 
selves under  the  laws  thereof^  to  do  business  in  our  own  state 
as  such  cor|X)ration. 

We  think  there  is  very  little  force  in  the  argument.  The 
public  policy  which  we  see  in  our  own  state,  as  evidenced  by 
her  laws  upon  the  subject  of  the  formation  of  corporations,  is 
one  which  looks  to  their  ready  and  easy  formation  as  a  means 
of  transacting  business  with  an  accumulation  of  capital  and  an 
exemption  from  personal  liability  to  the  largest  extent  con- 
sistent with  reasonable  supervision  by  the  state.  The  facilities 
for  incorporation  offered  by  this  state  are  not  the  result  of  any 
<lesire  to  promote  the  formation  of  corporations  here  as  against 
their  f onnation  in  other  states.  They  are  offered  because  of  a 
policy  on  our  part  which  urges  upon  the  state  the  propriety  of 
furnishing  them  as  one  means  of  controlling  the  business  done 
by  them  and  keeping  it  within  our  borders.  If  in  any  par- 
ticular case  it  is  thought  by  those  interested  in  the  matter  that 
the  business  can  be  done  in  our  own  state  and  by  our  own 
citizens  with  greater  facility  undel"  the  form  of  a  foreign  cor- 
poration than  under  that  of  a  domestic  one,  there  is  no  public 
ix>licy  whicli  forbids  its  transaction  under  such  form.  The 
sui^ervision  of  a  foreign  corporation  by  this  state  may  easily 
be  exercised  by  imposing  terms  as  a  condition  of  permitting  it 
to  do  business  here.  The  absence  of  any  such  terms  in  our 
legislation  forms  no  reason  for  refusing  to  recognize  the  cor- 
poration. The  power  rests  with  the  legislature  to  say  whether 
any,  and  if  so  what,  terms  shall  be  imposed  upon  such  corpo- 
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rations  as  a  condition  of  granting  them  permission  to  do  bnsi- 
ness  here.  Those  terms  can  only  be  imposed  by  the  legislature, 
and  in  their  absence  our  courts  ought  not,  merely  on  that 
account,  to  refuse  to  recognize  a  foreign  corporation.  In  the 
absence  of  legislation,  our  courts  must  eitlier  refuse  absolutely, 
or  else  they  must  recognize  the  right  of  such  corporations  to 
come  to  this  state  and  do  business  here.  The  courts  cannot 
themselves  impose  terms  or  conditions. 

The  case  of  Montgomery  v.  Forbes  (148  Mass.  249)  is  not 
necessarily  in  conflict  with  these  views.  In  that  case  the 
defendant,  a  resident  of  Massachusetts,  went  to  New  Hamp- 
shire and  there  executed  and  filed  certain  papers  for  the  pur- 
pose of  forming  a  corporation  in  that  state,  for  the  reason  that 
its  tax  laws  wei'e  more  favorable  than  those  of  Massachusetts, 
and  because  he  desired  to  avoid  personal  responsibility.  The 
whole  business  was  to  continue  to  be  done  in  Massachusetts, 
and  these  steps  were  taken  in  order  to  avoid  the  laws  of  that 
state. 

The  court  held  tliat  the  defendant  had  not  complied  with 
the  terms  of  the  New  Hampshire  act,  and  hence  had  never 
become  incorporated.  There  was  no  tribunal  in  New  Hamp- 
shire to  wliich  the  papers  in  regard  to  a  proposed  corporation 
could  be  submitted  and  which  had  power  to  decide  whether 
the  law  had  been  complied  with,  and  upon  compliance  to  issue 
a  certificate  of  incorporation.  But  all  persons  filed  their 
papers  at  their  peril.  If  the  question  ever  arose  as  to  a  com- 
pliance with  the  law,  it  had  to  be  decided  by  comparing  the 
papers  with  the  statute.  The  Massachusetts  court  did  tliat, 
and  decided  that  the  defendant  did  not  comply  with  the  New 
Hampshire  statute,  and  that  no  corporation  had  ever  been 
formed. 

In  HUl  V.  Beach  (12  N.  J.  Eq.  31),  the  Court  of  Chancery  of 
New  Jersey  in  a  proceeding  for  an  accounting  said  that  certain 
persons  who  had  entered  into  an  agreement  with  a  view  to 
form  a  company  to  do  business  in  New  Jersey,  and  who  there- 
upon undertook  to  form  themselves  into  a  corporation  mider 
the  general  act  of  this  state  relative  to  the  formation  of  mann- 
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factiirmg  corporations,  passed  in  1848,  and  who  complied  with 
the  forms  of  such  act,  would  nevertheless  not  be  recognized 
by  the  courts  of  New  Jersey  as  a  legally  constituted  corpora- 
tion. The  chancellor  said  they  were  not  a  foreign  corporation, 
"  for  it  is  perfectly  manifest  upon  the  face  of  their  proceed- 
ings that  their  attempted  organization  under  the  general  law 
of  New  York  respecting  corporations  was  a  fraud  upon  the 
laws  of  that  state." 

In  what  respect  it  was  a  fraud  does  not  appear  unless  it 
were  one  because  the  corporators  were  residents  of  New 
Jersey  and  intended  to  do  business  in  that  state  under  the 
New  York  incorporation.  From  what  has  already  been  said 
we  do  not  think  those  facts  make  out  a  case  for  a  refusal  to 
recognize  a  corporation  legally  constituted  and  existing  in  the 
foreign  state. 

We  recognize  corporations  formed  by  the  citizens  of  a 
foreign  state  under  its  laws  for  the  purpose  of  doing  business^ 
among  other  places,  in  our  own  state.  "Where  is  the  essential 
difference  between  such  a  corporation  and  one  legally  incorpo- 
rated under  such  foreign  state  for  the  same  purpose,  but  the 
members  of  which  are  citizens  of  our  own  state?  Whose 
rights  are  jeopardized  more  in  the  case  where  the  members  of 
the  corporation  are  our  own  citizens  than  where  they  are 
citizens  of  the  foreign  state  ?  Wliat  enlightened  policy  is  vio- 
lated by  the  recognition  of  the  foreign  corporation  composed 
of  residents  of  this  state,  which  would  not  also  and  equally 
suffer  by  the  recognition  thereof  when  composed  of  non-resi- 
dents? And  yet,  beyond  all  cavil,  our  policy  is  to  recognize 
the  latter. 

The  truth  is,  foreign  corporations  are  not  properly  to  be 
regarded  with  suspicion,  nor  should  unnecessary  restraints  be 
imposed  upon  their  doing  business  in  our  midst  They  carry 
no  black  flag,  and  the  policy  of  all  civilized  nations  is  to  grant 
them  recognition  in  their  courts.  It  seems  to  me  that  every 
reason  which  urges  upon  us  the  recognition  of  foreign  corpo- 
rations organized  with  power  to  do  business  in  our  state  and 
composed  of  citizens  of  the  foreign  state,  is  equally  potent 
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when  the  foreign  corporation  is  composed  of  our  own  citizens. 
It  has  always  been  supposed  that  a  state  should  at  least  deal  as 
liberaUy  with  its  own  citizens  as  with  those  of  foreign  states. 
If,  therefore,  we  permit  foreign  citizens  to  come  within  our 
limits  in  the  form  of  a  foreign  corporation  organized  with 
IX)wer  to  do  business  here  and  recognized  by  us,  why  should 
we  not  permit  our  own  citizens  to  avail  themselves  of  the  like 
privilege  ?  If  we  impose  terms  and  conditions  upon  foreign 
corporations,  as  such,  doing  business  here,  those  same  terms 
and  conditions  still  and  equally  apply  to  a  foreign  corporation 
when  composed  of  our  own  citizens.  Why  should  they  not  be 
placed  at  least  upon  an  equality  with  the  foreign  citizen  ? 

The  case  of  Zand  Grant  HaUwayy  etc.j  Co.  v.  Board 
Cou7ity  Comrs.^  eta,  (6  Kan.  245)^  simply  holds  that  tlie  courts 
of  that  state  will  not  recognize  a  corporation  formed  under  the 
laws  of  Pennsylvania,  where  the  corporation  is  not  itself  per- 
mitted to  do  business  in  the  state  which  grants  its  charter.  It 
M^as  also  stated  in  the  above  case  that  the  charter,  if  enacted 
by  the  Kansas  legislature,  would  have  been  void  as  contraven- 
ing two  constitutional  provisions.  In  such  a  case  it  would 
scarcely  be  expected  that  a  foreign  state  would  grant  greater 
recognition  and  privileges  than  were  accorded  by  the  state 
under  whicli  the  corporation  was  formed.  It  might  readily 
be  supposed  that  no  rule  of  comity  compelled  the  recognition 
of  a  foreign  corporation  f onned  to  do  acts  which  are  prohibited 
by  the  laws  of  the  state  to  its  own  citizens  or  corporations. 

It  is  upon  this  principle  that  Empire  Mills  v.  Ahton 
Grocery  Co,  was  decided  by  the  C'ourt  of  Appeals  of  Texas, 
and  reported  in  the  liailway  and  Corporation  Law  Journal  of 
April  11,  1891  (YoL  9,  Ko.  15),  and  to  which  our  attention 
has  l)een  called.  Th*e  legislature  of  Texas  prohibited  the 
incorporation  of  corporations  in  that  state  of  the  character  of 
the  Iowa  corporation,  and  the  court  held  that  comity  did  not 
extend  to  the  recognition  of  such  a  corporation  by  the  courts 
of  Texas. 

After  a  careful  examination  of  the  case  we  have  come  to  the 
conclusion  that  the  defendants  sufficiently  proved  theexistenoe 
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of  a  valid  corporation  under  the  laws  of  Weet  Virginia,  and 
that  there  was  nothing  in  the  other  facts  proved  which  should 
canse  us  to  refuse  recognition  of  that  corporation. 

The  result  is  that  the  complaint  was  properly  dismissed,  and 
the  judgment  to  that  effect  should  be  afSrmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


William  Gates,  Appellant,  v.  Thk  State  of  New  Yobk, 

Respondent. 

It  seems,  that  the  state  in  submitting  itself  to  the  jurisdiction  of  a  tribunal, 
with  respect  to  claims  against  it  for  damages  sustained  by  reason  of  any 
accident  occurring  on  its  canals,  or  connected  with  their  care  and  manage- 
ment, subjected  the  determination  of  its  liability  to  the  government  of 
those  rules  which  usually  obtain  in  similar  cases. 

It  seems,  that  an  employe,  without  experience  in  a  particular  work  required 
of  him,  in  which  danger  to  him  exists,  from  causes  not  apparent,  but 
known  to  his  employer,  is  entitled  to  have  such  information  communicated 
to  him  as  will  apprize  him  of  the  nature  of  the  work  and  of  the  possible 
risks  in  its  execution. 

Under  the  proyision  of  the  act  of  1870  (Chap.  821,  Laws  of  1870),  confer- 
ring upon  the  board  of  canal  appraisers  jurisdiction  to  hear  and  deter- 
mine claims  against  the  state  for  injuries  alleged  to  have  been  sustained 
by  reason  of  the  canal,  which  requires  the  proceeding  to  be  initiated  by 
the  filing  of  the  claim  in  the  office  of  the  appraisers,  there  must  have 
been  a  delivery  by  or  on  behalf  of  the  party  of  his  claim  at  the  office 
itself  to  constitute  and  enable  him  to  allege  and  establish  the  jurisdic- 
tional fact  of  a  filing;  proof  of  the  directing  and  mailing  of  a  state- 
ment of  the  claim  to  the  canal  appraisers  is  not  sufficient. 

The  jurisdiction  of  said  board  being  limited  and  special,  no  presumption 
will  be  entertained  in  support  of  ft,  but  the  fact  conferring  it  must 
affirmatively  and  conclusively  appear. 

A  citizen  who  seeks  to  avail  himself  of  the  privilege  to  sue  the  state  must 
be  held  to  strictness  in  procedure;  this  right  being  dependent  upon 
compliance  with  the  terms  of  the  statute  granting  it  jurisdiction  of  his 
claim,  can  be  acquired  only  in  the  way  prescribed. 

The  legislature  has  no  authority  to  confer  jurisdiction  upon  the  Board  of 
Claims  to  pass  upon  a  claim  of  an  individual  against  the  state  for  injur- 
ies arising  from  the  canals,  which  claim,  had  it  arisen  between  citizens, 
would  be  barred  by  the  Statute  of  Limitations.  (State  Const.  §  14, 
art.  7.) 
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Accordingly  held,  that  the  act  of  1886  (Chap.  2i4,  Laws  of  1886),  author- 
izing and  directing  the  Board  of  Claims  to  hear  a  certain  claim  against 
the  state  for  injuries  received  by  the  falling  of  a  canal  bridge,  was  inyalid, 
in  so  far  as  it  authorized  the  board  to  nuike  an  award;  it  appearing  that 
the  accident  happened  in  1877. 

(Argued  June  5,  1801;  decided  October  6,  1891.) 

Appeal  from  an  award  of  the  Board  of  Claims^  made 
December  19,  1888. 

The  appellant  claimed  to  recover  against  the  state  for  per- 
sonal injuries  received  from  the  falling  of  a  bridge  over  the 
Oswego  canal,  in  the  work  of  repairing  which,  at  the  time,  he 
was  engaged.  His  regular  employment  had  been  that  of  an 
ordinary  laborer  upon  one  of  the  state  scows  on  the  canal 
The  bridge  had  been  reported  to  the  canal  commissioners,  in 
the  year  previous  to  the  accident,  to  be  structurally  unsound 
and  in  a  very  dangerous  condition.  The  foreman  of  the  state 
scow,  upon  which  the  claimant  was  working  when  he  received 
his  directions,  proceeded  to  the  bridge  in  question  to  make 
certain  repairs  upon  it.  When  this  work  was  almost  completed 
the  structure  gave  way,  from  its  general  unsoundness,  and  the 
claimant  being  precipitated  into  the  canal  received  his  injuries 
In  1879  and  within  two  vears  of  the  occurrence  a  statement  of 
claim  for  damages  was  made  out  for  liim,  which  was  directed 
and  mailed  to  the  canal  appraisers.  It  was  conceded  that  no 
other  steps  were  taken  and  that  this  paper  could  never  be  found 
and  that  there  was  no  record  of  its  receipt  or  filing  in  the  office 
of  the  canal  commissioners  or  of  the  Board  of  Claims.  In 
1886  the  legislature  passed  an  act  authorizing  and  directing 
the  Board  of  Claims  to  hear  this  claim  and  to  award  ^^  in  like 
manner  as  though  such  claim  had  been  filed  within  the  time 
now  provided  by  law."'  That  tribunal  awarded  nothing,  upon 
the  grounds  that  no  liability  had  been  established  against  the 
state  and  that  the  claim  was  barred  by  lapse  of  time.  From 
that  decision  the  claimant  appeals  to  this  court. 

Louis  Marshall  for  appellant.  The  Board  of  Claims  had 
jurisdiction  to  consider  the  appellant's  claim.     (Laws  of  1870, 
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chap.  321,  §  1 ;  Sijpph  v.  State^  99  N.  T,  284  ;  Bowen  v.  State, 
108  id.  106  ;  Rexfard  v.  State,  105  id.  229.)  The  state  asBumee 
towards  its  employes  the  same  duties  and  incurs  the  same 
obligations  which  any  employer  would  towards  his  employe. 
{Loughlm  v.  State,  105  id.  159.)  The  state  owed  to  the  claim- 
ant, as  its  servant,  the  duty  of  furnishing  him  with  a  safe  and 
proper  place  in  which  to  prosecute  his  work,  and  tliis  duty  was 
one  which  could  not  be  delegated  by  it  to  a  servant  of  any 
grade  so  as  to  exonerate  it  from  its  responsibility  to  a  servant 
injured  by  its  non-performance.  {Pemtzar  v.  T.  F.  L  M.  Co,, 
99  N.  T.  368  ;  Rycm  v.  Fowler,  24  id.  410 ;  Coughtry  v.  G. 
W.  Co.,  56  id.  124 ;  Devlin  v.  Smith,  89  id!  470 ;  T.  R.  R. 
Co.  V.  Conway,  68  111.  560 ;  Fotts  v.  PlunhiM,  9  Ir.  [C.  L.] 
290.)  The  state  had  knowledge  of  the  rotten  and  dangerous 
condition  of  the  bridge  upon  which  it  put  the  claimant  to 
work.  {Resffford  v.  State,  105  N.  T.  232 ;  Bowe7i  v.  State, 
108  id.  168.)  The  claimant  being  ignorant  of  the  plan  of  the 
structure  and  the  character  or  existence  of  any  defects  in  the 
bridge,  did  not  assume  any  of  the  risks  incident  to  their  exist- 
ence,  since  an  employe  assumes  only  such  risks  a«  he  has  knowl- 
edge  of  or  which  are  obvious  and  necessarily  incident  to  the 
business  in  which  he  is  employed.  {Clark  v.  Holmes,  7  H. 
&  N.  397;  ZaninffY.  N.  Y.  C  db  IT.  R.  R.  R.  Co.,  49  N,  Y. 
521 ;  Snow  v.  Jff.  R.  R.  Co.,  8  Allen,  441 ;  Flank  v.  iT.  T. 
a  &  H.R.  R.R.  (7^.,  60  K  Y.  607 ;  Mehany.S.,B.&  N. 
T.  R.  R.  Co.,  73  id.  585 ;  Booth  v.  B.  &  A.  R.  R.  Co.,  Id. 
40  ;  Hawley  v.  N.  C.  R.  R.  Co.,  82  id.  370 ;  Ealn  v.  Sm^ith, 
89  id.  375 ;  Pantzar  v.  T.  F.  I.  M.  Co.,  99  id.  368.)  The 
state,  through  its  ofRcers  and  agents  being  cognizant  of  all  the 
dangers  incident  to  the  bridge,  was  bound  to  warn  the  claimant 
of  all  the  latent  and  extraneous  dangers  of  which  it  knew  or 
of  which  in  the  exercise  of  ordinary  care  it  would  have  known, 
and  failing  in  this  respect,  it  became  liable  to  the  claimant  for 
all  the  consequences  resulting  from  the  lack  of  such  warning. 
(Wood  on  Master  and  Servant  [2d  ed.]  §§  254,  256  ;  Baxter  v. 
Roberts,  44  Cal.  187 ;  McGowan  v.  L.  P.  M.  Co.,  3  McC.  309 ; 
Xain  V.  Sw^tth,  89  K  Y.  375  ;  SpeUman  v.  Fisher,  56  Barb. 
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151 ;  Connolly  v.  PoiUon'^  41  id.  368 ;  Homer  v.  Nicholmuy 
56  Mo.  220 ;  Ilarrlscm  v.  C,  R,  R,  Co,,  31  N.  J.  L  47 ;  Paul 
mief*  V.  E.  li.  It,  Co,^  34  id.  151 ;  Nichoh  v.  B.  cfe  /?.  M.  Co,y 
53  Hun,  237;  Walsh  v.  P.  F.  (7t?.,  110  Mass.  23;  Weeins  v. 
Mathieson,  2  McQ.  25  ;  Cooper  v.  //.  J/!  6b.,  14  Allen,  198 ; 
BicJcford  V.  Ileehnann^  27  N.  Y.  S.  R.  80 ;  Lafrans  v.  X. 
Y.  (6  M,  V.  W.  Co.j  55  Hun,  452.)  There  is  no  evidence  in 
the  case  indicating  that  the  claimant's  injuries  were  due  in  any- 
way to  the  negligence  of  a  fellow  servant,  hut  if  there  was 
such  negligence  it  was  coupled  with  negligence  on  the  part  of 
the  state  or  its  duly  authorized  oflScers,  and  would  not  exempt 
it  from  liabihty.  (FUu  v.  X.  F.,  Z.  K  cfe  IF.  7?.  R.  Co,,  95 
N.  Y.  546  ;  Cone  v.  P.,  Z.  cfe  IF.  R.  R,  Co.,  81  id.  206.)  The 
claimant's  cause  of  action  never  became  barred  by  any  Statute 
of  Limitations,  and  this  case  does  not  come  within  any  of  the 
prohibitions  of  tlie  Constitution.  (O.  S.  Co,  v.  Otis,  100 
N.  Y.  446 ;  Olnei/  v.  Bhisler,  12  N.  Y.  S.  R.  211 :  Hastings 
V.  B.  Z.  Ins,  Co,,  6  N.  Y.  Supp.  374 ;  Veeder  v.  MiidgeU,  95 
N.  Y.  295  ;  M,  Co,  v,  Laimleer,  108  id.  578 ;  Bishop  v.  Cooh 
13  Barb.  326;  Podge  v.  Potter,  18  id.  193;  R,  S.  Bank  v. 
Averill,  96  N.  Y.  467;  Laws  of  1883,  chap.  205,  §  12;  Cde 
v.  State,  102  N.  Y.  48 ;  Evans  v.  Cl^elan^,  72  id.  486 ; 
Corkings  v.  State,  99  id.  491  ;  Mc3taster  v.  State,  103id,  555  ; 
McPougaU  v.  Stat^',  109  id.  73.) 

Charlss  F,  Tahor,  Attorney-General,  for  respondent.  Xo 
appeal  from  the  award  herein  was  authorized  by  law.  {People 
v.  Pennison,  84  N.  Y.  281.)  The  claim  of  the  appellant 
lierein,  William  Gates,  was  filed  with  the  Board  of  Claims  on 
July  23,  1 886,  under  and  in  pursuance  of  chapter  244  of  the 
Laws  of  1886.  It  was  never  properly  filed  with  the  canal 
appraisers.  (Laws  of  1870,  chap.  321,  §  2 ;  M,  Co,  v.  Laini- 
heer,  108  X.  Y.  578 ;  Lewis  v.  State,  96  id.  71 ;  Bloom  v. 
Burdick,  1  Hill,  130 ;  McElrath  v.  V,  S,,  102  U.  S.  440 ; 
Williams  v.  Van  Valkenhurg,  16  How.  Pr.  146 ;  Rathhone  v. 
Acker,  18  Barb.  393 ;  People  v.  Z.  cfe  B,  R,  R,  Co.,  13  Hun, 
212.)     If  there  was  no  proper  filing  of  this  claim,  or  if,  in 
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fact,  the  canal  appraisers  never  received  this  claim,  the  Statute 
of  Limitations  began  to  run  against  it  on  the  23d  of 
May,  1877,  and  as  between  citizens  would  have  been  a  bar  on 
May  23, 1880,  and  the  subsequent  ineilectual  proceedings  upon 
the  part  of  the  claimant  did  not  suspend  the  running  of  the 
statute.  And,  therefore,  chapter  244  of  the  Laws  of  1886,  so 
far  as  it  authorized  and  directed  the  Board  of  Claims  to  make 
an  award  herein,  was  in  direct  violation  of  section  14  of  article 
7  of  the  Constitution.  {McDougal  v.  State^  109  N.  Y.  73 ; 
Code  Civ.  Pro.  §  383;  ailara  v.  StaU,  112  N.  Y.  153.) 
The  claimant  herein  is  estopped  from  now  taking  the  position 
that  this  claim  was  ever  properly  filed  with  the  canal  appraisers 
in  1879.  {Corhinga  v.  StaU,  99  N.  Y.  497.)  The  evidence 
and  the  findings  fully  justified  the  Board  of  Claims  in  making 
the  award.  {LoughUn  v.  State^  105  N.  Y.  159.)  But  if  the 
board  in  this  case  had  found  that  Wilson  was  negligent,  the 
award  must  have  been  the  same.  {StringhaTn  v.  Hilton^  111 
N.  Y.  198.)  The  claim  made  that  the  bridge  being  out  of 
repair,  it  was  consequently  an  unsafe  place  furnished  by  the 
state  for  the  work  of  the  employes  is  untenable.  {Butler 
V.  Tawmend,  26  N.  E.  Kep.  1019 ;  Brich  v.  R,,  ]S\  Y.  <& 
P.  B.  B.  Co.,  98  K  Y.  215  ;  Iluseey  v.  Oogery  112  id.  614.) 
There  was  no  need  of  actual  notice  of  the  defects.  It  must 
be  assumed  that  plaintiff  was  possessed  of  the  ordinary  judg- 
ment and  sense  of  those  who  occupied  a  similar  position. 
[Powers  V.  iV^.  Y.,  L.  E.  <&  W.  B,  B,  Co,,  98  N.  Y.  278 ; 
Hickey  v.  Taaffe,  105  id.  37.)  This  was  an  accident  which 
the  state  could  no  more  have  anticipated  than  the  claimant, 
and,  therefore,  the  principle  of  darmiuvi  absque  injuria 
applies.  {Loftus  v.  U.  K  Co.,  84  K  Y.  461 ;  Biirke  v.  With- 
erbee,  98  id.  567 ;  Rickey  v.  Taafe,  105  id.  37.) 

Gray,  J.  If  this  claim  might  be  disposed  of  upon  its 
merite,  there  would  be  no  difficulty  in  establishing  the  liability 
of  the  state  in  damages.  The  claimant  was  a  mere  laborer,  in 
the  employ  of  the  state  upon  ordinary  canal  work,  and  when, 
in  obedience  to  orders,  he  proceeded  to  labor  upon  the  bridge, 
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he  was  not  only  inexperienced,  but  he  was  ignorant  of  its 
actual  condition.  He  cannot  be  said  to  have  assumed  any  of 
those  risks  which  were  incidental  to  such  work  from  the  exist- 
ence of  the  serious  defects  in  the  bridge  structure.  He  was 
entitled  to  believe  that  the  place  assigned  to  him  for  the  per- 
formance of  his  work  was  an  ordinarily  safe  on6,  and  that  his 
employers  had  no  information  concerning  the  risks  attendant 
upon  laboring  there,  which  he  did  not  possess  himself,  or  which 
ordinary  observation  and  prudence  would  not  have  revealed. 
The  state,  in  submitting  itself  to  the  jurisdiction  of  a  tribunal 
with  respect  to  claims  against  it  for  damages  sustained  by 
reason  of  any  accident  occurring  upon  its  canals,  or  connected 
with  their  care  and  management,  subjected  the  determination 
of  its  liability  to  the  government  of  those  rules,  which  usually 
obtain  in  cases  between  the  employer  and  the  employed. 

It  is  a  cardinal  rule  of  conduct  in  that  relation  that  the 
former  shall  not  expose  the  persons  who  are  engaged  in  per- 
forming his  work  to  unreasonable  risks.  They  have  the  right 
to  assume  that  where  they  are  directed  to  work  is  as  safe  a 
place,  as  is  compatible  with  the  nature  of  the  undertaking,  and 
that  their  employer  has  not  neglected  any  means  in  his  power, 
or  at  his  disposal,  to  render  its  perfoniiance  reasonably  free 
from  danger  to  life  and  limb.  While  in  work  of  an  inherently 
dangerous  nature  the  workman  is  ordinarily  held  to  assume 
that  certain  •  risk  which  must  attend  upon  its  execution,  that 
rule  involves,  and  depends  for  its  application  upon  the  knowl- 
edge, or  means  of  knowledge,  upon  the  workman's  part  of  the 
attendant  peril  to  him.  Such  knowledge  may  be  presumed 
to  be  possessed,  by  reason  of  previous  employment  and  experi- 
ence, or  to  be  suggested  by  ordinary  observation  and  appear- 
ances. If  the  workman  is  without  experience  in  the  particular 
work  required  of  him,  and  if,  as  here,  danger  for  him  exists 
from  causes  not  apparent,  but  which  are  known  to  his  employ- 
ers, I  think  it  unquestionable  in  principle  that  an  obligation 
should  be  deemed  to  rest  upon  them  to  communicate  such 
information  as  would  apprize  the  workman  of  the  nature  of 
the  work,  and  of  the  possible  risks  in  its  execution.     He 
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shoald  be  placed  on  a  par,  as  nearly  as  possible,  in  such 
respects,  with  his  employer.  This  duty  is  not  only  within  the 
letter  and  spirit  of  the  rules  established  by  many  decisions, 
but  it  is  one  which  should  be  dictated  by  every  consideration 
of  prudence  and  of  responsibility  towards  others. 

But,  however  meritorious  tlie  claim  here,  the  claimant's 
remedy  against  the  state  had  ceased  to  exist,  at  the  time  of 
its  submission  to  the  Board  of  Claims,  from  the  intervention 
of  the  general  Statute  of  Limitations.  Section  14  of  article 
7  of  the  Constitution  prohibited  the  allowance  of  any  claim 
which,  as  between  citizens  of  the  state,  would  be  barred  by 
lapse  of  time.  It  was,  therefore,  not  within  the  powers  of 
the  legislature,  by  the  passage  of  chapter  244  of  the  Laws  of 
1886,  to  confer  jurisdiction  upon  the  Board  of  Claims  to 
allow,  or  to  award  upon,  this  claim,  if  it  was  already  barred 
by  the  expiration  of  the  time  limited  by  the  general  statute 
for  the  commencement  of  actions  for  damages  for  personal 
injuries  resulting  from  n,egligence.     (Code  of  Civil  Pro.  §  383.) 

As  the  accident  occurred  in  1877,  the  bar  of  that  statute 
would  fall  upon  the  lapse  of  three  years. 

The  origin  of  the  diflSculty  in  the  way  of  claimant's  recov- 
ery was  in  his  failure  to  comply  with  the  requirements  of  the 
law  in  respect  to  filing  his  claim.  Chapter  321  of  the  Laws 
of  1870  conferred  jurisdiction  upon  the  board  of  canal  apprais- 
ers to  hear  and  determine  such  claims  against  the  state,  and  tliQ 
proceeding  thereby  authorized  was  required  to  be  initiated  by 
the  filing  of  the  claim  in  their  oflSce.  What  was  done  in  this 
case  was  to  mail  the  statement  t6  the  canal  appraisers,  and  the 
appellant's  counsel  has  ingeniously  argued  that  that  was  a  suffi- 
cient compliance  with  the  law  and  constituted  a  filing.  The 
presumption  as  to  the  receipt  of  letters,  properly  directed  and 
sent  through  the  mails  to  a  person,  is  one  of  fact  and  is  based 
upon  the  circumstances  of  the  particular  case.  Here,  however, 
the  question  of  the  receipt  and  filing  of  the  claim  goes  to  the 
very  foundation  of  the  jurisdiction  and  right  of  the  tribunal 
to  act  upon  it  Its  powers  are  exclusively  derived  from  the 
consent  of  the  state,  as  expressed  in  the  act  of  the  legislature, 
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and  none  may  be  implied,  except  such  as  may  fairly  be  deemed 
incidental  and  necessary  to  the  jurisdiction  when  once  acquired. 
The  citizen,  who  seeks  to  avail  himself  of  the  privilege  to  sue 
the  state,  must  be  held  to  strictness  in  procedure  ;  just  as  it 
must  be  held  in  all  cases,  where  the  remedy  is  one  which  exists 
and  is  enforceable  solely  through  the  provisions  of  some  statute. 
His  right  being  dependent  upon  compliance  with  the  terms  of 
the  statute,  jurisdiction  of  liis  claun  can  be  acquired  by  the 
tribunal  only  in  the  way  prescribed.  To  require  that  "  claim- 
ants shall  file  their  claims  in  the  office  of  the  canal  appraisers," 
has  but  one  meaning  and  effect.  There  must  have  been  a 
delivery  by,  or  on  behaM  of,  the  party  of  his  claim  at  the  oflice 
itself  to  constitute,  and  to  enable  him  to  allege  and  to  estabUsh, 
the  jurisdictional  fact  of  a  filing.  Anything  short  of  a  delivery 
leaves  the  fact  of  the  filing  disputable,  and  that,  I  think,  would 
be  quite  inconsistent  with  the  principle  wliich  underlies  the 
jurisdiction  of  the  inferior  tribunal.  Its  jurisdiction  being 
limited  and  special,  no  presumption  will  be  entertained  in  enp- 
port  of  it ;  but  the  fact  conferring  it  must  affirmatively  and 
conclusively  appear.     (See  J^oot  v.  Stevens^  17  Wend.  483.) 

The  state  cannot  be  sued  without  its  consent  and  it  has  the 
right,  in  authorizing  the  maintenance  of  proceedings  for  the 
recovery  of  claims  against  it,  to  impose  such  terms  and  condi- 
tions and  to  prescribe  such  procedure  as  its  legislative  body 
shall  deem  proper.  The  conditions  imposed  become  jurisdic- 
tional facts  and  determine  the  status  and  right  of  the  litigant. 
If  we  should  hold  that  the  mailing  by  a  claimant  of  his  claim, 
directed  to  the  canal  appraisers,  was  equivalent  to  a  filing  in 
the  office,  I  think  we  should  be  disregarding  the  plain  reading 
of  the  law  and  denying  to  the  words  of  the  statute  their  plain 
and  usual  force  and  significance. 

When,  under  section  12  of  chapter  205  of  the  Laws  of 
1883,  the  Board  of  Claims  was  created  and  claims  pending 
before  the  board  of  canal  appraisers  were  transferred  to  the 
new  tribunal,  the  present  claim,  for  lack  of  the  filing  required 
by  the  statute,  was  not  one  of  those  included  in  the.  transfer. 
The  failure  to  file  had  resulted  in  the  loss  to  the  claimant  of 
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his  remedy  against  the  state.  The  act  of  1886  was  of  no  avail 
to  him,  for  it  was  in  violation  of  the  constitutional  amendment 
of  1874,  in  so  far  as  it  authorized  the  Board  of  Claims  to  make 
an  award  upon  an  unenforceable  claim.  Its  only  effect  was  to 
authorize  the  board  to  hear  the  claim,  notwithstanding  the 
limitation  in  the  act  creating  that  tribunal,  as  to  the  time  of 
filing.  The  claim  came  before  the  board  subject  to  all  consti- 
tutional limitations  and,  therefore,  to  any  statutory  provisions 
which,  as  between  citizens  of  the  state,  would  have  barred  an 
action.     {McDougaU  v.  TJie  State,  109  N.  T.  73.) 

The  result  reached  is  not,  on  general  grounds,  unjust.  The 
claimant's  remedy  was  lost  by  the  failure  to  make  use  of  means 
from  the  very  first  moment  available  to  him.  There  was  in 
existence  a  tribunal,  before  which  his  claim  could  at  all  times 
have  been  prosecuted  against  the  state.  The  omission  to  com- 
mence the  proceeding  in  the  mode  and  within  the  time  pointed 
out  by  the  act  of  1870,  which  authorized  such  claims  to  be 
heard  and  determined,  and  the  eventual  lapse  of  the  period  of 
time  limited  by  the  general  statute  for  the  commencement  of 
actions  of  that  nature,  operated  to  bar  any  recovery,  when,  by 
virtue  of  the  act  passed  in  1886  for  his  relief,  the  Board  of 
Claims  was  directed  to  hear  the  claim.  Upon  these  facts 
appearing  that  court  could  not  make  any  award,  because  of 
the  constitutional  prohibition  as  to  such  a  claim. 

For  the  reasons  I  have  stated,  the  decision  and  award  of  the 
Board  of  Claims  should  be  affirmed,  with  costs. 

All  concur. 

Award  affirmed. 


Dempsteb  C.  Austin,  Respondent,  v.  Chahles  C.  Vrooman 

et  ah,  Appellants. 

Where,  In  the  course  of  proceed mgs  before  a  justice  of  the  peace,  whi<3i* 
he  was  forced  to  entertain  and  in  which  he  had  jurisdiction  of  the  sab- 
ject-matter  and  acquired  jurisdiction  of  the  person  of  one  charged 
with  an  offense,  a  question  is  presented  as  to  whether,  on  account  of 
certain  steps  taken,  the  justice  has  authority  to  proceed  further,  which, 
question  is  dependent  upon  the  construction  of  a  statute,  and  he,  In 
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good  faith,  erroneously  decides  that  he  has  authority  to  and  does  pro- 
ceed, the  error  is  simply  one  of  judgment  upon  a  question  of  law.  and 
the  justice  is  not  responsible  therefor  in  a  civil  action. 

In  an  action  for  false  imprisonment  it  appeared  that  the  defendant  Y. 
appeared  before  the  defendant  C,  a  justice  of  the  peace,  and  made  a 
sworn  complaint  against  the  plaintiff,  charging  him  with  supplying 
diluted  milk  to  a  butter  factory  in  violation  of  the  act  of  1885  (Chap. 
183,  Laws  of  1885),  which  makes  such  an  act  a  misdemeanor.  C.  issued 
a  warrant.  Plaintiff  was  arrested,  and  on  being  arraigned  pleaded  not 
guilty;  he  waived  a  preliminary  examination  and  offered  bail  for 
his  appearance  before  the  next  grand  jury.  The  district  attorney, 
who  appeared  for  the  people,  claimed  that  the  justice  had  exclusive 
jurisdiction.  The  offer  was  overruled,  and  plaintiff  thereupon  demanded 
a  jury,  which  was  summoned;  he  was  tried,  found  guilty  on  the  trial, 
sentenced  to  pay  a  fine,  and  to  be  imprisoned  until  it  was  paid,  not 
to  exceed  ninety  days;  and  thereupon  he  was  taken  to  and  confined  in 
the  county  jail  until  his  discharge  was  procured.  The  conviction  was 
affirmed  by  the  Court  of  Sessions  of  the  county,  but  was  reversed  by  the 
General  Term.  ITeld,  that  while  C.  erred  in  trying  plaintiff  after  his 
offer  of  bail,  he  did  not  render  himself  liable  in  damages,  and  that  the 
complaint  was  properly  dismissed. 

The  distinction  between  such  a  case  and  one  where  the  justice  proceeds 
without  jurisdiction  of  the  subject-matter  and  the  person,  pointed  out. 

Woodward  v.  Paine  (15  Johns.  492);  Lange  v.  Benedict  (73  N.  Y.  12), 
distinguished. 

(Submitted  June  8,  1891;  decided  October  6,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourtli  judicial  department,  made  April  28, 1890, 
which  reversed  a  judgment,  entered  upon  a  decision  of  the 
court  on  trial  at  Circuit,  in  favor  of  defendants  and  granted 
a  new  trial. 

The  nature  of  the  action  and  tlie  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

tT.  A.  McConneU  for  appellant  Vrooman.  It  was  no  error 
on  the  part  of  the  justice  to  require  the  defendant  to  submit 
to  trial  in  the  Court  of  Special  Sessions.  (Laws  of  1885,  chap. 
183,  §  3  ;  Feoj)h  v.  Kennedy,  2  Park.  316;  IIUl  v.  People^ 
20  2vr.  Y.  369 ;  People  v.  DutcUr,  83  id.  243 ;  Laws  of 
1886,  chap.  593 ;  Code  Crim.  Pro.  §§  39,  56,  57 ;  Aldrick 
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V.  HawkinSy  6  Blackf.  125 ;  Schuder  v.  Beimar^  118  N, 
Y.  61 ;  Johnstm  v.  N.  T.  C.  cfe  II.  R.  B.  72.  Co.,  49 
id.  445.)  The  justice  acted  judicially  in  deciding  the  question 
presented  upon  the  plaintiff's  application.  \WaIdhei/m  v. 
Sichd,  1  Hilt.  45  ;  Ca/tnheU  v.  Eicalt,  1  How.  Pr.  399 ;  Adams 
V.  Freeman,  9  Johns.  117 ;  Taylor  v.  TrasJc,  7  Cow.  249 ; 
JSeaty  v,  Perkins,  6  Wend.  382 ;  Barker  v.  Stetson,  7  Gray, 
63 ;  iVWa*  v.  Wolle9^,  31  N.  Y.  S.  K.  458 ;  Zandt  v.  Ilelts, 
19  Barb.  283 ;  Marks  v.  Tovmsend,  97  K  Y.  590 ;  Fischer 
-V.  Langbein,  103  id.  85 ;  Ilallock  v.  Dominy,  69  id.  238 ; 
Jjewis  V.  ^(?*<9,  6  Lans.  206 ;  Kenner  v.  Morrison,  12  Hun, 
204 ;  Lange  v.  Benedict,  8  id.  362 ;  73  N.  Y.  12  ;  Ayers  v. 
Bussd,  50  Hun,  282 ;  Scott  v.  ^/y,  4  Wend.  555.)  Plaintiff's 
exceptions  are  untenable.  {Ketchem  v.  Fox,  52  Hun,  284 ; 
M^arkson  v.  Tovmsend,  97  N.  Y.  590  ;  Stewart  v.  IIoAJoley,  21 
Wend.  552 ;  Cuyler  v.  McCartney,  40  N.  Y.  221 ;  TF?fe<m  v. 
0*I)ay,  5  Daly,  354.)  The  plaintiff  at  the  trial  not  only  entirely 
failed  to  make  out  a  cause  of  action  for  malicious  prosecution, 
but  he  voluntarily  abandoned  such  a  cause  of  action.  {Marks 
V.  Tovmsend,  97  N.  Y.  590 ;  Famam  v.  Fedey,  56  id.  451 ; 
ThauU  V.  Kreckeler,  81  id.  428  ;  Miller  v.  Deere,  2  Abb.  Pr. 
1 ;  BurtT.  Place,  4  Wend.  591 ;  Haupt  v.  Poklman,  16  Abb. 
Pr.  301 ;  Palmer  v.  Avery,  41  Barb.  290.) 

Watson  M.  Bogers  for  appellant  Chase.  The  justice  had 
jurisdiction  to  entertain  the  information  and  issue  the  warrant 
for  plaintiff's  arrest.  (Laws  of  1885,  chap.  183,  §  14 ;  People 
V.  AusUn,  49  Hun,  396.)  A  justice  of  the  peace  has  general 
original  jurisdiction  to  apprehend  and  examine  all  persons 
charged  with  crime  against  the  state.  (2  R.  S.  706,  §§  56, 
147 ;  Hunt  v.  Hunt,  72  N.  Y.  230 ;  74  id.  406 ;  Bing  v. 
Prjol,  36  Barb.  242 ;  MiUer  v.  Adarns,  7  Lans.  131 ;  52  N. 
Y.  409 ;  Ifowak  v.  Waller,  10  K  Y.  Supp.  199 ;  Stewart  v. 
Hawley,  21  Wend.  552 ;  Bocock  v.  Cochran,  32  Hun,  521  ; 
HaUock  V.  Dominy,  69  X.  Y.  238.)  A  judge  is  exempt  from 
a  civil  suit  or  indictment  for  any  act  done  or  omitted  to  be 
done  by  him  sitting  as  a  judge.     (  Yates  v.  Lansing,  5  Johns. 
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282 ;  Lange  v.  Benedict^  73  N.  Y.  432 ;  Harmon  v.  Brother' 
son^  1  Den.  537 ;  Zandt  v.  ffelts^  19  Barb.  283 ;  Clark  v. 
Ilolbridge,  58  id.  61 ;  Minnehan  v.  Thomas^  9  Wkly.  Dig. 
32 ;  Kennarv.  Morrison^  12  Hun,  204;  Ay  era  v.  Rus%ell^  50 
id.  283 ;  i>ay  v.  ^^cA,  87  N.  Y.  56 ;  Marhs  v.  Townsend,  97 
id.  590 ;  Evarta  v.  Sheady  102  id.  297 ;  Fiacfier  v.  Langhein^ 
103  id.  84;  Mostyn  v.  Fahrlgas^  Cowp.  172;  1  Smith's 
L.  C.  765 ;  Colder  v.  Ilalket^  3  Moore,  28.)  There  was  no 
such  demand  by  the  plaintiif  for  a  trial  after  indictment 
and  offer  of  bail  as  to  put  the  justice  in  the  wrong  and 
oust  him  of  jurisdiction.  (Code  Crim.  Pro.  §  211.)  Xo  error 
was  committed  in  requiring  the  plaintiff  to  elect  which  cause 
of  action  he  would  claim  under.  {Nebemall  v.  Townsend^  10 
Daly,  232.) 

TTm.  IL  Gilman  for  respondent.  The  defendant  Chase  had 
no  jurisdiction  to  try  plaintiff.  {IliU  v.  People^  20  N.  Y.  363- 
369 ;  Code  Crim.  Pro.  §  56  ;  People  v.  Austin,  49  Hun,  396 ; 
People  V.  Ilarria,  123  K.  Y.  70 ;  49  Hun,  396.)  A  Court  of 
Special  Sessions  is  a  court  of  special  and  limited  jurisdictioiL 
{Lange  v.  Benedict,  73  N.  Y.  34 ;  Yates  v.  Lansing,  5  Johns. 
289;  Randall  v.  Brigham,  7  Wall.  523;  Wadaworth  v. 
3fcCulloughy  10  Johns.  93;  Bigeloio  v.  Steams,  19  id.  39; 
Case  V.  Shepard,  2  Johns.  Cas.  27 ;  Warner  v.  Perry,  14  Hun, 
337 ;  Mygalt  v.  Washburn,  15  N.  Y.  316-321 ;  Doyle  v.  Bus- 
sell,  30  Barb.  300.)  The  refusal  of  defendant  Chase  to  permit 
plaintiff  to  have  a  trial  after  the  intervention  of  a  grand  jury, 
was  not  a  judicial  error.  It  was  a  jurisdictional  defect  that 
rendered  the  subsequent  ])roceedings  entirely  void.  {People 
V.  Austin,  49  Hun,  396 ;  Code  Crim.  Pro.  §§  56,  211 ;  Tracy 
V.  Seamuns,  7  N.  Y.  S.  R.  144 ;  Fischer  v.  Langbein,  103 
N.  Y.  84;  Gordon  v.  Longest,  16  Pet.  104;  Striker  v.  Matt, 
6  Wend.  467 ;  Case  v.  Shejmrd,  2  Johns.  Cas.  27.)  It  was 
not  necessary  for  plaintiff  to  make  out  and  actually  tender  a 
bond  for  his  appearance  before  the  grand  jury.  {Blewett  v. 
Baker,  58  N.  Y.  611 ;  Ilaynor  v.  A.  P.  Z.  Ins.  Co.,  69  id. 
435  ;  Lawrence  v.  Miller,  86  id.  131 ;  Cornwell  v.  Haight^  21 
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ii462;  Code  Crim.  Pro.  §  211.)  The  defendwt  Vrooman 
is  equally  responsible  with  the  defendant  Chase.  {Day  v. 
Bach,  87  K  Y.  56;  Fischer  v.  Langhein,  108  id.  84; 
Miller  V.  Adams^  52  id.  409.)  It  was  not  incumbent  upon 
plaintiff  to  show  a  lack  of  jurisdiction.  The  jurisdiction  of  a 
court  of  limited  jurisdiction  must  be  established  by  the  one 
seeking  justification  under  its  act.  Its  jurisdiction  is  never 
presumed.  {People  ex  rd.  v.  Warden,  100  N.  Y.  26 ;  Adams 
V.  S.  cfe  W.  R.  R,  Co.,  10  id.  328 ;  Const.  N.  Y.  art.  1,  §  6.) 

Peckham,  J.  The  defendant  Chase  was  a  justice  of  the 
peace  in  Jefferson  county,  and  the  defendant  Vrooman,  in 
August,  1887,  appeared  before  him  and  made  a  sworn  com- 
plaint against  the  above  plaintiff,  charging  that  he  supplied  to 
a  certain  butter  manufactory  diluted  milk,  etc.  The  justice 
issued  a  warrant  for  the  arrest  of  the  plaintiff  upon  such  com- 
plaint, and  he  was  thereupon  arrested  and  brought  before  the 
justice.  The  offense  charged  against  the  plaintiff  was  a  viola- 
tion of  chapter  183  of  the  Laws  of  1885,  which  was  a  misde- 
meanor. The  plaintiff,  when  arraigned  before  the  justice, 
pleaded  not  guilty.  The  district  attorney  appeared  for  the 
People.  The  record  shows  that  the  plaintiff  waived  a  pre- 
liminary examination  and  offered  to  give  bail  for  his  appear- 
ance at  the  next  grand  jury  of  Jefferson  county.  The  justice 
overruled  the  offer.  The  plaintiff  then  demanded  a  jury, 
which  was  summoned,  the  case  was  tried  and  the  plaintiff 
found  guilty  and  sentenced  to  pay  a  fine  of  $100  and  to  be 
imprisoned  until  it  was  paid,  not  to  exceed  ninety  days.  He 
was  thereupon  taken  by  a  constable  to  the  county  jail  and  was 
there  in  confinement  from  early  in  the  morning  until  some 
time  in  the  afternoon,  when  his  counsel  procured  his  discharge. 
The  case  was  taken  to  the  Court  of  Sessions  of  Jefferson 
county,  where  the  conviction  was  affirmed,  but  upon  appeal  to 
the  General  Term  of  the  Supreme  Court,  it  was  reversed  and 
the  plaintiff  discharged,  upon  the  ground  that  after  the  plain- 
tiff had  offered  to  give  bail  to  the  grand  jury,  the  justice 
should  have  accepted  it,  and  that  he  erred  in  then  deciding  to 
SicKELs— Vol.  LXXXIII.        30 
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try  the  plaintiff.  The  plaintiff  commenced  this  action  for 
false  imprisonment  and  malicious  prosecution,  and  upon  the 
trial  he  abandoned  the  latter  ground  and  sought  to  recover  for 
the  false  imprisonment. 

Upon  these  facts  the  trial  court  nonsuited  the  plaintiff  and 
upon  appeal  the  judgment  of  nonsuit  was  set  aside  and  a  new- 
trial  granted  by  the  General  Term,  and  from  the  order  grant- 
ing the  new  trial  the  defendants  appeal  here,  giving  the  usual 
stipulation  for  judgment  absolute  in  case  the  order  be  affirmed. 
The  plaintiff  contends  that  upon  his  arraignment  he  had  the 
option  to  submit  to  a  trial  before  the  justice,  or  to  demand  a 
trial  by  jury  after  indictment,  and  if  he  chose  the  latter  it  vrss 
the  duty  of  the  justice  to  hold  him  to  answer  the  charge  before 
a  court  having  the  authority  to  inquire  by  a  grand  jury  in 
regard  to  the  alleged  offense.  Having  elected,  as  he  says,  ta 
give  bail,  the  justice  was  bound  to  accept  it  if  sufficient,  and 
he  had  no  longer  any  jurisdiction  over  the  subject-matter  or 
over  the  plaintiff's  person,  and  the  proceedings  of  the  justice 
were  thereafter  wholly  without  jurisdiction,  and  he  and  all 
else  concerned  therein  were  liable  in  damages  to  the  plaintiff. 

The  right  of  the  justice  to  proceed  depends  upon  the  con- 
struction given  to  the  statute  of  1885  above  mentioned.  If 
that  statute  gave  exclusive  jurisdiction  to  a  Court  of  Special 
Sessions  to  try  alleged  offenders  against  its  provisions,  then 
the  justice  was  right  in  his  decision  to  try  the  plaintiff,  not- 
withstanding his  demand  to  be  held  to  bail  to  the  next  grand 
j'lry. 

Section  14  of  the  act  provides  that  "Courts  of  Special 
Sessions  shall  have  jurisdiction  of  all  cases  arising  under 
this  act,  and  their  jurisdiction  is  hereby  extended  so  as  to 
enable  them  to  enforce  the  penalties  imposed  by  any  or  all 
sections  thereof."  The  proper  construction  to  be  given  tliis 
section  is  not  now  an  open  question.  In  People  v.  Harris 
(123  N.  Y.  70)  we  have  held  that  exclusive  jurisdiction  was 
not  conferred  upon  Courts  of  Special  Sessions  by  such  language. 
This  decision  had  not  been  made  when  the  justice  proceeded 
to  try  the  plaintiff.     As  the  statute  did  not  confer  this  excln- 
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sive  jurisdiction  upon  Courts  of  Special  Sessions,  the  justice 
was  bound  by  the  provisions  of  section  211  of  the  Code  of 
Criminal  Procedure,  which  directs  the  magistrate,  when  the 
person  accused  is  brought  before  him,  to  inform  him  of  his 
right  to  be  tried  by  a  jury  after  indictment,  and  in  case  he 
shall  elect  to  be  so  tried  the  magistrate  can  only  hold  him  to 
answer  to  a  court  having  authority  to  inquire,  by  the  inter- 
vention of  a  grand  jury,  into  offenses  triable  in  the  county. 

We  think  the  plaintiff  comphed  in  substance  with  the  pro- 
visions of  that  section  when  he  pleaded  not  guilty  and  waived 
preliminary  examination  and  offered  to  give  bail  for  liis  appear- 
ance at  the  next  grand  jury  of  Jefferson  county.  There  can 
be  no  room  for  any  doubt  that  the  plaintiff  did  by  this  language 
ask  to  be  tried  by  a  jury  after  indictment.  It  was  the  duty, 
therefore,  of  the  justice  to  have  taken  bail  and  proceeded  no 
further. 

In  trying  the  plaintiff,  and,  upon  his  conviction,  committing 
him  to  prison,  has  the  justice  rendered  liimself  liable  in  dam- 
ages to  the  plaintiff  ?  He  did  erroneously  decide  that  he  had 
the  right  to  try  the  plaintiff,  notwithstanding  his  demand,  but 
has  such  erroneous  decision  rendered  him  as  to  all  future  acts 
a  trespasser  ?  The  answer  depends  upon  a  matter  of  jurisdic- 
tion. It  is  not  a  question  of  jurisdiction  to  proceed  with  the 
trial,  notwithstanding  the  demand,  but  it  is  a  question  of  juris- 
diction to  decide  whether  he  has.  or  has  not  that  right.  Mani- 
festly he  does  not,  as  a  matter  of  law,  acquire  jurisdiction  to 
proceed  by  deciding  that  he  has  it,  but,  being  confronted  with 
the  question  of  jurisdiction,  has  he  the  power  to  decide  it  so 
far  that  his  erroneous  decision  that  he  has  it,  exempts  him  from 
liability  on  the  ground  that  he  has  only  made  a  judicial  error 
or  an  error  of  judgment  upon  a  question  of  law  which  he  was 
bound  to  decide? 

In  such  a  case  as  this  it  must  be  remembered  that  the  justice 
had,  in  the  first  instance  at  all  events,  jurisdiction  of  tlie 
subject-matter,  viz. :  The  inquiry  into  alleged  offenses  against 
the  provisions  of  this  act,  and  the  trial  of  alleged  offenders.  He 
also  had  jurisdiction  of  the  person  of  the  plaintiff.     Full  juris^ 
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diction  had  thus  been  confided  to  the  justice  over  subject* 
matter  and  person  at  the  time  when  the  plaintiff  was  arraigned 
before  him.  In  the  absence  of  a  proper  demand  and  the 
giving  of  sufficient  bail  it  was  the  duty  of  the  justice,  and  his 
jurisdiction  continued,  to  try  the  accused.  This  would  seem 
to  be  a  case  where,  jurisdiction  having  thus  attached,  the 
decision  of  the  justice  to  try  the  plaintiff  was  only  an  errone- 
ous exercise  of  such  jurisdiction.  It  is  unlike  the  case  where 
jurisdiction  has  never  been  conferred,  and  the  justice  decides 
to  exercise  a  power  that  he  does  not  and  never  did  possess. 
Here,  in  the  course  of  proceedings  which  he. was  forced  to 
entertain,  and  in  the  case  of  one  over  whose  person  he  has 
properly  acquired  jurisdiction,  the  justice  is  confronted  with 
the  necessity  of  deciding  a  question  depending  upon  the  con- 
stiaiction  to  be  given  to  a  statute,  and  that  question  must  be 
decided  by  him  one  way  or  the  other  before  he  can  take  another 
step  in  those  proceedings  which,  up  to  that  moment,  have  been 
legally  and  properly  pending  before  him,  and  over  which  he 
has  had  full  and  complete  jurisdiction.  It  seems  plain  that 
his  decision  upon  the  question  is  one  in  the  course  of  a  proper 
exercise  of  the  jurisdiction  first  committed  to  him,  and  that 
his  error  in  deciding  that  he  had  jurisdiction  to  proceed  was  an 
error  of  judgment  upon  a  question  of  law,  and  that  he  is,  there- 
fore, not  responsible  for  such  error  in  a  civil  action.  It  is  unlike 
the  case  where  a  justice  of  the  peace  proceeded  to  try  a  civil 
action  for  assault  and  battery.  ( Woodward  v.  Paine,  16  John. 
492.)  The  justice  never  had  in  such  case  obtained  jurisdiction 
over  the  subject-matter  and  he  could  not  obtain  it  by  deciding  that 
he  had  it.  The  case  falls  under  the  principle  of  law  that  where 
a  judge  never  has  had  jurisdiction  over  the  subject-matter,  he 
acts  as  a  trespasser  from  the  beginning  in  assuming  it,  and  hie 
decision  that  he  has  it  is  no  protection  to  him.  I  know  it  was 
stated  in  Go7*don  v.  Lon^fest  (16  Peters,  97),  in  a  case  where 
the  defendant  took  the  proper  steps  to  remove  an  action 
brought  against  him  in  the  state  court  to  the  United  States 
court  and  where  the  judge  of  the  state  court  persisted,  not- 
withstandin*!^  those  steps  in  trying  the  cause,  that  every  step 
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subsequently  taken  by  the  state  court  in  the  exercise  of  juris- 
diction was  coram  nonjitdice.  Yet  in  such  a  case  the  question 
is  put  whether  the  state  judge  would  be  liable  for  proceeding 
with  the  case  in  the  honest  exercise  of  his  judgment.  {Lange 
V-  Benedict^  73  N.  Y.  12  at  36.)  And  in  a  case  where  a  plea 
of  title  to  real  estate  is  put  in  before  a  justice  of  the  peace, 
which  ousts  him  of  jurisdiction,  would  the  justice  be  liable  in 
case  he  erroneously  decided  that  he  continued  to  have  juris- 
diction ?  This  question  is  also  put  in  the  course  of  the  opinion 
in  tlie  case  of  Lange  v.  .Benedict  {supra)  and  with,  as  I  think, 
a  leaning  on  the  part  of  the  learned  judge  toward  the  position 
of  non-responsibility.  The  jurisdiction  existed  in  both  cases 
at  one  period  and  it  was  on  account  of  the  steps  taken  in  the 
course  of  the  proceedings  in  the  cases  that  the  court  or  judge 
was  called  upon  to  say  whether  his  jurisdiction  had  ceased  or 
not.  It  seems  to  me  that  the  erroneous  decision  of  that  question 
did  not  render  the  judge  Uable  in  either  case.  Unless  the 
proper  steps  were  taken  the  judge  had  power  in  each  case  to 
proceed  and  try  it,  and  so',  although  the  application  to  remove 
is  properly  made,  it  is  addressed  to  the  legal  discretion  of  the 
judge  upon  the  papers  presented  and  a  question  of  law  is  pre- 
sented for  him  to  decide.  His  erroneous  decision,  while  con- 
ferring no  jurisdiction  upon  him,  is  still  such  a  judicial  deter- 
mination of  a  matter  already  properly  pending  before  him  and 
over  which  up  to  that  moment  he  had  jurisdiction,  that  he 
must  be  protected  from  a  civil  action  in  regard  to  it. 

It  has  been  held  {BuUer  v.  Potter^  17  Johna  145)  that 
where  a  justice  entered  judgment  for  more  than  $5  costs,  when 
the  statute  prohibited  judgment  for  more  than  that  sum  for 
costs,  the  judgment  was  voidable  but  not  void.  The  justice  had 
jurisdiction  to  give  judgment  for  some  amount,  and  hence  his 
decision  to  give  it  for  more  than  the  statute  allowed  was  not 
void.  The  case  of  Prigg  v.  Adamis  (2  Salk.  674)  was  cited  as 
sustaining  the  principle.  The  judgment  in  that  case  was 
declared  to  be  void  as  in  violation  of  an  act  of  parliament 
because  rendered  in  a  case  arising  in  Bristol,  where  the  act 
provided  that  in  such  a  case  no  judgment  sbiuld  be  entered  in 
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a  court  of  Westminster  for  less  than  a  certain  sum,  and  this 
judgment  was  for  less.  The  defendant,  an  officer,  took  the 
plaintiff  on  a  ca  sa  issued  on  the  judgment,  and  it  was  held 
that  the  same  was  a  protection  to  the  officer.  See,  also,  Cl-ark 
V.  HoUridge  (58  Barb.  61). 

So  it  has  been  held  that  granting  an  adjournment  to  the 
plaintiff  in  a  Justice's  Court  in  a  case  where  by  law  he  was  not 
entitled  to  it,  acted  as  a  discontinuance  and  that  the  case,  as 
between  the  parties,  was  out  of  court  and  the  justice  had  no 
jurisdiction  to  proceed  further.  {Proudfit  v.  Henmxin^  8 
Johns.  391.)  In  such  case  the  justice,  notwithstanding  the 
adjournment,  assumed  to  retain  jurisdiction  and  rendered  judg- 
ment and  issued  execution  and  defendant's  property  was  sold 
under  it.  It  was  held  that  the  justice  was  not  liable  as  a  tres- 
passer. It  was  said  the  court  had  jurisdiction  over  the  parties 
and  over  the  question  of  adjournment,  and  although  he  had  in 
reality  no  legal  power  to  grant  the  adjournment,  and  the  case 
was  thereby  discontinued  as  between  the  parties  and  any  judg^ 
ment  thereafter  rendered  liable  to  be  reversed,  yet  the  justice 
was  not  liable  because  his  decision  to  grant  the  adjournment, 
although  in  a  case  where  he  legally  had  no  power,  was  yet  an 
error  of  judgment  and  he  was  not  liable  because  he  had  juris- 
diction and  was  called  upon  to  decide.  {Ilorton  v.  Auchmoody^ 
7  Wend.  200.) 

So  in  the  case  In  re  Faulkm^r  (4  Hill,  598),  it  was  held  that 
in  order  to  give  jurisdiction  to  the  officer  to  whom  an  applica- 
tion is  made  for  a  warrant  against  a  person  as  an  absconding 
or  a  concealed  debtor,  the  affidavits  of  the  two  witnesses 
required  by  2  R.  S.  3,  §  5,  must  state  facts,  and  mere  infor- 
Tnation  and  helief  will  not  answer.  And  yet  in  Harman  v. 
Brotheraon  (1  Denio,  537),  the  affidavit  stated  the  facts  only 
on  information  and  belief,  and  it  was  held  that  though  insuffi- 
cient to  sustain  the  order  to  hold  to  bail  against  a  motion  to 
set  it  aside,  it  protected  an  officer  making  the  arrest  against  an 
action  for  false  imprisonment.  The  court  said  it  was  a  case 
where,  upon  proper  proof,  an  order  to  hold  to  bail  might  be 
made.     The  officer  had  jurisdiction  of  the  matter  and  acted 
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judicially  in  making  the  order,  and  it  was  clear  he  could  not 
be  made  answerable  as  a  trespasser  for  an  error  in  judgment. 

In  Stewart  v.  HawUy  (21  Wend.  552),  the  case  arose  upon 
the  statute  in  regard  to  the  observance  of  the  Sabbath,  which 
prohibited  servile  laboring  or  working  on  that  day.  The  defend- 
ant, who  was  a  magistrate,  issued  his  warrant  for  the  arrest  of 
the  plaintiff  upon  a  complaint  charging  that  he  was  on  the  Sab- 
bath day  personally  engaged  in  circulating  a  memorial  to  the 
legislature  at  its  next  session,  and  upon  proof  made  of  that 
fact  on  the  trial,  the  plaintiff  was  convicted  of  a  violation  of 
the  statute.  The  plaintiff  brought  this  action  of  trespass  to 
recover  damages,  but  the  court  held  that  when  complaint  was 
made  the  defendant  was  bound  to  entertain  it  and  exercise  his 
judgment  on  it,  and  whether  the  facts  disclosed  show  prima 
facie  a  violation  of  the  statute  was  a  question  of  law  for  the 
erroneouB  decision  of  wliich  the  defendant  was  not  liable ;  that 
he  had  jurisdiction  to  try  a  person  for  a  violation  of  the  law, 
and  he  was,  therefore,  compelled  to  decide  in  a  case  where 
jurisdiction  over  the  subject-matter  belonged  to  him. 

Other  cases  of  a  somewhat  similar  import  are  cited  in  the 
learned  opinion  of  Mr.  Justice  Hardin  in  the  court  below. 

We  are  inclined  to  think  that  this  was  not  a  case  for  holding 
the  magistrate  liable  to  an  action  on  the  part  of  the  plaintiff 
in  the  nature  of  a  trespass  to  recover  damages  for  his  illegal 
imprisonment. 

In  this  case  there  seems  to  have  been  no  question  but  that 
the  justice  in  all  that  he  did,  acted  in  entire  good  faith. 

The  district  attorney  appeared  for  the  people  before  the 
magistrate,  and  contended  that  the  magistrate  had  exclusive 
jurisdiction  to  try  the  case  under  the  particular  statute.  ^  The 
justice  so  decided.  The  Court  of  Sessions  of  Jefferson  county 
upon  appeal  concurred  in  that  construction  of  the  statute,  and 
although  the  General  Term  of  the  Supreme  Court  came  to  a 
different  conclusion,  in  the  correctness  of  which  we  concur,  it 
is  yet  manifest  that  there  was  at  least  color  for  different  con- 
structions of  the  terms  of  the  act.  It  would  be  a  pretty  hard 
rule  which  under  such  circumstances  should  hold  a  magistrate 
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liable  to  be  cast  in  damages  for  an  honest  mistake  in  judgment 
upon  a  question  of  law  in  a  proceeding  over  wliich  he  had 
jurisdiction  up  to  the  moment  when  he  was  called  upon  to 
decide  the  question.  It  seems  to  us  there  is  no  public  policy 
which  demands  such  a  measure  of  liability  on  the  part  of 
inferior  magistrates,  and  we  think  we  are  not  overruling  any 
case  in  this  or  in  the  old  Supreme  Court.  The  rule  is  clear 
enough,  but  in  this  as  in  so  many  other  cases  the  diflSculty 
consists  in  its  proper  application. 

We  have,  as  we  believe,  properly  applied  it  in  this  case. 

We  have  also  looked  at  the  other  questions  appearing  in  the 
record,  the  exceptions  of  the  plaintiff  taken  on  the  trial,  and 
the  rulings  of  the  court  thereon,  and  we  think  no  error  was- 
committed  calling  for  a  new  trial. 

The  order  of  the  General  Term  granting  a  new  trial  should, 
therefore,  be  reversed  and  the  judgment  of  nonsuit  affirmed,, 
with  costs  to  the  defendants  in  all  courts. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent, 
V.  The  TJlsteb  and  Delaware  Railroad  CoMPAjnr, 
Appellant. 

Upon  the  trial  of  an  action,  brought  by  the  attorney -general  in  the  name 
of  the  people,  under  the  Code  of  Civil  Procedure  (§  1798),  to  enforce 
the  forfeiture  of  the  charter  of  a  corporation,  it  is  incumbent  upon 
the  state  to  show  that  a  cause  of  forfeiture  has  not  only  been  incurred 
by  the  defendant,  but  that  it  continues  to  exist,  that  its  existence 
involves  some  public  interest,  and  that  the  court  has  authorized  the 
bringing  of  the  action. 

Such  an  action  is  always  within  the  control  of  the  state,  as  the  sole  party 
interested,  to  prosecute  or  abandon  at  its  will  or  pleasure,  and  it  may, 
through  its  legislature,  not  only  discontinue  the  action,  but  waive  or 
abolish  causes  of  forfeiture,  declare  rights  of  action  and  limit  the  opera- 
tion of  the  statute  by  forbidding  the  prosecution  of  such  an  action  ith 
specified  cases. 
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By  the  amendment  in  1889  (Chap.  286,  Laws  of  1889),  of  the  act  of  1874 
(ChAp.  4S0,  Laws  of  1874),  providing  for  "  the  reorganization  of  railroads 
sold  under  a  mortgage,"  a  reorganized  railroad  corporation  no  longer 
incurs  the  risk  of  a  forfeiture  of  its  charter  by  a  failure  to  build  an 
extension  to  its  road  so  as  to  complete  it  in  accoidanee  with  the  original 
plan,  after  the  board  of  railroad  commissioners  makes  and  flies  a  cer- 
tificate that,  in  thetr  opinion,  the  public  interests  do  not  require  such 
extension. 

The  effect  of  the  amendment  is  to  abolish  the  penalty  which  the  original 
act  imposed,  and  as  there  is  no  clause  in  the  amendatory  act  saving  pend- 
ing prosecutions,  all  actions  pending  at  the  time  of  its  going  into  effect, . 
in  which  judgment  had  not  been  rendered,  were  left  subject  to  the  rule 
created  by  the  amendment,  and  the  certificate  is  a  bar  to  the  action. 

In  an  action  so  brought,  an  extra  allowance  was  granted.  It  was  con- 
ceded that  the  only  matters  involved  in  the  action  was  the  existence 
of  the  defendant's  corporate  franchise,  and  that  the  extra  allowance 
must  be  predicated  upon  the  value  of  the  franchise.  The  evidence 
showed  that  the  corporation  paid  no  dividends  and  no  interest  on  its 
debt,  and  that  its  gross  earnings  for  the  previous  year  were  insufficient 
to  pay  its  operating  expenses.  The  state,  however,  had  imposed  a  tax 
upon  "  the  corporate  franchise  and  business  "  of  the  company  under  the 
act  of  1881  (Chap.  861,  Laws  of  1881).  Hdd,  that  the  allowance  was 
erroneous;  that  the  tax  imposed  furnished  no  evidence  of  the  actual 
value  of  the  franchise. 

Reported  below,  58  Hun,  266. 

(Argued  June  8,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme* 
Court  in  the  third  judicial  department,  entered  upon  an  order- 
made  the  fourth  Tuesday  of  November,  1890,  which  affirmed  a 
judgment  in  favor  of  defendant  entered  upon  a  verdict  directed 
by  the  court. 

Also  appeal  from  order  of  said  Grenerai  Term,  made  the 
fourth  Tuesday  of  November,  1890,  which  reversed  an  order 
of  Special  Term  granting  an  extra  allowance. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,, 
are  stated  in  the  opinion. 

E.  Countryman  for  appellant.    The  new  corporation  acquired 

all  the  property  riglits,  privileges  and  franchises  and  assumed  all 

the  corporate  duties,  obligations  and  liabilities  of  its  predecessors, 

a8  imposed  by  the  general  law  of  the  state.     {People  ex  reL.  v.. 
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Cook,  110  X.  Y.  444  ;  State  v.  iV.  P.  R.  Co.,  36  Minn.  207  ;  10 
Ohio  St  385 ;  2  Morawetz  on  Corp.  [2d  ed.]  §  934 ;  X.  C\  etc.,  R. 
Co.  V.  C  C.  R.  Co.,  83 N.  C.  489 ;  PeopU  v.  (PBrien,  111  K  Y. 
254 ;  Maycyr,  etc.,  v.  T.  T.  S.  R.  Co.,  113  id.  311 ;  92  U.  S.  677 ; 
94  id.  718 ;  117  id.  140  ;  76  111.  524 ;  68  id.  489  ;  45  Conn. 
199 ;  96  U.  S.  509  ;  Laws  of  1867,  chap.  715,  ^1;  In  re  B., 
etc.,  R.  Co.,  72  N.  Y.  246 ;  75  id.  335  ,  Inre  K  E.  R.  Co.. 
105  id.  98,  116-122 ;  Day  Case,  107  id.  129,  139  ;  Bearddey 
V.  Johnson,  121  id.  225  ;  In  re  N.  P.  M.  Co.,  33  N.  Y.  S.  R. 
453  ;  In  re  B.  E.  R.  Co.,  32  id.  1065, 1066  ;  35  id.  451 ;  N. 
T.  C.  Co.  V.  Mayor,  etc.,  104  N.  Y.  33,  43.)  The  new  com- 
pany  accepted  the  franchises  and  their  correlative  dnties  and 
obligations,  if  a  formal  acceptance  be  necessary,  as  affirma- 
tively appears  in  the  certificate  of  incorporation.  But  no 
express  acceptance  was  necessary.  "  A  corporation  is  under  a 
legal  obligation  to  exercise  its  f  rancises,  and  it  has  not  the  option 
to  discontinue  a  part  of  its  road  and  forfeit  its  franchiaea*^ 
{PeopU  V.  A.  cfe  Y.  R.  Co.,  24  N.  Y.  261,  269 ;  PeopU  v. 
K.,  etc.,  Co.,  23  Wend.  193  ;  People  v.  F.,  etc.,  Co.,  27  Barb. 
446 ;  Staie  v.  C.  I.  R.  Co.,  71  Iowa,  410 ;  &mith  v.  People^ 
47  N.  Y.  330 ;  Moore  Case,  108  id.  98,  104 ;  PeopU  v.  ^., 
etc.,  R.  Co.,  24  id.  261 ;  Bravord  Case,  115  Ind.  1,5; 
Thomas  Case,  121  N.  Y.  45 ;  PeopU  v.  S.  R.  Co.,  Id.  582, 
583.)  The  claim  of  a  waiver  of  the  forfeiture  on  the  part  of 
the  state  is  frivolous.  {PeopU  v.  P.  Bank,  24  Wend.  431  ; 
State  V.  M.  C.  R.  Co.,  36  Minn.  247.)  The  Statute  of  limi- 
tations is  not  a  bar  to  the  action.  (Laws  of  1867,  chap.  775, 
§  1 ;  PeopU  V.  B.  R.  Co.,  36  N.  Y.  S.  E.  376,  383,  384.) 
The  act  of  1889  (Chap.  236)  has  no  application  to  this  case, 
because  the  ground  of  forfeiture  or  cause  of  action  existed  or 
had  accrued,  and  the  action  itself  had  been  commenced  and 
was  pending  when  the  act  was  passed.  And  the  subsequent 
proceeding  instituted  before  the  board  of  railroad  commis- 
sioners is,  therefore,  without  pretense  of  authority  and  void. 
{McMaster  Case,  103  N.  Y.  547,  554 ;  People  v.  Supervisors^ 
43  id.  103,  134 ;  In  re  Van  EUeck,  121  id.  701 ;  PeopU  ex 
rd.  Wade  v.  Strack,  3  T.  &  C.  165 ;  Endlich  on  Statutes, 
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§  273  ;  Sayre  v.  Wisner^  8  Wend.  661 ;  QuacTcenhusih  v.  Dcmhsj 
1  Denio,  128  ;  Dash  v.  Van  Kleeck,  7  Johns.  478.)  The  act 
of  1889  is  in  manifest  violation  of  the  Constitution.  {People 
V.  McDonald,  99  N.  Y.  480 ;  State  v.  iToftfo,  118  Ind.  350- 
354 ;  Coole/s  Const.  Lim.  [4th  ed.]  109,  115 ;  Alexander  v. 
BfnneU,  60  K  Y.  204 ;  Anderson  v.  ReHly,  66  id.  189 ;  Dash 
V.  Van  Kleecky  7  Johns.  498 ;  Cooky's  Const.  Lim.  116 ; 
Flint  Case,  25  Mich.  99 ;  AUor  Case,  43  id.  76 ;  Oough  v. 
Dorsey,  27  Wis.  119 ;  Atty.-Oen.  v.  McDonald,  3  id.  805 ; 
Gregory  v.  State,  94  Ind.  384 ;  Little  v.  State,  90  id.  338 ; 
SchouLiz  V.  McPheeters,  79  id.  373 ;  Wright  v.  Defrees,  8  id. 
298  ;  Waldo  v.  Wallace,  12  id.  569  ;  Boord  Case,  65  id.  427 ; 
Barto  V.  Himrod,  8  N.  Y.  483;  People  v.  P.  Bank,  24 
Wend.  430 ;  People  v.  Stephens,  71  N.  Y.  527.) 

George  Zabriskie  for  respondent.  This  action  is  brought 
to  enforce  a  penalty,  and  cannot  be  maintained  upon  any  right 
or  claim  of  the  town  of  Harpersfield  based  upon  its  having 
been  bonded  under  chapter  648  of  the  Laws  of  1866  to  aid 
iu  the  construction  of  the  road  of  the  Bondout  and  Oswego 
Kailroad  Company,  or  on  ai^y  other  claim  of  that  town. 
{People  V.  R.  R,  Co,,  103  K  Y.  95 ;  Valahle  v.  R.  R.  Co.,  96 
id.  51 ;  PeopU  v.  R.,  W.  cfe  O.  R.  R.  Co.,  103  id.  95 ;  Svlli 
7-an  y.P.AK  R.  R.  Co.,  4  Otto,  806  ;  Me^  v.  B.  C.  cfe  P. 
R.  R.  Co.,  58  N.  Y.  65 ;  People  v.  Z.  cfe  iT.  Co.,  120  111.  48- 
57.)  The  claim  that,  under  the  act  of  1874,  the  Ulster  and 
Delaware  acquired  and  took  not  only  the  railroad  and  prop- 
erty connected  therewith  which  was  sold  under  foreclosure, 
and  the  rights,  privileges  and  franchises  appurtenant  thereto, 
but  all  the  rights,  privileges  and  franchises  of  the  old  com- 
pany, and  thereby  became  in  law  bound  to  exercise  all  those 
franchises,  and  that  a  failure  so  to  do  involved  a  forfeiture  of 
its  corporate  existence,  is  unfounded.  {Memphis  v.  Commis- 
sianers,  112  TJ.  S.  609-619;  Lord  v.  Y.  G.  Co.,  101  K  Y. 
614 ;  Coe  v.  C.  R.  R.  Co.,  10  Ohio  St.  386-390 ;  Morgan  v. 
Lovisiana,  93  U.  S.  217 ;  Jones  on  K.  R.  Securities,  §§  15, 
16.)     JEven  if  the  defendant  incurred  any  duty  or  obligation 
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to  build  the  whole  line  of  railroad  which  the  Kondont  and 
Oswego  Railroad  Company  was  incorporated  to  construct, 
which  we  deny,  still,  the  act  of  1874,  chapter  430,  under 
which  the  Ulster  and  Delaware  Railroad  Company  is  organ- 
ized, imposes  no  penalty  upon  that  company  for  failure  so  to 
do.  {PeopU  V.  a  O.  Trust,  130  111.  268 ;  E.  P.  R.  Co,  v. 
Vaughan,  14  K  Y.  546 ;  0.  R.  Co.  v.  O.  R.  Co.,  130  U.  S. 
25 ;  Jones  v.  IJstis,  2  Johns.  379  ;  BeU  v.  Dole,  11  id.  173 ; 
Beaiih  Dep.  v.  EnoU,  70  K  T.  530 ,  F.  A.  Bank  v.  CdlgaU, 
120  id.  381;  Ferrett  v.  AtwiU,  1  Blatchf.  151 ;  Simpson  v. 
Pond,  2  Curt.  502 ;  United  States  v.  Sheldon,  2  Wheat.  119.) 
The  defendant  never  incurred  any  duty  or  obligation  to  con- 
struct a  road  between  Stamford  and  Oneonta.  (Laws  of  1874, 
chap.  430 ;  Johnson  v.  N,  T.  C.  R.  R.  Co.,  49  N.  T.  455; 
People  V.  A.  (&V.R.  R.  Co.,  24  id.  261 ;  PeopU  v.  R.,  F. 
&  O.  R.  R.  Co.,  103  id.  95 ;  PeopU  v.  O'Brien,  111  id.  1 ; 
PeopU  ex  rd.  v.  Cook,  110  id*  443 ;  Metz  v.  B.,  C.  <&  P.  R. 
R.  Co.,  58  id.  61 ;  VataUe  v.  W.  T.,  L.  E.  &  W.  R.  R.  Co., 
96  id  54-59 ;  Jones  on  R.  R.  Securities,  §§  15,  16,  632 ;  2 
Rorer  on  Railroads,  920 ;  Atkinson  v.  JH.  <k  C.  R.  R.  Co.,  15 
Ohio  St.  21 ;  Vilas  v.  M.,  etc.,  R.  R.  Co.,  17  Wis.  497 ;  People 
V.  Z.  cfe  iV^.  Co.,  120  111.  48-57.)  The  act  of  1874  is  a  reme- 
dial statute,  and  is  to  be  liberally  construed  in  favor  of  the 
defendant.  {PeopU  v.  N'.  T.  C.  A  H.  R.  R.  R.  Co.,  28  Hun, 
543;  PeopU  v.  B.  Co.,  89  K  Y.  85 ;  PeopU  v.  a  Brim,  111 
id.  1 ;  G.  Co.  v.  Cmodry,  11  Wall.  459 ;  U.  S.  v.  N.  O.  R.  R. 
Cc,  12  id.  362 ;  Smith  v.  PeopU,  47  N.  Y.  330 ;  PeopU  v. 
Steph^ens,  71  id.  528,  537.)  The  right  of  the  people  to  insti- 
tute an  action  to  annul  the  existence  of  any  of  the  companies, 
including  the  respondent,  is  barred  by  the  Statue  of  Limita- 
tions, which  requires  such  actions  to  be  brought  within  two 
years  after  the  cause  of  the  action  accrues.  (Code  Civ.  Pro. 
§§  384,  389 ;  In  re  B.,  etc.,  R.  R.  Co.,  72  K  Y.  245 ;  B.  S. 
T.  Co.  V.  City  of  Brooklyn,  78  id.  525 ;  Jones  v.  Estis,  2 
Johns.  379;  BeU  v.  JDoU,  11  id.  173;  Health  Dep.  v. 
Knoll,  70  K  Y.  530;  Code  Civ.  Pro.  §  384;  BuUer  v. 
Johnson,  111  N.   Y.   204.)      The  act  of  1889  is  applicable 
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to  this  action.  {People  v.  Livingston^  6  WenA  526 ;  BuUer 
r.  Palmer,  1  Hill,  324 ;  U.  I.  Co.  v.  Bliss,  4  Biss.  327 ; 
People  V.  Stephens,  71  N.  T.  527;  People  v.  Spicer,  99 
id.  225 ;  R.  R,  Co.  v.  Grcmt,  98  U.  S.  398 ;  Ins.  Co.  v. 
Ritchie,  5  Wall.  541.)  The  act  of  1889  does  not  seek  to 
interfere  with  the  exercise  of  the  judicial  power  of  the  courts 
or  the  legislative  power  of  the  legislature,  or  to  transfer  any 
judicial  or  legislative  power  to  the  railroad  commissioners; 
and  if  it  did  it  would  not  be  invalid.  {People  v.  Turner,  117 
N.  T,  227 ;  Emhv/ry  v.  Connor,  3  id.  511 ;  Vose  v.  Cockroft, 
44  id.  415 ;  HousUm  v.  Wheeler,  52  id.  641 ;  Miller  v.  Mayor, 
etc.,  113  XT.  S.  385  ;  In  re  N.  Y.  K  R.  R.  Co.,  70  N.  Y.  327, 
343 ;  In  re  O.  R  R.  R.  Co.,  Id.  361,  374 ;  ffoward  v.  Moot, 
64  id.  262 ;  Martin  v.  Mott,  12  Wheat.  19 ;  F.  S.  v.  Ferreira, 
13  How.  [U.  S.]  40 ;  Murray  v.  H.  L.  &  I.  Co.,  18  id.  272  ; 
Cole  V.  State,  102  N.  Y.  48 ;  aHa/ra  v.  State,  112  id.  146  ; 
SippU  V.  State,  16  Abb.  PST.  C]  430.)  The  act  of  1874  is 
repealed  by  the  act  of  1889  as  far  as  it  ever  constituted  a  basis 
for  this  action.  (Code  Civ.  Pro.  §  1798  ;  TI.  S.  v.  Tynen,  11 
Wall.  88 ;  Nc/rris  v.  Crocker,  13  How.  [U.  S.]  429 ;  Dash  v. 
Van  Kleeck,  7  Johns.  477 ;  People  v.  Q.  &  S.  T.  Co.,  98  N. 
Y.  67,  78 ;  Lyddy  v.  Long  Isla/nd  City,  104  id.  218  ;  People 
ex  rd.  V.  BvU,  46  id.  57,  68 ;  Ex  pa^is  McCa/rdle,  7  Wall. 
506-514 ;  Ins.  Co.  v.  Ritchie,  5  id.  541 ;  R.  R.  Co.  v.  Orant, 
98  U.  S.  398 ;  People  v.  Jaehne,  103  N.  Y.  182 ;  Laws  of 
1869,  chap.  917 ;  Butler  v.  Palmer,  1  Hill,  324 ;  Cooley  on 
Const  lim.  [4th  ed.]  476,  477 ;  Nash  v.  White's  Bank,  105 
N.  Y.  243 ;  Hughson  v.  Rochester,  49  Hun,  45 ;  Yeaton  v.  TJ. 
S.,  5  Cranch,  281 ;  Schooner  Rachel  v.  U.  S.,  6  id.  329  ;  U.  I. 
Co.  V.  Pierce,  4  Biss.  327.)  The  court  should  not  render  judg- 
ment against  the  defendant  which  necessarily  determines  that 
an  act  of  the  legislature,  passed  for  the  very  purpose  of  reliev- 
ing the  defendant  from  this  doubtful  claim,  is  invalid  or 
inoperative,  and  plaintiffs  must  make  out  a  very  clear  case  to 
warrant  the  court  in  refusing  to  give  effect  to  an  act  of  the 
legislature  on  such  grounds.  {Thompson  v.  People,  23  Wend. 
536 ;  PeopU  v.  W.  T.  <&  B.  Co.,  47  N.  Y.  586.) 
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George  Zabriskie  for  appellant  on  appeal  from  order.  Tlie 
question  whether  an  action  should  be  regarded  as  difficult  and 
extraordinary  within  the  meaning  of  the  Code  of  Civil  Pro- 
cedure, rests  substantially  in  the  judgment  and  discretion  of 
the  judge  to  whom  the  application  for  an  additional  allowance 
is  made,  and  the  determination  of  the  question  involyes  so 
many  considerations  addressed  to  the  discretion  of  the  judge 
that  the  appellate  court  rarely  interferes.  The  court  does  not 
encourage  appeals  upon  mere  matters  of  discretion.  {B.  R. 
Co.  V.  Da/vis^  55  N.  Y.  145 ;  Bryan  v.  Durrie^  6  Abb.  [N.  C] 
140 ;  Morrison  v.  Agate^  20  Hun,  23  ;  Tolman  v.  B.  JR.  Co.j 
31  id.  397 ;  Gooding  v.  Brown>^  35  id.  163.)  There  is  nothing 
in  the  nature  of  the  action  which  excludes  the  application  of 
section  3253  of  Code,  or  prevents  the  granting  of  an  extra 
allowance  if  the  facts  warrant  it.  {People  v.  A.  cfe  V.  R.  R. 
Co,,  16  Abb.  Pr.  465 ;  Conaughty  v.  S.  C,  Bank,  92  N.  T. 
401,  305;  LatUmer  v.  Livermore,  72  id.  174;  Monroe  v. 
Smith,  23  Abb.  [K  C]  275  ;  Struthers  v.  Pearce,  51  N.  Y. 
357.)  The  value  of  the  subject-matter  involved  is  both  the 
value  of  the  corporate  franchise  and  the  value  of  the  property, 
because  both  are  involved.  (Code  Civ.  Pro.  §  3253.)  The 
allowance  is  to  be  computed  upon  the  value  of  the  corporate 
franchise.  {Conaughty  v.  S.  C.  Bank,  92  N.  Y.  401 ;  People 
V.  H.  Ins.  Co.,  Id.  328 ;  Fanning  v.  Osborne,  102  id.  441 ; 
People  V.  B.,  etc.,  R.  R.  Co.,  89  id.  75 ;  People  ex  rel.  v. 
Cook,  110  id.  443 ;  Warrm  v.  BucUey,  2  Abb.  [N.  C]  323 ; 
People  V.  Ferry  Co.,  7  Hun,  105  ;  Lattimer  v.  Lvoermore,  72 
N.  Y.  174 ;  Monroe  v.  SmUh,  23  Abb.  [K  C]  275 ;  Burke  v. 
Candee,  63  Barb.  552.)  The  assessed  valuation  of  defendant's 
corporate  franchise  for  taxation  is  competent  evidence,  as 
between  the  people  and  the  defendant,  of  its  value  as  a  basis 
for  an  extra  allowance.  (Laws  of  1881,  chap.  361 ;  People  v. 
H.  Ins.  Co.,  92  N.  Y.  328;  C  T.  Co.  v.  .Y.  Y.  C  cfe  iT.  R. 
Co.,  110  id.  250;  Swift  v.  Poughkeejysie,  37  id.  511,  514; 
Barhyte  v.  Shepherd,  35  id.  238  ;B.dhS.  L.  R.  R.  Co.  v.  Suprs.^ 
48  id,  93 ;  People  v.  W.  S.  Bank,  39  Hun,  525  ;  O.  Bank  v. 
Bunnell,  10  Wend.  186 ;  Foster  v.  Van  Wyck^  37  N.  Y.  512 ; 
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Chegaray  v.  JenhiiiSj  1  Seld.  376 ;  Woolsey  v.  Morris^  96  N. 
Y.  311.)  Ample  evidence  to  prove  the  value  of  defendant's 
corporate  property  was  furnished.  {Fcmning  v.  Odxym^y  102 
N.  Y.  441 ;  People  v.  J?.,  etc.,  R.  R.  Co.,  89  id.  75.)  If  the 
case  be  one  in  which  an  extra  allowance  may  be  awarded,  and 
there  be  no  valid  legal  objection  to  the  granting  of  an  allow- 
anee,  the  appellate  court  will  not  interfere  except  where  there 
has  been  a  gross  abuse  of  power  on  the  part  of  the  court  below. 
(^ToUma/fi  v.  R.  R.  Co.,  31  Hun,  397 ;  Gooding  v.  Brovyii, 
35  id.  153  ;  Ccmins  v.  Sv{prB.,  3  T.  &  C.  296 ;  64  N.  Y.  626  ; 
Everingham  v.  VanderhiU,  12  Hun,  75.) 

-£1  Countrymam,  for  respondents,  on  appeal  from  order.  It 
is  apparent  that  the  word  "  invoiced^'*  (in  the  statute)  is  used  in  a 
legal  sense  and  means  the  possession,  ownership  or  title  to  prop- 
erty or  other  valuable  thing  which  is  to  be  determined  by  the 
r^ult  of  the  action.  It  does  not  mean  the  property  which 
may  be  either  directly  or  remotely  affected  by  the  result. 
{Conaughty  Case,  92  N.  Y.  404.)  The  Greneral  Term  having 
refused,  in  the  exercise  of  its  legitimate  discretion,  to  grant  an 
allowance,  the  order  is  not  appealable  to  this  court.  {Schiels 
V.  Wortman,  37  IN.  Y.  S.  E.  134.) 

EuGER,  Ch.  J.  This  action  was  brought  in  the  name  of 
the  people  by  the  attorney-general  to  determine  the  corporate 
existence  of  the  defendant,  upon  the  alleged  ground  that  it 
had  forfeited  its  charter  through  a  failure  to  build  a  portion 
of  the  railroad  track  which  its  predecessor  was  authorized  to 
construct.  The  Eondout  and  Oswego  Eailroad  Company  was 
organized  in  1866,  under  the  General  Eailroad  Act,  to  build, 
operate  and  maintain  a  railroad  from  Eondout,  in  Ulster 
county,  to  the  village  of  Oneonta,  in  the  county  of  Otsego ; 
and,  during  the  period  of  its  existence,  actually  built  a  road 
from  Eondout  to  Stamford,  but  failed  to  build  that  portion 
extending  from  Stamford  to  Oneonta.  The  defendant,  the 
Ulster  and  Delaware  Eailroad  Company,  through  a  plan  of 
reorganization  adopted  by  the  bondholders  under  chapter  430 
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of  the  Laws  of  1874,  on  the  sale  of  the  property  of  the  rail- 
road under  a  mortgage  foreclosure  in  1875,  succeeded  to  the 
rights,  property  and  franchises  of  the  original  company.  It 
was  for  the  failure  of  the  defendant  to  complete  the  railroad 
originally  projected  by  the  Rondout  and  Oswego  Company 
that  this  action  was  brought.  The  action  is  claimed  to  have 
been  authorized  by  the  provisions  of  section  1798  of  the  Code 
■of  Civil  Procedure,  providing  that  an  action  may,  by  leave  of 
court,  be  brought  by  the  attorney-general  to  procure  a  judg- 
ment annulling  the  existence  of  a  corporation  created  under  the 
laws  of  this  state  when,  among  other  things,  it  "  has  violated 
any  provision  of  law  whereby  it  has  forfeited  its  charter,  or 
l)ecome  liable  to  be  dissolved  by  the  abuse  of  its  powers,  or 
forfeited  its  privileges  or  franchises  by  a  failure  to  exercise  its 
powers." 

A  violation  of  the  provisions  of  this  section  apparently 
creates  a  cause  of  forfeiture  and  contemplates  a  punishment  to 
be  inflicted  upon  the  offender,  and  not  a  benefit  to  be  recovered 
by  the  prosecutor.  No  absolute  right  to  enforce  a  forfeiture 
for  the  causes  specified  is  conferred  upon  any  party,  but  it  is 
made  to  depend  upon  certain  conditions.  The  statute  does  not 
execute  itself,  but  requires  the  action  of  the  attorney-general 
to  make  it  effective.  Even  the  willful  neglect  of  a  railroad 
corporation  to  exercise  all  its  franchises  does  not,  of  itself,  ter- 
minate its  corporate  existence ;  but,  to  effect  that  result,  the 
state,  through  its  attorney-general,  must  not  only  elect  to 
enforce  the  forfeitures,  but  also  procure  leave  from  the  court 
to  bring  an  action  for  that  purpose.  (Code  of  Civil  Pro- 
cedure, §  1798 ;  Peophv.  A.  cfe  V.  R,  R.  Co.,  24  N.  Y.  261; 
People  v.  N,  R,  Sugar  Refining  Co.,  121  id.  582.) 

Such  actions  are  not  even  then  maintainable,  except  some 
public  interest  is  involved  which  requires  the  exercise  of  the 
franchise  by  the  corporation.  {People  v.  iV^.  R.  Sugar  Refin- 
ing Co.y  supra,) 

It  was,  therefore,  incumbent  upon  the  state  to  show  upon 
the  trial  of  the  action  that  a  cause  of  forfeiture  had  not  only 
been  incurred  by  the  defendant,  but  that  it  continued  to  exist, 
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and  that  its  existence  involved  some  public  interest,  and  also 
that  the  court  had  authorized  the  bringing  of  the  action.  An 
action  thus  commenced  is,  even  then,  necessarily  always  within 
the  control  of  the  state,  as  the  sole  party  interested,  to  prose^ 
cute  or  abandon  at  its  more  will  and  pleasure.  {People  v. 
Phmiix  Bank,  24  Wend.  431.) 

It  is  responsible  to  no  one  for  the  exercise  of  its  discretion 
in  this  respect,  and  can,  through  the  action  of  its  legislature, 
not  only  discontinue  an  action  brought  by  it,  but  can  also 
repeal  or  confirm  charters ;  waive  or  abolish  causes  of  for- 
feiture ;  release  rights  of  action,  and  limit  the  operation  of  its 
statutes  upon  individuals  and  corporations  at  its  own  will. 
By  enforcing  the  forfeiture  of  corporate  existence,  the  state 
receives  no  benefit  and  acquires  no  property,  and  by  waiving 
such  forfeiture  it  loses  no  privilege  and  interferes  with  no 
vested  right.  Having  the  absolute  power  at  will  to  take  the 
corpoVate  life,  it  does  not  hamper  its  freedom  of  action  by  for- 
bidding its  servants  in  specified  cases  from  prosecuting  actions 
for  forfeiture.  It  requires  no  exercise  of  judicial  power  to 
enable  it  to  waive  a  forfeiture,  but  it  may  be  effectuated  by 
the  mere  expression  of  its  will,  and  its  will  may  be  based  upon 
cause  or  utterly  without  one.  Having  absolute  power  as  the 
supreme  representative  of  the  people  in  respect  to  the  question, 
it  may  do  so  with  or  without  cause,  or  upon  whatever  terms  or 
conditions  it  may  see  fit  to  impose. 

It  is  claimed  by  the  defendant  that  the  state,  by  the  enact- 
ment of  chapter  286  of  the  Laws  of  1889,  amending  chapter 
430  of  the  Laws  of  1874,  has  so  changed  the  original  statute 
that  a  reorganized  railroad  corporation  no  longer  incurs  the 
risk  of  forfeiting  it«  charter,  when  the  railroad  commissioners 
certify  that  no  public  interest  is  involved  in  the  completion  of 
a  road  as  originally  projected. 

The  act  is  as  follows :  "  Nothing  herein  contained  shall  be 
construed  to  compel  a  corporation  organized  under  this  act  to 
extend  its  road  beyond  the  portion  thereof  constructed  at  the 
time  said  corporation  acquired  title  to  such  railroad  property 
and  franchise,  provided  the  board  of  railroad  conunissioners 
SicKELs— Vol.  LXXXIII.        32 
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shall  certify  that,  in  their  opinion,  the  public  interests,  under 
all  the  circumBtances,  do  not  require  such  extension.  If  said 
board  shall  so  certify  and  shall  file  in  their  office  such  certifi- 
cate, *  ♦  ♦  gaid  corporation  shall  not  be  deemed  to  have 
incurred  any  obligation  so  to  extend  its  road,  and  such  certifi- 
cate shall  be  a  bar  to  any  proceedings  to  compel  it  to  make 
sucli  extension,  or  to  annul  its  existence  for  failure  so  to  do, 
and  shall  be  final  and  conclnsiye  in  all  courts  and  proceedings 
whatever." 

By  this  enactment  the  state  has  indicated  in  the  most 
imperative  form  its  will  in  respect  to  such  actions.  It  thereby 
declared  that  the  certificate  of  the  railroad  commissioners  to 
the  effect  that  no  public  interests  were  involved  should  there- 
after be  a  conclusive  answer  to  any  attempt  to  annul  the  exist- 
ence of  a  reoi^nized  railroad  corporation  tor  a  failure  to  make 
an  extension  of  its  road.  By  this  act  the  state  devolved  upon 
the  railroad  commissioners  the  duty,  previously  performed  by 
its  attorney-general,  of  inquiring  whether  the  public  interests 
required  it  to  enforce  an  alleged  forfeiture  against  a  reor^n- 
ized  railroad  corporation,  and  necessarily  thereby  deprived 
other  departments  of  the  government  of  tiie  power  of  deter- 
nrining  the  preliminary  question  upon  which  the  action  oi  the 
state  in  instituting  and  prosecuting  such  actions  must  be 
founded. 

By  leaving  to  another  department  of  the  state  the  determina* 
tion  of  a  question  upon  which  its  own  action  was  thereafter  to 
be  controlled,  it  neither  delegated  legislative  power  to,  or  con- 
ferred judicial  functions  upon,  such  department.  It  simply 
instituted  an  ex  parte  inquiry  to  determine  its  own  future 
action  as  had  been  the  uniform  practice  of  the  state  govern- 
ment for  many  previous  years.  The  question  whether  the 
public  interests  are  involved  is  always  a  condition  precedent  to 
the  right  of  maintaining  any  action  by  the  attorney-general 
for  the  forfeiture  of  corporate  rights,  and  the  state  by  this 
act  says  that  it  will  hereafter  leave  this  question  in  certain 
cases  to  the  railroad  commissioners  to  determine,  instead  of  to 
the  attorney -general  by  whom  it  had  theretofore  been  decided. 


1891.]  FjHrai:«.n.AD.IL£.Co.  251 

Opinion  of  the  Court,  per  Rttgbr,  Ch.  J. 


In  other  words,  it  has  made  the  raiboad  commissioners'  cer- 
tificate conclusive  evidence  of  the  non-existence  of  any  suffi- 
cient ground  of  forfeiture.  After  the  filing  of  such  certificate 
the  law  prescribing  a  forfeiture  of  its  charter  by  a  reorganized 
railroad  company  for  an  omission  to  build  an  extension  of  its 
road,  ceases  to  operate  thereon  and  practically  abolishes  the 
penalty  which  the  act  of  1874  imposed  in  certain  cases.  This 
does  not  give  to  the  act  a  retroactive  operation;  but  there 
being  no  clause  in  the  act  of  1889  saving  pending  prosecutions 
or  existing  rights  from  the  effect  of  the  statute,  by  settled 
rules  the  abolition  of  tlie  penalties  left  all  actions  in  wliich 
judgments  had  not  been  obtained  subject  to  the  rule  created 
by  the  amended  statute  alone.  {Nash  v.  Whites  BarJc  of 
Buffalo,  105  N.  T.  243.) 

We  are  of  the  opinion^  therefore,  that  the  certificate  of  the 
railroad  conmiissioners  filed  under  the  act  of  1889,  to  the  effect 
that  no  public  interest  required  the  extension  of  the  defendant's 
railroad,  was  a  bar  to  this  action. 

We  are  also  of  the  opinion  that  the  order  denying  the  motion 
for  an  extra  allowance  was  correctly  determined.  By  section 
3253  of  the  Code  of  Civil  Procedure,  the  court  is  authorized 
in  difficult  and  extraordinary  cases,  where  a  defense  has  been 
interposed,  to  award  to  any  party  a  sum  not  exceeding  five  per 
centum  upon  the  sum  recovered  or  claimed,  or  the  value  of 
the  subject-matter  involved.  It  is  conceded  that  the  matter 
involved  in  the  action  was  the  existence  of  the  defendant's 
corporate  franchise,  and  that  alone,  and  a  claim  for  an  extra 
allowance  must,  therefore,  be  predicated  upon  the  value  of  the 
franchise.  The  trial  court  awarded  an  allowance  of  fifteen 
hundred  dollars  to  the  defendant,  and  must,  therefore,  have 
determined  that  the  corporate  franchise  was  at  least  of  the 
value  of  thirty  thousand  dollars.  The  undisputed  evidence 
showed  that  the  corporation  paid  no  dividends  on  its  stocky 
and  no  interest  on  its  debts,  and  that  its  gross  earnings  were 
insufficient  to  pay  its  operating  expenses  in  the  year  1889. 
This  evidence  certainly  did  not  show  affirmatively  that  the 
dorporate  franchise  had  any  definite  value. 
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It  is,  however,  claimed  that  because  the  state  imposed  a  tax 
upon  "  the  corporate  franchise  and  business  "  of  the  company, 
ander  chapter  361  of  the  Laws  of  1881,  some  evidence  was 
furnished  by  the  state  of  the  value  of  the  franchise.  We  are 
of  the  opinion  that  this  tax  furnished  no  evidence  of  the  fact 
upon  which  a  claim  to  an  additional  allowance  can  be  based. 

The  act  provides  that  in  the  case  of  non-dividend-paying 
railroads,  a  tax  shali  be  imposed  upon  their  corporate  franchise 
and  business  at  the  rate  of  '^  one  and  one-half  mills  upon  each 
dollar  of  a  valuation  of  the  capital  stock."  This  value  is  usu- 
ally estimated  by  the  comptroller  from  data  furnished  by  the 
officers  of  the  company,  and  in  tlie  year  1889,  upon  a  capital  stock 
of  $1,152,100,  was  estimated  to  be  of  the  value  of  $41,602.50, 
yielding  a  tax  of  about  sixty  dollars  per  anniun.  It  is  thus 
apparent  that  the  sum  assessed  under  this  provision  is  an  arbi- 
trary amount  based  upon  the  amount  of  its  capital  stock,  with- 
out  reference  to  the  value  of  its  franchise.  A  tax  upon  the 
i^rporate  franchise  and  business  of  a  railroad  is  also  author- 
ized by  the  same  act  to  be  computed  upon  its  gross  earnings  at 
the  rate  of  five-tenths  of  one  per  cent  upon  each  dollar  of  such 
earnings. 

It  will  thus  be  seen  that  both  these  taxes  are  imposed  arbi- 
trarily, upon  certain  data  having  no  reference  to  the  actual 
value  of  the  franchise,  and,  therefore,  furnish  no  evidence  of 
such  value.  While  the  act  of  1889  apparently  assumes  that 
the  franchises  and  business  of  all  railroads  subject  to  taxation 
are  of  some  value,  it  would  be  quite  erroneous  to  make  ao 
vague  and  indefinite  an  assumption  the  basis  of  a  judicial 
inquiry  as  to  the  actual  value  of  a  railroad  franchise. 

The  judgment  and  order  appealed  from  should  both  be 
affirmed,  with  costs. 

All  concur. 

Judgment  and  order  affirmed* 
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Frederick  Haberman,  Bespondent,  v,  John  O.  Bakes^ 

Appellant. 

Although  it  is  a  matter  of  discretion  with  a  court  of  equity  as  to  whether 
it  will  enforce  a  contract  for  the  purchase  and  sale  of  lands,  it  is  a  dis- 
cretion which  proceeds  in  its  exercise  upon  settled  rules  and  not  arbitra- 
rily, and  if  notwithstanding  all  the  legal  questions  raised  by  objections 
or  suggested  from  the  records,  the  vendor  is  found  to  have  the  legal 
title  to  the  premises  and  a  legal  right  to  convey  as  he  has  agreed, 
performance  by  the  vendee  must  be  decreed. 

Ji  seems  the  vendor's  right  to  enforcement  of  such  a  contract  should  be 
considered  more  favorably  than  in  the  case  where  the  proceeding  is  to 
compel  the  purchaser  at  a  judicial  sale  to  carry  out  his  bid. 

Where  a  highway  is  the  dividing  line  between  the  lands  of  two  adjoining 
proprietors,  each  owning  to  the  center,  and  one  of  them  conveys,  bound- 
ing the  lands  along  or  upon  the  highway,  in  the  absence  of  an  express 
reservation  in  the  deed,  of  his  property  in  the  highway,  the  deed  con- 
veys the  fee  to  the  center,  subject  to  the  public  easement. 

Where  the  grantor  owns  the  fee  of  the  soil  of  the  whole  highway,  in  the 
absence  of  facts  raising  a  presumption  of  a  conti^ry  intent,  the  pre- 
sumption is  that  the  grantor  intended  to  and  the  conveyance  will  be 
deemed  to  convey  the  fee  of  the  whole  highway. 

In  either  case,  where  by  the  abandonment  of  public  easement  the  high- 
way ceases  to  exist,  the  land  comprising  it  reverts  to  the  primary  con- 
dition of  ownership  and  of  use,  and  becomes  a  parcel  of  the  adjoining 
property,  and  the  grantee  is  entitled  to  the  possession  of  that  portion 
conveyed  by  his  deed. 

Where,  therefore,  certain  lands  in  the  city  of  New  York  were  conveyed, 
bounded  on  the  westerly  side  by  an  old  road,  title  to  the  center  whereof 
was  in  the  grantor,  and  on  the  north  by  a  road  leading  eastwardly  from 
the  other,  title  to  the  whole  of  which  was  in  the  grantor,  and  where,  in 
the  subsequent  laying  out  and  opening  of  city  streets,  the  public  use  of 
pieces  or  gores  of  land,  parts  of  the  old  road  included  in  said  titles,  was 
abandoned,  held,  that  the  right  to  such  use  reverted  to  the  successor  in 
title  to  said  grantee;  that  he  had  a  full  title  to  and.  right  to  convey  the 
land  bounded  by  the  new  streets;  and  so,  was  entitled  to  a  judgment 
requiring  a  specific  performance  of  a  covenant  for  the  purchase  thereof. 
It  seems,  the  rule  is  different  where  the  description  in  a  deed  bounds  the 
land  by  the  side  of  the  highway,  or  where  there  is  a  city  street  the  title 
to  which  is  in  the  municipality. 
It  seems  that  where,  upon  foreclosure  of  a  mortgage  belonging  to  the 
estate  of  a  decedent,  the  mortgaged  premises  are  bought  in  by  the 
personal  representatives,  they  take  on  the  character  of  the  mortgage 
indebtedness,  and  so  are  as  personalty  in  his  hands,  which  he  may  dis- 
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pose  of,  and  for  which  he  is  liable  to  account  as  such;  and  this  is  so, 
although  the  decedent  left  a  will  which  confers  no  power  upon  his  exec- 
utors to  sell  real  estate. 

The  heirs  of  the  decedent,  therefore,  or  his  residuary  devisees,  take  no 
direct  interest  therein,  and  it  is  not  essential  in  order  to  Cimvey  a  good 
title  for  them  to  join  in  a  conveyance  of  the  premises. 

Nor  is  such  joinder  required  because  of  the  fact  that  the  mortgagee 
took  possession  of  the  mortgaged  premises,  unless  it  appears  that  such 
possession  had  been  for  a  sufficient  length  of  time  to  give  title  by 
adverse  possession. 

(Argued  June  4,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  SHperior 
Oonrt  of  the  city  of  New  York  entered  upon  an  order  made 
February  12,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  was  an  action  to  compel  the  specific  performance  by 
defendant  of  a  contract  for  the  sale  of  real  property. 

The  facts  appear  in  the  opinion. 

Robert  SiAirgis  iot  appellant.  Samuel  Stillwell  never  con- 
veyed the  land  in  what  was  known  as  Stillwell's  road.  The  fee 
of  the  land  is  still  in  his  heirs^  subject,  perhaps,  to  a  right  of 
way  over  the  road.  {Uvssner  v.  B»  C.  H,  R.  Co.y  96  N.  Y, 
18 ;  RaU  v.  TT.  W.  P.  Co.,  24  Wkly.  Dig.  494 ;  Booknum  v. 
Kuzztnan,  94  N.  Y.  272  ;  MoU  v.  MoU,  68  id.  246 ;  Sloat  v. 
McDougal,  9  K  Y.  Supp.  631 ;  Burr  v.  Mills,  21  Wend. 
290  ;  OaUey  v.  Stanley,  5  id.  623 ;  BisseU  v,  iT.  Y.  C.  B.  B. 
Co.,  23  N.  Y.  61 ;  Perrin  v.  N.  Y.  C.  B.  B.  Co.,  36  id.  120; 
People  V.  ColgaU,  67  id.  512 ;  White's  Bank  v.  Nichols,  64  id. 
65 ;  English  v.  Bremar,  60  id.  609 ,  K  C.  F.  Ins.  Co.  v. 
Stevens,  87  id.  287  ;  Story  v.  JV.  Y.  K  B.  B.  Co.,  90  id.  161, 
162,  180,  183 ;  People  ex  rel.  v.  Jones,  112  id.  597.)  That  the 
title  is,  to  say  the  least,  open  to  judicial  doubt  and,  therefore, 
not  marketable,  and  it  is  now  well  settled  that  where  the  vendor 
fails  to  show  he  has  a  marketable  title  tliat  a  purchaser  will 
not  be  compelled  to  specifically  perform.  {Schriver  v. 
•Schriver,  86  N,  Y.  584.) 
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JSamtiel  Uiitermeyer  for  respondent.  The  intention  and 
effect  of  the  deeds  from  Stillwell  to  Bowne  and  Charlton  was 
to  convey  the  fee  of  the  property  in  Stillwell  road  and  the  fee 
in  the  adjoining  half  of  the  Bloomingdale  road.  {In  re 
Ladue,  118  N.  Y.  213 ;  BisaeU  v.  iT,  T.  C.  B.  B.  Co.,  23  id. 
61 ;  Wager  v.  T.  U.  B.  Co.,  Id.  626 ;  Perrin  v.  N.  T.  C.  B. 
B,  Co.,  36  id.  120  ;  Wailaee  v.  Fee,  60  id.  694 ;  JdoU  v.  Mott, 
68  id.  24:6;  K  C.  F.  Ins.  Co.  v.  Stevens,  87  id.  287  ;  Story  v. 
K  T.  E.  B.  B.  Co.,  90  id.  122,  161 ;  Frmch  v.  Carhart,  1 
id.  96 ;  Putzd  v.  Van  Brunt,  8  J.  &  S.  501 ;  Limn^ston  v. 
Ten  Broeck,  16  Johns.  14  ;  Cowen  &  Hill's  Notes  to  Phillipg 
on  Evidence,  No.  526,  p.  802;  Champlin  v.  Pendle- 
t<m,  13  Conn.  23.)  Conceding  it  to  be  tme,  that  after  the 
conveyance  to  Bowne,  Stillwell  laid  out  a  road  running 
along  his  own  property,  his  deed  to  Charlton  would  then 
convey  the  fee  of  the  entire  road-bed.  {Jn  re  BdUbvns, 
34  Minn.  99 ;  TayUyr  v.  Armstrong,  24  Ark.  102.)  The  heirs 
or  devisees  of  William  Edgar  who,  it  is  said,  was  at  the  time 
of  his  death  a  mortgagee  in  possession  of  the  property  mort- 
gaged to  him,  can  have  no  possible  interest  in  the  gore  north 
of  the  old  Stillwell  road.  {Buivyaai  v.  Mersereau,  11  Johns. 
535 ;  Kortfright  v.  Cody,  21  N.  y!  344.)  AU  of  the  objec- 
tions urged  by  the  defendant  are  cured  by  adverse  possession. 
(Code  Civ.  Pro.  §§  369,  370.) 

Gray,  J.  In  this  action,  which  was  brought  to  compel  the 
defendant  to  perform  his  part  of  an  agreement  with  plaintiff 
and  to  complete  his  purchase  of  the  plaintiff's  land,  various 
objections  to  the  plaintiff's  title  were  raised  and  have  been  more 
or  less  discussed.  If  any  of  them  are  substantial,  the  defend 
ant  should  not,  of  course,  be  compelled  to  accept  the  title 
tendered  by  plaintiff.  Whether  equity  will  enforce  the  spe- 
cific performance  of  such  'contracts  Is  a  matter  resting,  it  is 
true,  in  discretion ;  but  it  is  a  discretion  which  proceeds  in  its 
exercise  upon  settled  rules  and  not  arbitrarily.  Where  the 
case  is  one  in  which  the  proceeding  is  against  the  purchaser  at 
a  judicial  sale  to  compel  him  to  carry  out  his  bid,  the  discre- 
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tion  of  the  court  may  be  influenced  diflEerently  from  a  case 
like  the  present,  where  the  action  is  upon  the  private  contract 
of  the  parties.  But  this  is  just ;  for,  in  the  former  case,  the 
bidder  is  warranted  in  assuming  not  only  that  the  title  to  the 
land  is  readily  marketable,  but  also  that  the  judgment  of  the 
court  has  set  at  rest  all  questions  which  might  reasonably  be 
raised  concerning  the  validity  of  the  title  offered.  In  all  cases^ 
I  suppose  that  the  quality  of  the  title  must  be  the  same  ;  but 
where  the  deliberate  convention  of  private  parties  results  in 
a  contract  for  the  sale  and  purchase  of  lands,  the  matter  of 
the  plaintiffs  right  to  an  enforcement  of  that  contract  should 
be  considered  more  favorably ;  and  if,  notwithstanding  all  the 
legal  questions  raised  by  objections,  or  suggested  from  the 
records,  the  vendor  is  found  to  have  the  legal  title  to  the  prem- 
ises and  lias  a  legal  right  to  convey,  as  he  has  agreed,  perform- 
ance by  the  vendee  must  be  decreed.  That  precise  rules  can 
be  laid  down  to  be  observed  in  the  various  cases,  where  the 
object  is  to  compel  the  specific  performance  of  agreements  for 
the  sale  and  purchase  of  lands,  I  doubt,  and  their  necessitj'  is 
not  apparent.  The  discretion  of  courts  in  such  cases,  to  cite 
the  observation  of  Lord  Eldon  in  White  v.  Daman  (7  Vesey, 
35),  and  which  Sir  John  Komilly,  Master  of  the  Rolls,  quotes 
in  Haywood  v.  Cope  (25  Beavan,  140),  "  must  be  regulated 
upon  grounds  that  will  make  it  judicial." 

In  this  case,  the  objections  relate  to  the  plaintiffs  title  to 
and  right  to  convey  certain  pieces  of  land,  which  formerly 
were  included  in  highways,  since  abandoned.  His  contract 
was  to  sell  a  distinct  parcel,  or  block  of  land,  lying  between 
86th  and  87th  streets,  the  boulevard  and  the  10th  avenue  in 
the  city  of  New  York.  At  about  this  point,  an  old  highway, 
known  as  the  Bloomingdale  road,  skirted,  on  the  west,  the  lands,, 
of  which  this  block  is  a  part,  and  in  laying  out  the  boulevard, 
the  old  highway  was  here  mainly  taken  in.  From  the  Bloom- 
ingdale road,  at  about  where  87th  street  meets  the  boulevard, 
there  led  off  to  the  eastward  a  way  which  was  known  as  Still- 
well's  road  or  lane.  As  a  consequence  of  the  alteration  of 
lines,  caused  by  opening  and  regulating  the  boulevard,  87th 
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Street  and  the  10th  avenue,  pieces  or  gores  of  land  were  added 
to  the  property  of  the  plaintiffs  grantors  to  form  the  present 
block,  to  which,  from  their  having  previously  constituted 
parts  of  the  abandoned  highways,  the  title  is  deemed  to  be  in 
the  heirs  of  Samuel  Stillwell. 

Originally,  Samuel  Stillwell  owned  the  farm  or  tract  of  land, 
of  which  the  block  now  in  question  once  formed  a  part,  and 
the  lane,  or  road,  bearing  his  name  was  built  by  him  for  pur- 
poses of  convenience  of  access  for  himseK  and  to  other  adjoin- 
ing parcels  of  land,  which  he  had  sold  to  various  parties.  It 
ran  wholly  upon  his  own  lands  and  partly  upon  the  northerly 
margin  of  the  premises  in  question.  For  some  distance  east- 
wardly  from  the  Bloomingdale  road,  the  land  on  the  other,  or 
northerly,  side  of  this  lane  belonged  to  other  owners.  The 
first  conveyance  made  by  Stillwell,  in  the  chain  of  this  title, 
was  made  in  1803,  to  John  Charlton.  The  description  of  the 
premises  conveyed  bounded  them  "  along  the  Bloomingdale 
road  "  and,  where  they  adjoined  Stillwell's  road,  "  along  said 
road  *  *  *  to  the  Bloomingdale  road."  By  such  a 
description  a  grantor  usually  is  deemed  to  convey  the  fee  of  the 
soil  to  the  centre  of  the  road,  where  it  is  the  dividing  line 
between  properties.  In  the  absence  of  some  express  reserva- 
tion by  a  grantor  of  his  property  in  a  road,  such  as  would  be 
implied  where  an  easement  over  it  was  alone  granted  and  the 
description  ran  to  and  along  the  side  of  it,  as  it  was  in  Jack- 
son V.  Hathaway  (15  Johns.  447),  or,  later,  in  the  case  of  Mott 
V.  Mott  (68  N.  Y.  246),  a  conveyance  of  lands,  generally 
bounded  as  along  or  upon  a  road,  will  convey  the  fee  to  its 
centre.     (See  Jackson  v.  Hathaway^  supra,) 

A  recent  decision  of  this  court,  in  its  Second  Division,  made 
with  respect  to  another  part  of  Stillwell's  property,  has  settled 
this  question  of  what  passed  of  this  private  road,  in  the  case 
of  a  grantee  of  land  adjoining  and  where  the  description  of 
the  grant  was  "  along  the  lane  of  said  Stillwell  intended  for  a 
road,  etc."  It  was  held  that  under  the  deed  the  fee  of  the  soil 
was  j^ranted  to  the  centre  of  the  road  when  built  {Matter  of 
Ladue,  118  N.  Y.  213.) 
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To  complete  the  title  to  all  of  Stillwell's  road,  the  plaintiff 
attempts  to  deduce  a  title  to  the  further  half  through  the 
original  conveyance  of  lands  mad^  by  Stillwell  to  R.  L.  Bowne, 
in  November,  1795,  which  comprised  a  tract  extending  from 
the  Bloomingdale  road  eastwardly  and  along  the  land  subse- 
quently laid  out  and  used  as  a  lane.  In  this  deed  there  was 
no  reference  to  any  road  and  the  only  ground  for  presuming 
anything  with  regard  to  its  dedication,  or  existence,  at  that  time, 
was  that  in  a  conveyance  of  other  parts  of  Stillwell's  property, 
subsequent  in  time  to  Bowne's,  a  map  annexed  thereto  showed 
this  lane  as  laid  out.  As  this  map  bore  a  date  earlier  than  that 
of  the  deed  to  Bowne,  the  plaintiff  argues  that  Bowne's  con- 
veyance must  have  been  with  reference  to  the  road  as  shown 
thereby.  I  think,  however,  that  such  an  inference  is  hardly 
permissible  from  the  mere  fact  of  the  date.  Something 
further  was  required  as  proof  concerning  the  map,  or  of  the 
laying  out  of  the  road,  in  order  to  engraft  upon  the  grant  to 
Bowne  any  such  additional  right  of  property.  But  it  is  not 
necessary  to  depend  upon  that  line  of  argument,  in  aid  of  the 
plaintiff's  title  to  the  land  formerly  comprised  within  the 
abandoned  highway.  From  the  proofs  I  think  we  must 
assume  that  Stillwell  conveyed  to  Bowne  with  no  reference  to 
this  lane./ The  question  then  is  whether,  as  the  road  was  laid 
out  upon  Stillwell's  land,  a  title  in  fee  to  the  whole  road-bed 
did  not  pass  to  Charlton,  or  his  grantees,  subject  only  to  any 
easements  in  its  use  as  a  road.  This  question  I  think  must  be 
answered  in  the  affirmative.  That  any  property  in  the  north- 
erly half  of  the  road  should  have  remained  in  Stillwell,  or  hia 
heirs,  would  require  the  support  of  some  presumption  bearing 
upon  his  interests,  or  relating  to  some  necessity  in  fact ;  the 
elements  of  which,  I  think,  we  cannot  find.  The  only  inter- 
est in  the  lane,  or  in  its  maintenance  as  such,  was  possessed  by 
Stillwell's  grantees.  He  had  parted  with  all  of  his  land  bord- 
ering on  the  lane.  The  natural  presumption,  and  one  which 
seems  to  flow  from  the  established  rules,  would  be  that,  in 
bounding  his  grant  to  Charlton  along  this  highway,  Stillwell 
had  conveyed  his  fee  in  the  road-bed.    Where  the  highway 
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divides  two  properties  the  owner  of  each  abutting  piece  is  pre- 
Bumed  to  own  to  the  centre  of  the  way.  The  presumption  is 
based  on  the  idea  that  the  adjacent  owners  originally  con- 
tributed the  land  for  the  road,  anS  this  presumption  assumes 
that  nothing  militates  against  it  in  the  facts  of  ownership. 
But  if  the  grant  of  the  abutting  property  went  only  to  the 
side  of  the  road,  or  the  public  authorities  are  vested  with  the 
right  to  the  soil  of  the  street,  the  presumption  cannot  exist. 
{Dunham  v.  WiUiams,  37  N.  Y.  251.) 

Where  the  highway  has  been,  as  in  the  present  case,  wholly 
made  from  and  upon  the  margin  of  the  grantor's  land,  his  sub- 
sequent grant  of  the  adjoining  land  should  be  deemed  to  com- 
prehend the  fee  in  the  whole  road-bed ;  upon  the  same  principle 
that  exists  for  giving  the  fee  to  the  centre  in  the  other  cases. 
The  grantor  should  be  presumed  to  have  intended  by  his  con- 
veyance the  full  investiture  of  the  grantee  with  all  appurtenant 
property  rights  in  the  highway.  What  other  intention  could 
be  consistently  supposed  ?  In  the  early  case  of  Jackson  v. 
Hathaway  {swpra)^  it  was  observed  that  there  was  reason  for 
intending  that  the  parties  to  a  conveyance  of  property  bounded 
along  or  upon  a  highway  meant  to  the  middle  of  the  highway. 
Would  there  not  be  equally  reason  for  the  legal  intendment 
that  they  meant  the  whole  highway,  where  it  was  the  property 
of  the  grantor  in  its  entirety  ?  Can  we  suppose  an  intention 
in  the  grantor  to  reserve  to  himself,  or  to  his  heirs,  the  fee  in 
half  of  the  highway  ?     I  think  not. 

As  to  the  grantor,  the  control  and  beneficial  use  of  the  road 
have  ceased  to  be  of  importance,  but  to  the  grantee  they  must 
be  important,  if  not  essential,  for  many  patent  reasons.  The 
case  of  Bissell  v.  Railroad  Company  {supra\  though  applied 
to  a  case  where  the  question  of  title  related  to  only  half  of  the 
street,  is  authority  for  the  proposition  that  there  is  no  reason 
to  infer  an  intention  in  the  grantor  to  withhold  his  property 
in,  or  title  to,  the  land  covered  by  the  highway,  after  parting 
with  all  his  right  and  title  to  the  adjoining  land. 

Our  attention  has  been  directed  to  several  cases  in  the  courts 
ef  other  states,  where  this  question  has  been  discussed  and 
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similarly  decided,  and  in  some  of  them  the  reasoning  is  upon 
the  authority  of  BisaeU  t.  Railroad  Company.  (See  In  re 
Bobbins^  34  Minn.  99,  and  Taylor  r.  Armstrong,  24  Ark.  102, 
and,  as  well,  Watroibs  t.  Southworth,  5  Conn,  305  ;  ChoArnpivn 
V.  Pendleton,  13  id.  23.) 

I  am,  therefore,  of  the  opinion  that  under  Stillwell's  grant 
to  Charlton,  the  ownership  of  the  soil  of  Stillwell's  road,  where 
adjacent  to  the  property  granted,  passed  to  the  grantee  as  a 
parcel  of  the  grant  So  long  as  the  road  was  required  as  such 
and  an  easement  had  been  acquired  by  the  public,  the  owner- 
ship of  its  soil  may  have  been  subjected  to  the  use.  But  when, 
after  the  year  1846,  the  public  easement  had  been  abandoned 
and  the  highway  ceased  to  exist,  the  land  comprising  it  reverted 
to  primary  conditions  of  ownership  and  of  use,  and  became  a 
parcel  of  the  adjoining  property,  from  which  it  was  taken 
originally.  /  The  fee  in  the  land  of  Stillwell's  lane  being  in  the 
plaintiff,  and  because  of  the  description  of  the  grant  as  to  the 
Bloomingdale  road,  questions  as  to  the  title  to  the  gore,  pro- 
duced by  the  change  in  the  westerly  line  of  the  tract  by  the 
laying  out  of  the  new  boulevard,  are  disposed  of.  The  own- 
ership of  the  land  in  the  lane  carried  the  fee  to  the  centre  of 
the  Bloomingdale  road  opposite  to  the  lane,  and  that,  with  the 
description  along  the  Bloomingdale  road,  comprehended  the 
gore  in  question. 

In  1847,  Eighty-sixth  street  (but  not  Eighty-seventh  street) 
having  been  theretofore  legally  opened  and  in  use,  an  agree- 
ment as  to  a  division  of  lands  was  made  between  John  Adams, 
then  in  possession  of  the  property  composed  of  the  block  in 
question,  and  Herman  LeKoy  Edgar,  in  whom  had  become 
vested  the  legal  title  to  the  lands  north  of  Stillwell's  road. 
The  effect  of  that  agreement  was  to  make  the  south  side  of 
Eighty-seventh  street  (subsequently  opened),  from  the  boule- 
vard to  Tenth  avenue,  pro  tanto,  a  division  line  between  their 
properties.  But  the  appellant  interposes  certain  objections  as 
to  the  title  of  LeKoy  Edgar  and  affecting  his  right  to  conclude 
other  interests  in  the  lands  by  such  an  agreement.  After 
Bowne  had  acquired  the  title  to  the  tract  of  land,  of  which  a 
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portdon  bordered  upon  the  north  side  of  Stillwell's  road,  he 
mortgaged  the  same  in  1809  to  William  Edgar  as  security  for 
the  repayment  of  a  loan.  Upon  a  sale,  decreed  in  proceedings 
instituted,  after  the  mortgagee's  death,  to  foreclose  the  mort- 
gage, the  premises  were  purchased  by  Herman  LeRoy  Edgar 
in  liis  individual  name.  He  was,  however,  at  the  tune  the 
administrator,  with  the  will  annexed,  of  William  Edgar,  the 
deceased  mortgagee,  and  it  is  argued  that  he  acquired  the  title 
to  the  premises  purchased  in  the  capacity  of  trustee  for  those 
interested  in  the  testator^'s  estate,  and  that  releases  were  needed 
to  cut  oflE  their  interests.  The  point  is  not  tenable,  however; 
for,  though  it  is  true  that  he  held  the  property  in  trust,  never- 
theless the  premises  so  acquired  took  on  the  character  of  the 
mortgage  indebtedness,  and  were  as  personalty  in  the  adminis- 
trator's hands,  which  he  could  dispose  of  and  was  liable  to 
•account  for  as  such. 

The  case  of  Zockman  v.  ReiUy  (95  N.  Y.  64,  71)  is  suffi- 
ciently in  point  as  to  this.  In  that  case  it  was  held  that  whether 
the  executors  took  a  deed  in  their  names  as  such  executors,  or 
in  their  individual  names,  was  inunaterial.  The  testator's 
heirs  could  t^e  no  direct  interest  in  the  land  so  purchased, 
and  could  not  dispute  the  title  of  a  purchaser  from  the  execu- 
tors, and  this  would  be  so,  it  was  said,  even  tliongh  no  power 
of  sale  might  be  contained  in  the  will. 

Another  objection  raised  by  the  appellant  is  that  the  mort- 
gagee Edgar  had  taken  possession,  and  had  become  seized  of 
the  property  by  a  title,  which  descended  to  his  heirs  and  was 
not  affected  by  tlie  mortgage  foreclosure.  The  point  is  not 
discussed,  and  does  not  seem  serious.  It  need  be  but  briefly 
adverted  to  in  answer.  It  seems  to  me  to  be  suflScient  to 
say  that  while  it  is  true  that  the  mortgagee  went  into  posses- 
sion of  the  mortgaged  premises,  the  possessory  right  gained 
thereby  was  to  satisfy  the  mortgage  debt  out  of  the  property 
mortgaged.  Had  the  debt  been  paid  before  any  adverse  title 
had  been  gained,  the  possessory  right  would  have  ceased  and 
the  mortgagor  would  have  been  entitled  to  repossess  himself 
■of  the  property.     But  upon  the  foreclosure  of  the  mortgage 
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by  the  executor  of  the  mortgagee,  it  not  only  appeared  that 
Bowne,  the  mortgagor,  had  regained  pofiseesion  of  the  mort- 
gaged premises  within  18  years  of  the  time  that  his  mortgagee 
had  entered,  but  all  claims  to  any  interest  therein  were 
expressly  waived,  except  for  the  amount  due  upon  the  bond 
and  mortgage.  Further  than  this,  it  is  to  be  observed  that  it 
was  found  as  a  fact  by  the  trial  court  that  the  devisees  of 
"William  Edgar,  Jr.,  to  whom  Edgar,  Sr.,  the  mortgagee,  had 
bequeathed  and  devised  his  residuary  estate,  in  which  were 
comprehended  the  mortgage  interests  in  question,  had  conveyed 
all  their  right,  title  and  interest  to  the  grantee  Herman  Le  Eoy 
Edgar.  As  that  grant  conveyed  the  lands,  which  included  the 
premises  in  question,  and  by  boundaries  as  rearranged  under 
the  agreement  of  division  between  said  Edgar  and  Adams,  the 
plaintiffs  predecessor  in  interest,  any  possible  claims  outstand- 
ing in  William  Edgar,  Jr.'s,  devisees  were  relinquished,  and 
their  conveyance  quieted  all  questions  as  to  any  land  which, 
by  the  rectangulation  of  the  line  of  the  south  side  of  87ih 
street,  would  be  left  between  it,  the  westerly  ride  of  10th 
avenue  and  the  north  line  of  what  waa  the  old  Stillwell 
lane. 

I  have  discussed  those  objections  which  seemed  to  me  to 
offer  any  legal  questions  requiring  an  expression  of  opinion, 
and  I  think  neither  they  nor  any  others  are  material,  or  dis- 
close any  flaw  in  the  plaintiffs  title.  The  appellant,  there- 
fore, should  be  compelled  to  perform  his  contract. 

The  judgment  should  be  alfirmed,  with  costs. 

All  concur. 

Judgment  aflSrmed. 
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Maria  Stelz,  Bespondent  and  Appellant,  v.  Minkie  Shseok,        m~2es 

Respondent  and  Appellant.  ^^    ^* 

Where  land  is  conveyed  to  husband  and  wife  without  any  express  restric- 
tion as  to  the  character  of  their  holding,  they  take  as  tenants  by  the 
entirety. 

As  such  tenancy  is  founded  upon  the  marital  relation  and  upon  the 
legal  theory  that  the  husband  and  wife  are  one,  it  depends  for  its  con- 
tinuance upon  the  continuance  of  the  relation,  and  when  the  unity 
is  broken  by  a  divorce  the  tenancy  is  severed;  each  takes  a  proportion- 
ate share  of  the  property  as  a  tenant  in  common. 

There  is  no  implied  condition  annexed  to  an  estate  by  the  entirety  that 
the  grantees  shall  remain  faithful  to  the  marriage  vow,  or  that  either 
shall  not  by  misconduct  cause  a  severapce  of  the  marital  relations,  and 
a  decree  of  divorce  granted  because  of  adultery  does  not  vest  the  whole 
title  in  the  innocent  party. 

(Argued  June  10,  1891;  decided  October  6,  1801.) 

Ceoss-appeals  from  order  of  the  General  Term  of  the 

Supreme  Court  in  the  first  judicial  department,  made  April 

^  17,  1891,  denying  motions  of  both  plaintiff  and  defendant 

Shreck  for  a  new  trial  on  exceptions  taken  under  section  1001 

of  the  Code  of  Civil  Procedure. 

This  was  an  action  for  the  admeasurement  of  dower. 

In  1886  premises  in  the  city  of  New  York  were  conveyed 
by  deed  to  William  Stelz  and  Minnie  Stelz,  his  wife.  Subse- 
quently William  obtained  a  divorce  upon  the  ground  of  his 
wife's  adultery.  He  thereafter  married  the  plaintiff  and  died 
intestate.  The  plaintiff  claimed  dower  in  the  whole  of  the 
land.  The  defendant,  Minnie  Schreck,  formerly  Minnie  Stelz, 
claimed  that  the  tenancy  by  the  entirety  created  by  the  deed, 
was  unaffected  by  the  decree  ^of  divorce,  and  that  upon  the 
death  of  her  former  husband  the  whole  estate  vested  in  her. 

George   11,  Kvaclit  for  plaintiff.     The  deed  to  William 
Stelz  and  Minnie,  his  wife,  created  an  estate  by  the  entirety,* 
and  the  consideration  for  the  interest  said  wife  received  in 
said  estate  from  her  said  husband  was  her  vow  of  fidelitv,  and 
she,  as  the  wife  of  William  Stelz,  took  the  same  upon  condi- 
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tion  implied  in  law  that  she  would  remain  faithful  to  all  the 
solemn  obligations  of  the  marriage  relations  ;  and  upon  breach 
of  this  implied  condition  and  a  judgment  dissolving  the  mar 
riage  in  consequence  of  said  broach,  she  forfeited  her  interest 
in  said  estate.  (2  Black,  Comm.  152,  183  ;  2  Washb.  on  Real 
Prop.  3 ;  1  Kent's  Comm.  530 ;  Riggs  v.  Palmer^  115  N.  Y. 
511 ;  1  R  S.  741,  §§  8,  15.)  Absolute  divorce  from  the  bonds 
of  matrimony  has  the  same  operation  and  effect  as  the  death  of 
the  guilty  party.  (Schouler  on  Husband  and  "Wife,  §  558 ; 
Hyhley  v.  Allen,  3  Mo.  App.  524 ;  Wood  v.  SimmonSy  20  Mo. 
363 ;  Renwick  v.  Renwick,  10  Paige,  424;  Lewis  v.  Slealor, 
2  la.  609 ;  Barher  v.  Root,  10  Mass.  260 ;  Wigney  v.  Wig- 
ney,  7  Prob.  Div.  177 ;  Barclay  v.  Waring,  58  Ga.  86.)  The 
guilty  wife  should  not  be  rewarded  for  bringing  about  an 
absolute  divorce  for  her  adultery  by  having  half  of  her  former 
husband's  property  bestowed  upon  her,  to  enjoy  the  same  in 
common  with  her  paramour,  her  subsequent  husband.  (Riper 
V.  Hoord,  107  N.  Y.  82.)  The  defendant,  Minnie  Schreck,  is 
estopped  by  her  own  wrongful  conduct  from  claiming  title  to 
the  premises  in  question  or  any  part  thereof.  (Bigelow  on 
Estoppel,  370 ;  Herman  on  Estoppel,  §§  731,  733,  740,  791 ;  2 
Story^s  Eq.  Juris.  §§  1533,  1544 ;  Rigga  v.  Palmer,  115  K 
Y.  511.) 

Edward  W.  Scudder  Johnston  and  Lewis  8.  Ooehel  for 
defendant  Shreck.  Where  lands  are  conveyed  to  husband  and 
wife  without  the  use  of  any  express  words  in  the  deed  as  to 
how  they  shall  take,  they  do  not  take  as  joint  tenants,  nor  afi 
tenants  in  common^  but  as  tenants  by  the  entirety ;  both  are 
seized  of  an  entirety  or  whole,  and  neither  of  them  can  dis- 
pose of  any  part  without  the  assent  of  the  other,  and  the 
whole  goes  to  the  survivor.  In  such  a  case  the  survivor  takes 
no  new  acquisition,  but  under  the  original  limitation  his  estate 
being  simply  freed  from  participation  by  the  other.  (2  Kent's 
Comm.  [7th  ed.]  110;  Challis  on  Eeal  Prop.  304 ;  Jackson  v. 
McConnell,  19  Wend.  175  ;  Doe  v.  Ilowland,  8  Cow.  277 ; 
tairchild  v.  Chastelleux,  1  Penn.  St.  176 ;  Stuckey  v.  Keefe^ 
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26  id.  397  ;  Washlntm  v.  Btims,  34  N.  J.  L.  18 ;  lyuof  v. 
JBqf,  47  IlL  425 ;  Boss  v.  Garrison^  1  Dana,  242 ;  BerOes  v. 
JVunan,  92  K  T.  152f ;  A.  Ins.  Co.  v.  Best,  40  Mich.  241 ; 
•Chixndler  v.  Cheney,  37  Ind.  398  ;  Barnes  v.  Lloyd,  Id.  524; 
Gibson  V.  Zimm-erman,  12  Mo.  386 ;  Dea/n  v.  M.  E,  B,  Co., 
119  N.  Y.  546.)  There  is  nothing  in  the  itatutes  of  this  state 
iw'hich  deprives  a  woman  of  a  vested  right  acquired  by  her 
during  her  coverture,  even  though  her  husband  obtained  a 
divorce  from  her  for  her  adultery,  except  that  she  loses  her 
dower  in  his  lands,  and  in  the  absence  of  any  such  statutory 
forfeiture  the  land  in  question  remained  vested  in  the  defend- 
ant Minnie  Schreck,  and  she  became  seized  of  the  whole 
premises  on  the  death  of  said  William  Stelz  by  the  fact  of  the 
survivorship  by  virtue  of  the  conveyance  to  them,  notwith- 
standing the  discontinuance  of  the  marital  relations.  {Erherv- 
hach  V.  JErJcenbach,  96  N.  Y.  456  ;  Pray  v.  Stebbins,  141  Mass. 
221 ;  Wait  v.  Wait,  4  N.  Y.  100  ;  In  re  Ensign,  103  id.  284 ; 
€ha^e  V.  Chase,  55  Me.  21 ;  Clark  v.  Fosdich,  118  N.  Y.  7 ; 
Galusha  v.  Oalvsha,  116  id.  635  ;  Samdford  v.  Sandford,  45 
id.  723  ;  Draper  v.  Jo/ckson,  16  Mass.  479  ;  Jackson  v.  McCon^ 
^neU,  19  Wend.  177 ;  Joos  v.  Fey,  30  N.  Y.  S.  R.  147.)  The 
intent  of  this  conveyance  was  to  vest  an  estate  in  the  defend- 
ant Minnie  Schreck  at  the  time  of  the  delivery  of  said  deed 
in  the  lands  so  conveyed  whereby  she  took  the  whole  estate 
with  her  husband  William  Stelz,  and  also  took  a  vested  right  to 
take  the  whole  estate  freed  from  his  interest  in  case  she  should 
survive  him,  as  subsequently  happened.  {Arnes  v.  Norman, 
4  Sneed.  696  ;  1  Bishop  on  Married  Women,  §  621 ;  Gillespie 
V.  WoTford,  2  Cold.  653 ;  Beach  v.  HoUister,  3  Hun,  519 ; 
1  Washb.  on  Eeal  Prop.  [5th  ed.]  708 ;  Thornton  v.  Thornton, 
3  Eand.  182 ;  Jacobs  v.  Miller,  50  Mich.  120.)  William  Stelz 
not  having  parted  with  his  interest  during  his  life-time  or  other- 
wise severed  this  estate,  the  defendant  Schreck,  as  survivor, 
became  vested  with  the  whole  at  his  death.  (Laws  of  1880, 
chap.  472.) 

jS.  Jones  for  guardian  ad  litem. 
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Peckhah,  J.  We  agree  in  this  case  with  the  views  expressed 
by  the  learned  jndges  who  delivered  the  opinions  at  the  Special 
and  General  Terms  of  the  Supreme  Court.  The  sole  question 
arises  out  of  the  decree  of  divorce  which  the  husband  obtained 
from  his  first  wife  on  account  of  her  adultery. 

Did  that  divorce  have  any,  and  if  so  what,  effect  upon  the 
character  of  the  holding  of  the  real  property  by  the  former 
husband  and  wife  ?  By  the  conveyance  the  husband  and  wife 
took  an  estate  as  tenants  by  the  entirety.  {Bertles  v.  Nunanj 
92  N.  Y.  152 ;  ZomOein  v.  Bram,  100  id.  13.) 

Such  a  tenancy  differs  from  all  others.  In  one  respect  it  is  like 
a  joint  tenancy,  in  that  there  is  a  right  of  survivorship  attached 
to  both,  but  it  is  not  a  joint  tenancy  in  substance  or  form. 
{Barber  v.  Hai^ris^  15  Wend.  616 ;  Jachson  v.  McConnMy  19 
id.  175 ;   Bertles  v.  Nuncm^  supra,) 

It  originated  in  the  marital  relation,  and  although  the  sur- 
vivorship presents  the  greatest  formal  resemblance  to  joint 
tenancy,  instead  of  founding  the  estate  by  the  entirety  upon 
the  notion  of  joint  tenancy,  all  the  authorities  refer  it  to  the 
established  effect  of  a  conveyance  to  husband  and  wife  pretty 
much  independent  of  any  principles  which  govern  other  cases. 
{JacJcson  v.  McConneU^  supra.) 

At  common  law  husband  and  wife  were  regarded  as  one 
person,  and  a  conveyance  to  them  by  name  was  a  conveyance 
in  law  to  but  one  person.  These  two  real  individuals,  by 
reason  of  this  relationship,  took  the  whole  of  the  estate  between 
them,  and  each  was  seized  of  the  whole  and  not  of  any  undi- 
vided portion.  They  were  thus  seized  of  the  whole  because 
they  were  legally  but  one  person.  Deatli  separated  them,  and 
the  survivor  still  held  the  whole  because  he  or  she  had  always 
been  seized  of  the  whole,  and  the  person  who  died  had  no 
•estate  which  was  descendible  or  devisable. 

Being  founded  upon  the  marital  relation  and  upon  the  legal 
theory  of  the  absolute  oneness  of  husband  and  wife,  when  that 
unity  is  broken,  not  l)y  death,  but  by  a  divorce  a  vinculo^  it 
stands  to  reason  that  such  termination  of  the  marriage  tie  must 
have  some  effect  upon  an  estate  which  requires  the  marriage 
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relation  to  support  its  creation.  The  claim  on  the  part  of  the 
cotmsel  for  the  first  wife  is  that  it  is  only  necessary  the  parties 
should  stand  in  the  relation  of  husband  and  wife  at  the  time 
of  the  conveyance,  and  at  that  time  the  estate  vests,  and  no  sub- 
sequent divorce  can  affect  an  estate  which  is  already  vested. 
Sut  the  very  question  is,  what  is  the  character  of  the  estate 
which  became  vested  by  the  conveyance?  If  it  were 
of  such  kind  that  nothing  but  the  termination  of  the  mar- 
riage by  the  death  of  one  of  the  parties  could  affect  it, 
then  of  course  the  claim  of  the  counsel  is  made  out,  but  it  is 
an  assumption  of  the  whole  case  to  say  that  the  estate  was 
of  the  character  he  claims.  When  the  idea  upon  which 
the  creation  of  an  estate  by  the  entirety  depends  is  considered, 
it  seems  to  me  much  the  more  logical  as  well  as  plausible  view  to 
say  that  as  the  estate  is  founded  upon  the  unity  of  husband  and 
wife,  and  it  never  would  exist  in  the  first  place  but  for  such 
unity ;  anything  that  terminates  the  legal  fiction  of  the  unity 
of  two  separate  persons  ought  to  have  an  effect  upon  the  estate 
whose  creation  depended  upon  such  unity.  It  would  seem  m 
if  the  continued  existence  of  the  estate  would  naturally  depend 
upon  the  continued  legal  unity  of  the  two  persons  to  whom 
the  conveyance  was  actually  made.  The  survivor  takes  the- 
whole  in  case  of  death,  because  that  event  has  terminated  the 
marriage  and  the  consequent  unity  of  person.  An  absolute 
divorce  terminates  the  marriage  and  unity  of  person  just  as 
completely  as  does  death  itself,  only  instead  of  one  as  in  the 
case  of  death  there  are  in  the  case  of  divorce  two  survivors  of 
the  marriage,  and  there  are  from  the  time  of  such  divorce  two 
living  persons  in  whom  the  title  still  remains.  It  seems  to  me 
the  logical  and  natural  outcome  from  such  a  state  of  facts  is 
that  the  tenancy  by  the  entirety  is  severed,  and  a  severance 
having  taken  place  each  takes  his  or  her  proportionate  share 
of  the  property  as  a  tenant  in  common  without  survivorship. 
It  is  said  that  in  such  case  it  ought  to  be  a  joint  tenancy,  but 
I  see  no  reason  for  that  claim.  As  it  has  been  held  that  seizin 
by  the  entirety  does  not  create  a  joint  tenancy  either  in  sub- 
stance or  form  (19  Wend,  siipra),  and  as  a  tenancy  by  the 
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entirety  depended  wholly  upon  the  marital  relationship,  there 
can  be  no  reason  why  the  seizin  should  be  turned  into  a  joini 
tenancy  by  virtue  of  the  very  fact  which  terminated  the  unity 
of  persons  upon  which  the  right  of  survivorship  is  itself 
founded,  and  to  which  it  owed  its  continued  existence. 

It  is  true  that  a  conveyance  of  this  kind,  if  made  to  two 
persons  who  were  not  husband  and  wife,  would,  at  common 
law,  have  created  a  joint  tenancy.  But  our  statute  provides 
that  every  estate  granted  or  devised  to  two  or  more  persons  in 
their  own  right  shall  be  a  tenancy  in  common,  unless  expressly 
declared  to  be  a  joint  tenancy.  (1  R.  S.  727,  §  44.)  This 
statute  did  not  reach  an  estate  by  the  entirety,  nor  did  the  stat- 
utes of  1848  and  1849,  and  1860  and  1862.  {BerOes  v. 
N\(,nan^  supra,)     It,  therefore,  still  exists  under  our  law. 

We  have  seen,  however,  that  a  tenancy  by  the  entirety  is 
not  a  joint  tenancy  in  form  or  substance.  Upon  what  princi- 
ple should  the  termination  of  a  tenancy  by  the  entirety  result- 
ing from  an  absolute  divorce,  be  changed  into  a  joint  tenancy 
in  the  face  of  our  statute  relating  to  joint  tenancies  ?  The 
conveyance  did  not  expressly  declare  that  the  tenancy  was  to 
be  a  joint  tenancy,  and,  therefore,  when  the  original  character 
of  the  tenancy  by  the  entirety  is  changed,  it  cannot  be  trans- 
formed into  that  of  a  joint  tenancy  without  a  clear  violation 
of  our  statute.  ^ 

The  counsel  for  the  defendant  urges  that  we  are  giving  by 
this  decision  a  retroactive  effect  to  a  decree  of  divorce  in  a 
case  not  v/arranted  by  the  statute,  and  in  violation  of  the  well- 
settled  rule  in  this  state  as  to  the  effect  of  such  a  decree.  He 
says  that  we  change  the  effect  of  the  deed  of  conveyance  and 
that  the  decree  of  divorce  not  only  severs  the  unity  of  person 
from  the  time  of  its  entry,  but  that  we  allow  it  to  date  back 
to  the  date  of  the  conveyance,  and  to  give  an  effect  to  such 
conveyance  that  it  did  not  have  at  the  time  of  its  execution. 
We  think  not. 

We  do  not  at  all  question  the  contention  of  the  defendant's 
coimsel  that  a  decree  of  divorce  in  this  state  only  operates  for 
the  future,  and  has  no  retroactive  effect  or  any  other  effect 
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than  that  given  by  the  statute.  But  we  hold  that  the  character 
of  the  estate  conveyed  was  such  in  its  creation  that  it  depended 
for  its  own  continuance  upon  the  continuance  of  the  marital 
relation,  and  when  that  relation  is  severed  as  well  by  absolute 
divorce  as  by  death,  the  condition  necessary  to  support  the 
continuance  of  the  original  estate  has  ceased,  and  the  character 
of  the  estate  has  for  that  reason  changed.  The  estate  does  not 
revest  in  the  grantor  or  his  heirs,  for  no  such  condition  can  be 
foand  in  the  law  or  in  the  nature  of  the  estate,  and  it  roust^ 
therefore,  remain  in  the  grantees,  but  by  an  altered  tenure. 
Their  holding  is  now  a  holding  of  two  separate  persons,  and 
for  the  reasons  already  given  such  holding  should  be  by  ten- 
ancy in  common  and  of  course  without  any  survivorship. 

I  think  the  contention  that  the  first  wife  is  entitled  to  the 
whole  of  the  estate  as  the  survivor  of  her  husband  cannot  be 
maintained.  Although  the  question  is  new  in  this  state,  it  has 
been  somewhat  debated  in  the  courts  of  some  of  the  other 
states.  In  Harrer  v.  WaUner  (80  HI.  197),  and  Lash  v.  Lash 
(58  Ind.  526),  and  Ames  v.  Nonnan  (4  Sneed,  683),  similar 
views  to  those  we  have  herein  stated  are  set  forth.  A  con- 
trary decision  has  been  made  in  Michigan  in  the  case  of  Leiois^ 
reported  in  48  Northwestern  Reporter  at  680.  We  have  read 
the  opinion  in  that  case,  but  we  feel  that  our  own  view  is 
more  in  accord  \vitli  legal  principles,  and  we  cannot,  therefore, 
follow  it. 

Upon  the  defendant's  appeal,  the  judgment  ought  to  be 
affirmed. 

Upon  the  appeal  of  the  plaintiff,  her  counsel  contends  that 
there  is  a  condition  annexed  to  the  estate  by  the  entirety  which 
is  implied  by  law,  and  the  condition  is  that  each  of  the  grantees 
shall  remain  faithful  to  the  obligations  of  the  married  state  and 
shall  not  by  his  or  her  misconduct  cause  a  dissolution  of  the 
marriage  relation  upon  which  the  estate  depends.  I  find  no 
warrant  for  implying  any  such  condition  in  the  character  of 
the  holding,  and  still  less  for  the  result  which,  as  he  claims, 
flows  from  a  violation  of  such  condition.  Its  violation  (judi- 
ciaUy  determined)  results  according  to  the  plaintiff's  argument. 
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in  the  immediate  vesting  of  the  whole  estate  in  the  innocent 
party  to  the  marriage,  just  the  same  as  if  the  other  party  thereto 
were  actually  dead  instead  of  divorced.  None  of  the  author- 
ities treats  the  estate  as  dependent  upon  any  such  condition, 
and  however  proper  it  might  be  to  enact  by  legislative  author- 
ity a  condition  of  that  nature,  this  court  has  not  that  power. 
It  is  unnecessary  to  add  anything  further  to  the  views  which 
have  been  expressed  by  the  learned  judges  of  the  Supreme 
Court  in  this  case,  and  we  are  of  the  opinion  that  the  judg- 
ment appealed  from  should  be  aflSrmed,  and  as  neither  party 
appealing  has  succeeded  here,  the  affirmance  should  be  on  both 
appeals,  without  cost& 

All  concur,  except  Eabl,  J.,  dissenting,  and  Fikch,  J., 
absent. 

Judgment  affirmed. 


Ambbosb  Thompson  et  al..  Appellants,  v.  John  B.  Socpsoh 
et  al.,  as  Executors,  etc.,  Bespondents. 

The  effect  of  a  request  by  both  parties  upon  trial  of  an  action  for  a  direc- 
tion of  a  verdict  in  his  favor  is  to  clothe  the  court  with  the  functions 
of  the  jury;  if  the  party,  whose  request  is  denied,  does  not  thereupon 
request  to  go  to  the  jury  on  the  facts,  a  verdict  directed  for  the  other 
party  stands,  as  would  the  finding  of  a  jury  for  the  same  party  in  the 
absence  of  any  direction,  and  the  review,  upon  appeal  to  this  court,  is 
governed  by  the  same  rules  as  apply  in  cases  of  verdicts  rendered  with- 
out direction;  all  controverted  and  inferable  facts  will  be  deemed  con- 
clusively established  in  favor  of  the  party  for  whom  the  verdict  was 
directed. 

A  general  warranty  in  a  deed,  not  limited  by  other  parts  thereof,  however 
it  technically  operates,  is  only  consistent  with  an  intention  of  the  grantor 
to  convey  the  whole  estate. 

The  rule  that  there  is  no  estoppel  where  an  interest  passes,  does  not  apply 
to  conveyances  intended  to  pass  the  whole  title,  although  the  grantor 
had  a  limited  interest  which  was  carried  by  the  conveyance. 

The  Statute  of  Frauds  is  not  an  obstacle  to  the  enforcement  by  a  court  of 
equity  of  the  doctrine  that  the  owner  jof  land  may  by  his  acts  preclude 
himself  from  asserting  his  legal  title  against  one  who,  in  reliance  thereon, 
has  .placed  himself  in  a  position  where  to  allow  the  legal  owner  of  the 
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land  to  assert  his  right  would  operate  as  a  fraud  upon  the  other  party; 
that  court  will  not  permit  a  statute  made  for  the  prevention,  to  be  used 
as  an  instrument,  of  fraud. 

It  temu,  a  party  is  concluded  from  denying  his  own  acts  or  admissions 
>  which  were  expressly  designed  to  influence  the  conduct  of  another,  and 
which  did  so  influence  it,  where  such  denial  would  operate  to  the  injury 
of  the  latter. 

a  aeemg  also,  an  estoppel  may  arise,  although  there  was  no  designed  fraud 
on  the  part  of  the  person  sought  to  be  estopped;  it  may  arise  also 
wLere  there  is  a  duty  to  speak  and  the  party  upoJi  whom  the  duty  rests 
has  an  opportunity  and  knowing  the  circumstances  requiring  him  to 
speak,  keeps  silent,  and  it  is  not  necessary  that  the  duty  to  speak  should 
rest  upon  any  agreement,  or  legal  obligation;  it  arises  whenever  prin- 
ciples of  natural  justice  require  the  disclosure. 

The  owner,  however,  of  property,  which  another  has  assumed  to  convey 
withput  atttiiority,  is  not  precluded  by  mere  silence  from  subsequently 
claiming  it.  There  must  have  been  an  occasion  and  duty  to  speak, 
and  it  must  appear  that  such  omission,  upon  opportunity  presented,  was 
intentional,  or  in  negligent  disregard  of  the  plain  dictates  of  conscience 
and  justice. 

The  mere  fact  that  another  may  act  to  his  prejudice,  if  the  true  state  of 
things  is  not  disclosed,  does  not  render  silence  culpable,  or  sufficient  to 
estop  the  true  owner;  he  owes  no  duty  of  active  dOigence  to  protect  the 
other  party  from  injury.  There  must  be  a  standing  by  and  encourage- 
ment or  acquiescence  by  the  true  owner  in  acts  inconsistent  with  his 
right,  knowing  that  the  other  party,  acting  under  a  false  impression,  is 
about  to  do  what  will  result  in  his  injury. 

The  doctrine  of  equitable  estoppel,  when  invoked  to  bar  the  legal  title  to 
land,  should  be  cautiously  applied,  and  only  when  the  grounds  for  its 
application  are  clearly  and  satisfactorily  established. 

Where,  however,  one  without  title  or  authority  from  the  real  owner  to  sell, 
assumes  to  sell  and  convey  land  in  fee,  and  the  owner,  knowing  the 
facts,  consents  to  and  does  accept  the  proceeds  of  the  sale  in  full  satis- 
faction of  his  interest,  this  operates  as  a  confirmation  of  the  unauthorized 
sale,  and  precludes  the  owner  from  asserting  his  legal  title. 

•'Mary  E.,"  the  wife  of  T.,  died  in  1845  seized  of  certain  premises  in  the 
city  of  New  York,  the  title  to  wliich  vested  in  her  upon  the  death  of 
£.,  her  nrather.  The  title  descended  upon  the  death  of  "  Mary  E."  to 
her  five  infant  children,  subject  to  the  life  estate  of  her  husband,  as  tenant 
by  the  .curtesy;  he  married  again,  his  second  wife  having  the  same 
baptismal  name  and  middle  initial  as  the  first,  i.  e.,  **  Mary  £."  In  1853 
T.  and  his  vnfe  joined  in  a  warranty  deed  of  the  premises,  her  name 
being  given  therein  as  "  Mary  E."  T.  represented  to  the  grantees  that 
his  wife  named  in  the  deed  was  the  sole  surviving  child  of  E.  and  that 
the  property  belonged  to  her,  and  in  the  deed  the  devolution  of  title 
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was  recited.  The  grantees  purchased  in  good  faith,  paying  a  con- 
sideration, which  was  the  full  value  of  the  premises.  The  grantees 
took  possession,  built  upon  and  thereafter  transferred  the  property, 
neither  they  nor  their  successors  in  interest  having  any  knowledge  of 
the  fraud  or  the  defect  in  their  title  until  after  the  death  of  T.  who 
died  in  1882.  In  an  action  of  ejectment  thereafter  brought  by  the  chil* 
dren  of  the  first  wife,  field,  that  the  grantees  of  T.  acquired  imder 
their  deed  only  his  life  estate;  that  the  title  of  the  children  was  unaf- 
fected by  the  fraud  committed  by  him,  and  the  deed  was  no  obstacle 
to  a  recovery  by  them  of  their  inheritance  on  the  termination  of  the  life 
estate;  also  that  their  right  of  action  did  not  arise  until  after  the  death 
of  their  father,  and  so  that  the  Statute  of  Limitations  was  not  a  bar  to 
the  action;  that  the  execution  by  him  of  a  deed  purporting  to  convey  a 
greater  estate  than  he  possessed  did  not  operate  as  a  forfeiture  of  that 
estate  (1  R.  S.  739,  §  145),  but  passed  it  to  the  grantees. 

The  trial  court  found,  upon  evidence  sufficient  to  sustain  the  findings,  that 
the  consideration  received  by  T.  went  into  other  property  which  the 
plaintiffs,  with  knowledge  of  the  facts,  accepted  in  substitution  for 
their  interests.  Held,  that  plaintiffs  were  thereby  precluded  from  assert- 
ing their  title;  that  while  the  death  of  T.  only  conveyed  his  life  estate, 
it  purported  to  convey  and  it  was  the  intent  of  the  grantors  to  convey 
the  entire  fee,  and  so,  the  grantees  were  entitled  to  avail  themselves  of 
the  equities  growing  out  of  the  disposition  of  the  proceeds. 

The  provision  of  the  Revised  Statutes  (1  R.  S.  739,  §  143),  providing  that 
no  greater  interest  shall  pass  by  a  grant  or  conveyance  than  the  grantor 
himself  possessed  or  could  lawfully  convey  at  the  time  of  the  delivery 
of  the  deed,  although  it  undertakes  to  convey  a  larger  interest,  wa£ 
simply  intended  to  do  away  with  the  common-law  doctrine  whereby  a 
feoffment  by  a  life  tenant  or  by  a  person  in  possession  of  lands,  and 
other  common-law  modes  of  assurance  by  fine  and  delivery,  had  the 
power  of  creating  an  estate  in  fee,  divesting  the  title  of  the  true  owner. 

(Argued  June  9,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  16,  1891,  which  aflSrmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  verdict  directed  by  the  court 
and  aflBrmed  an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  of  ejectment. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  It,  Cox  for  appellant.  By  the  deed  of  A.  W.  Thomp- 
son and  his  wife.  Miss  Ritchie,  in  1853,  to  Glover,  no  greater 
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interest  passed  than  the  grantors  possessed,  i,  e,^  the  life  estate 
as  tenant  by  the  curtesy.  (1  R.  S.  739,  §  143 ;  Sparrow  v. 
Kinginan^  1  N.  Y.  248 ;  Sage  v.  Cartwrightj  9  id.  50 ;  5  R.  S. 
333 ;  1  id.  674,  §  32 ;  Preston  v.  Smith,  13  Johns.  407 ;  Brad- 
street  v.  Huntington^  5  Pet.  402 ;  Clapp  v.  Broinaghamj  9 
Cow.  552 ;  Va/rick  v.  Briggs,  6  Paige,  324;  Spofford  v.  Mati- 
ning,  6  id.  383 ;  Donaldson  v.  Wood,  22  Wend.  397 ;  Waller 
V.  Harris,  20  id.  561;  Patterson  v.  Winn,  11  Wheat.  385; 
Rogers  v.  BradshaAJO,  20  Johns.  744;  MWartee  v.  OrpJujm 
Asylum,  19  Cow.  507;  1  Kent's  Comm.  463;  Beoiford  v. 
Knight,  15  Barb.  642.)  Neither  of  the  plaintiffs  has  ever 
aUened,  exchanged  or  encumbered  his  estate  in  44  Hudson 
street.  {McCoon  v.  Smith,  3  Hill,  148 ;  1  Perry  on  Trusts, 
§§  107,  111 ;  Cha^n  v.  Shafer,  49  K  Y.  412 ;  McKean  v. 
BoycoU,  2  H.  Black.  511 ;  Schouler  on  Dom.  ReL  533 ;  U.  S. 
V.  Bainhridge,  1  Mason,  82 ;  2  Kent's  Comm.  191,  195 ; 
McGarr  v.  Marshall,  7  Himiph.  121 ;  Tucker  v.  Moreland, 
10  Pet.  69, 70 ;  Beardsley  v.  Hotchkiss,  96  N.  Y.  211 ;  Bergen 
V.  UdaU,  31  Barb.  375 ;  Wood  v.  Robinson,  22  N.  Y.  564 ;  Jf. 
Bank  V.  Atwater,  2  Paige,  59 ;  1  Story's  Eq.  Juris.  §  793d ; 
Jeffrey  v.  Jeffrey,  1  C.  &  P.  141 ;  CaUxighan  v.  CaUaghun,  8 
C.  &  F.  401 ;  jPitt^  V.  Coppm,  4  M.  &  C.  627,  670,  671 ; 
Willard's  Equity,  263 ;  BuvoU  v.  Wilson,  9  Barb.  488.)  The 
defendants  can  find  no  defense  in  the  doctrine  of  latent  or 
implied  covenant.  {Mead  v.  Bunn,  32  N.  Y.  278  ;  D,  C.  Co. 
V.  P.  a  Co.,  8  WaU.  276 ;  Booth  v.  Cleveland,  74  N.  Y.  15 ; 
Bruce  v.  Fulton  Bank,  79  id.  154;  16  Hun,  615;  Frost  v. 
Rayrrtfynd,  2  Caines,  188 ;  Yandekar  v.  Vandekar,  11  Johns. 
122 ;  Kingman  v.  Sparrow,  1  N.  Y.  257 ;  Jackson  v.  Huh- 
heU,  1  Cow.  613 ;  Jackson  v.  Bradford,  4  Wend.  622 ;  e/acA;- 
Hon.  V.  TTaZ^Z/'tw,  13  id.  178  ;  Perry  on  Trusts,  §  270.)  There 
is  no  evidence  of  ratification,  acceptance,  confirmation  or 
adoption  by  either  of  the  children  of  these  acts  of  their  father. 
{Boerum  v.  Schenck,  41  N.  Y.  190 ;  Cumberland  v.  Sherman, 
30  Barb.  575 ;  Lewin  on  Trusts,  96,  402 ;  Nixon  v.  Palmer, 
8  K  Y.  401 ;  Paley  Agency,  171 ;  Oioings  v.  Hull,  9  Pet. 
629 ;  Boyden  v.  Boyden,  9  Met.  519 ;  Adair  v.  Trimmer,  74 
SiCKELs— Vol.  LXXXIII.        35 
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N.  Y.  554;  Beardsley  v.  Hotehhim^  96  id.  211 ;  Baldwin  v. 
Burrow8y  47  id..  211;  2  Greenl.  on  Ev.  §367;  WtUonv. 
Tuminari,  6  M.  <fe  G.  236 ;  Smith  on  Cont.  287,  379 ;  1  Pars, 
on  Cont.  325 ;  Proctor  v.  SearSy  4  Allen,  95  ;  TTirupp  v.  Fidder, 

2  Esp.  628 ;  Scliouler  on  Dom,  Eel.  532,  584,  585  ;  Voorhie^' 
Case,  24  Barb.  153 ;  Henry  v.  Boot,  33  N.  Y.  536 ;  Bigelow 
on  Fraud,  362,  363;  Fitchett  v.  Adams,  2  Strangs,  1128; 
GoodtiUe  V.  Woodward,  3  B.  &  A.  424 ;  Bight  v.  CuttheU,  5 
East,  491 ;  Doe  v.  WaUers,  10  B.  &  C.  626 ;  Solomon,  v. 
Dawes,  1  Esp.  83-115  ;  Coles  v.  Bell,  1  Campb.  478  ;  Comh 
V.  Scott,  12  Allen,  496 ;  Fellows  v.  Commissioners,  36  Barb. 
659 ;  Smith  v.  Kidd,  68  N.  Y,  142 ;  Bennecks  v.  Z.  Ins.  Co., 
105  U.  S.  361 ;  Padgett  v.  Lawrence,  10  Paige,  181 ;  Jackson 
V.  Miller,  6  Cow.  756 ;  Walker  v.  Dun^paugh,  20  If.  Y.  170; 
Jackson  v.  Sherman,  6  Johns.  /1 9 ;  Jackson  v.  Cbry,  16  id. 
302 ;  Jackson  y.  Jlf(?  Fey,  15  id.  234 ;  Law  v.  Merrills,  0 
Wend.  268  ;  Oarrison  v.  ^/I'^-n,  2  Barb.  25  ;  Hodden  v.  &7i' 
6^<9.,  1  Daly,  388.)  There  is  no  element  of  estoppel  in  this 
case.  No  defendant  has  ever  acted  upon  anything  said  or 
done  by  plaintiffs..  {Trenton  Bankv,  Duncan,  86  N.  Y.  229, 
230;  lAiwrence  V.  Brown,  5  id.  401 ;  Brown  v.  Bowen,  30 
id.  541 ;  Favil  y.  Bolerts,  50  id.  225,  581;  2  Pars,  on  Cont 
793 ;  Trustees  v.  Smith,  118  N.  Y.  640 ;  Adair  v.  LoU,  3 
Hill,  186;  Willard  on  Real  Estate,  359;  Jackson  v.  Parker, 

3  Johns.  Ch..  124;  Jackson  v.  Thonnpson,  16  Johns.  293; 
Jackson  v.  Norton,  18  id.  355 ;  Code  Civ.  Pro.  §  415 ;  Christie 
V.  Cage,  71  N.  Y.  189  ;  Devyr  v.  Shaefer,  55  id.  446 ;  Melvin 
V.  Locks,  16  Pick.  137 ;  Graham  v.  Luddington,  19  Hun,  246 ; 
Bennett  v.  Garlock,  79  N.  Y.  302 ;  LLearned  v.  Talimadge, 
26  Barb.  443 ;  (7Zw^  v.  if.  Y.  C  &  H  B.  B.  B.  Co,,  120  N. 
Y.  273  ;  2  Story's  Eq.  Juris.  §§  972, 1046 ;  Acton  v.  Woodgaie, 
3  M.  &  K.  492 ;  WaUioyn  v.  Coutts,  3  Meriv.  707 ;  3  Sim.  14 ; 
Antrd^us  v.  Smith,  12  Ves.  39 ;  Garrard  v.  LavderdaJ^,  Id.  1 ; 
ZoTi^  y.  Eushand,  14  Sim.  656 ;  1  Perry  on  Trusts,  §§  107, 114 ; 
Dooper  y.  Noelke,  5  Daly,  413 ;  Meigs  y,  Meigs,  15  Hun,  453.) 
The  learned  judge  at  Circuit  erred  in  admitting  the  evidence 
of    Glover.      {Loeh  v.  Willis,  100    N.  Y.  235;  Capron   v. 
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TTurnipsoUy  86  id.  419;  Mtddoon  v.  Pitts,  54  id.  269;  Arthur 
V.  Griswold,  65  id.  400 ;  G-uernsey  v.  MUler,  80  id.  181  ; 
Ehen  V.  LoriUard,  19  id.  302  ;  Eriches  v.  DeMiU,  76  id. 
374 ;  WorraU  v.  Parmde,  1  id.  519 ;  Shorter  v.  Peophf,  2 
id.  192 ;  Taylor  v.  Churchy  8  id.  452 ;  Ashley  v.  Marshall, 
29  id.  494 ;  Brisbane  v.  Parsons,  43  id.  200 ;  Anderson  v. 
Rome,  54  id.  334 ;  CbZ^  v.  Raymond,  9  Gray,  217 ;  1  E.  S. 
739,  §  143.)  The  leaKned  judge  erred  in  denying  the  motion 
for  a  new  trial.  (73  K  Y.  119 ;  34  id.  301 ;  Piatt  v.  PlaU, 
58  N.  Y.  647 ;  McMurray  v.  McMurray,  ^^  id.  181 ;  Miller 
V.  Wood^  116  id.  351.)  Subsequently  acquired  knowledge  of 
the  plaintiffs,  silence,  recognition,  even  tacit  acquiescence, 
short  of  the  Statute  of  Limitations,  are  of  no  account.  {Tucker 
\r.  Mordand,  10  Pet  78 ;  Green  ▼.  Green,  7  Hun,  492 ;  69 
K  Y.  553 ;  Jackson  v.  Carpenter,  11  Johns.  543 ;  Adair  v. 
Brimner,  74  K  Y.  553,  554.) 

Caioin  Frost  and  R,  Z.  Sweezy  for  respondents.  The  chil- 
dren of  Mary  Evelina  Thompson  having  ratified,  confirmed 
and  adopted  the  deed  from  Ambrose  W.  Thompson  and  wife, 
to  John  H.  Glover  and  wife,  with  full  knowledge  of  all  the 
facts  and  circumstances  attending  their  father's  fraud  upon 
the  Glovers,  those  who  are  still  living,  and  the  other  plaintiffs 
who  represent  those  of  the  children  who  have  died,  are  coh- 
cluded  or  estopped  by  such  ratification,  confirmation  and  adop- 
tion of  the  deed,  and  cannot  recover  possession  of  the  prop- 
erty. {Maple  V.  Kussart,  53  Penn.  St.  318 ;  Shohle  v.  Smith, 
8  Watts.  280 ;  Herques  v.  Marti,  85  N.  Y.  609 ;  Town  v. 
Needhara,  3  Paige,  546  ;  Wendle  v.  Van  Rensselaer,  1  Johns. 
Ch.  353 ;  T.  B.  Co.  v.  Duncan,  86  N.  Y.  229.)  By  reason 
of  the  acceptance  by  the  children  of  Mary  Evelina  Thompson 
from  Ambrose  W.  Thompson  of  an  equivalent  for  their  prop- 
erty, the  title  to  which  he  had  assumed  to  convey  to  the 
Glovers  with  covenant  of  warranty,  their  estate  and  interest 
in  the  property  to  which  the  warranty  related  became  so  far 
vested  in  their  warrantor  as  to  inure  by  way  of  estoppel  to 
his  grantees.     (Himse  v.  McCormick,  57  N.  Y.  310 ;  Taft  v. 
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Munson,  Id.  97 ;  Cole  v.  Raymond^  9  Gray,  217 ;  Ru»9  v. 
AUpaugh^  118  Mass.  378.)  Even  supposing,  that  the  plain- 
tiffs have  a  good  cause  of  action  herein,  the  defendants  would 
have  recourse  against  Ambrose  "W.  Thompson  or  his  estate 
on  his  warranty,  and  the  latter  would  be  entitled  to  recover 
from  the  plaintiflEs  the  same  property  which  the  plaintifb  claim 
from  the  defendants,  which  last  recovery  would  inure  to  the 
defendants'  benefit.  (AverUl  v.  Wilson,  4  Barb.  187 ;  Jackson 
V.  Bradford^  4  Wend.  622 ;  Jdchson  v.  BvU,  1  Johns.  Cas. 
90.)  Plaintiffs  seek  to  avoid  the  operation  of  the  Statute  ol 
Limitations,  by  alleging  the  life  estate  of  their  father,  who 
did  not  die  until  1882,  and  the  consequent  suspension  of  their 
right  of  entry  upon  the  premises  in  question;  to  this  the 
defendants  answer  the  forfeiture  of  the  estate  of  the  father  oi 
plaintiffs  upon  the  execution  of  the  deed  to  the  Glovers,  April 
28,  1853.  (Code  Civ.  Pro.  §  467 ;  Ward  v.  Morrow,  82  N. 
Y.  265 ;  Eastman  v.  P.  M.  R.  Assn.,  66  N.  H.  713 ;  Peters 
V.  Bain,  123  U.  S.  696.)  The  objections  made  to  the  testi- 
mony of  John  H.  Glover  are  not  suflicient.  {Stevens  v. 
Brennan,  79  N.  Y.  254.) 

Andrews,  J.  The  title  to  the  lot  on  Hudson  street  in  the 
city  of  New  York,  the  subject  of  this  action,  vested  in  1837, 
on  the  death  of  Evelina  Hammond,  in  her  daughter,  Mary 
Evelina  Thompson,  wife  of  Ambrose  W.  Thompson,  in  fee, 
and  upon  her  death,  in  1845,  descended  to  their  five  infant 
children,  one  son  and  four  daughters,  subject  to  the  life  estate 
of  her  husband,  as  tenant  by  the  curtesy,  who  survived  her 
and  died  in  1882. 

Ambrose  W.  Thompson,  in  1847,  about  two  yeare  after  the 
death  of  his  first  wife,  intermarried  with  Mary  Ewing  Kitchie, 
his  second  wife,  she  having  the  same  baptismal  name  and  the 
same  middle  initial  as  the  deceased  wife,  botli  being  by  mar- 
riage, Mary  E.  Thompson.  This  action  was  brought,  in  1887, 
by  the  surviving  children  of  Mary  Evelina  Thompson,  and 
the  reprcHentatives  of  the  deceased  children,  against  the  defend- 
ants, to  recover  possession  of  the  premises  under  the  title 
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derived  from  Mary  Evelina  Thompson.  The  defendants  claim 
title  to  the  lot  nnder  a  warranty  deed  executed  by  Ambrose 
W.  Thompson  (the  father)  and  Mary  E.  Thompson,  his  second 
wife,  to  John  H.  Glover  and  his  wife,  Helen  L.  Glover,  in 
April,  1863.  The  consideration  of  the  conveyance  to  the 
Glovers  was  $10,000,  the  foil  value  of  the  fee,  which  was  paid 
by  the  grantees  to  Ambrose  W.  Thompson.  A  manifest  fraud 
was  perpetrated  on  the  Glovers  by  him.  They  purchased  in 
wood  faith,  supposing  that  Mary  E.  Thompson,  named  in  the 
deed,  was  the  same  Mary  E.  Thompson  who,  in  1837,  had 
inherited  the  lot  from  her  mother,  Evelina  Hammond. 
Ambrose  "W.  Thompson  informed  them  at  the  time  of  the  pur- 
chase that  Mary  E.  Thomson,  named  in  the  deed,  was  the  sole 
surviving  child  of  Evelina  Hammond,  and  that  the  property 
belonged  to  his  wife,  and  in  the  deed  the  devolution  of  the 
title  on  Mary  Evelina  Thompson  was  recited. 

The  Glovers  took  possession  under  the  deed,  and  in  1867 
they  erected  a  new  brick  building  on  the  lot  at  an  expense  of 
$16,000,  and  in  1858  conveyed  the  lot  to  one  Smith  for  the 
consideration  of  $28,000,  whose  executors,  in  March,  1882, 
conveyed  it  to  John  B.  Simpson,  the  defendants'  testator,  for 
$32,000,  who  subsequently  thereto,  but  at  what  time  does  not 
appear,  expended  a  sum  exceeding  $3,000  in  improvements  on 
the  property.  Neither  the  Glovers  nor  any  of  their  grantees 
had  any  notice  or  suspicion  of  the  fraud  of  Ambrose  W. 
Thompson,  or  of  any  defect  in  their  title,  until  about  the  time 
of  the  commencement  of  this  action.  In  1853,  when  the  deed 
to  the  Glovers  was  executed,  Ambrose  Thompson,  the  eldest 
child  of  Ambrose  "W.  and  Mary  Evelina  Thompson,  was  an 
infant  of  the  age  of  sixteen  years,  and  the  youngest  child  was 
of  the  age  of  eight  years.  The  children  then  had  no  knowl- 
edge of  the  deed. 

It  is  evident  from  these  conceded  facts  that  the  Glovers 
acquired  under  the  deed  from  Ambrose  W.  Thompson  and  his 
second  wife  only  the  life  estate  of  Ambrose  W.  Thompson  in 
the  lot  in  question,  and  that  the  title  in  fee  of  his  children, 
subject  only  to  the  life  estate  of  the  father,  was  unaffected  by 
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the  fraud  committed  on  his  grantees.  No  conveyance  made 
by  the  father  could  impair  their  title.  The  Glovers,  as  the 
result  of  the  transaction,  were  defrauded  out  of  their  money 
by  Ambrose  W.  Thompson,  except  to  the  extent  of  the  value 
of  his  life  estate,  and  the  deed  to  the  Glovers  was  no  obstacle 
to  the  recovery  by  the  children  of  their  inheritance  on  the 
termination  of  the  life  estate  of  their  father.  They  have 
never  parted  with  their  title  by  any  deed  or  conveyance.  But 
it  is  claimed  that  by  reason  of  certain  facts  which  will  be 
stated,  the  Glovers  and  those  who  have  succeeded  to  their  title 
have  retrieved  their  loss  and  have  acquired  an  equitable  title 
to  the  lot  in  fee,  which  they  are  entitled  to  enforce  against  the 
children,  in  whom  the  legal  title  was  and  is  indisputably 
vested,  notwithstanding  the  Statute  of  Frauds^  which  requires 
a  deed  or  conveyance  in  writing  to  pass  a  freehold  interest  in 
lands,  except  in  cases  not  now  material  to  be  noticed.  (2  Eev. 
St.  135,  §  6.) 

What  disposition  was  made  by  Ambrose  W.  Thompson 
of  the  consideration  received  from  the  Glovers,  does  not 
distinctly  appear.  It  is  claimed  by  the  defendants  that  he 
used  it  in  the  purchase  of  a  house  and  lot  on  Murray  llill 
in  the  city  of  New  York.  The  claim  rests  upon  very 
vague  evidence.  It  was  shown  that  in  September,  1857, 
Ambrose  W.  Thompson  had  title  to  a  house  and  lot  on  Murray 
llill,  but  there  is  no  evidence  when  he  acquired  it  In  that 
year  he  exchanged  this  house  and  lot  with  John  A.  Dix  for 
'  property  in  Eye,  Westchester  county,  the  Rye  property  being 
estimated  in  the  exchange  at  the  value  of  $25,000.  Dix  took 
the  Murray  Hill  house  and  lot  at  the  price  of  $10,000  (the 
same  amount  for  which  Thompson  had  sold  the  Hudson  street 
lot),  and  at  the  request  of  Ambrose  W.  Thompson,  conveyed 
the  Rye  property  to  his  ison  Ambrose,  taking  back  from  the 
latter  a  mortgage  of  $15,000,  the  sum  remaining  due  to  him 
on  the  exchange. 

In  the  same  month  Ambrose  W.  Thompson  procured  a 
declaration  of  trust  to  be  prepared  by  his  attorneys  and  caused 
it  to  be  executed  by  the  son,  which  was  recorded  in  West- 
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cheater  county  September  20,  1857,  at  tlie  saine  time  with  the 
deed  from  Dix.  This  declaration  of  trust  is  an  important 
docnment  in  the  case.  It  recites  the  ownership  by  Mary 
Evelina  Thompson  at  the  time  of  her  death  in  1845,  of  a  cer- 
tain honse  and  lot  in  Hudson  street  (without  describing  it),  and 
then  proceeds  as  follows :  '*  And,  whereas,  the  said  Ambrose 
W.  Thompson  has,  since  the  death  of  his  said  wife,  caused  the 
said  real  estate  and  premises  to  be  sold  and  conveyed,  and  then 
received  and  has  since  held,  used  and  controlled  the  purchase- 
money  thereof  upon  the  distinct  understanding,  declaration 
and  agreement  that  he  held  the  same  for  the  use  and  l>enefit 
of  Ambrose  Thompson,  Emily  Thompson,  Mary  Thompson, 
Margaret  H.  Thompson  and  Julia  Thompson,  children  of  the 
said  Ambrose  Thompson  and  Mary  Evelina,  his  wife,  to  whom 
said  house  and  lot  descended  on  the  death  of  their  said  mother, 
Mary  Evelina ;  and  whereas,  the  said  Ambrose  W.  Thompson 
afterwards  became  seized  of  a  certain  dwelling-house  on  Madi- 
Bon  avenue,  in  the  city  of  New  York,  which  house  and  lot  he 
hath  lately  sold  and  conveyed  to  John  A.  Dix,  of  the  town  of 
Eye,  Westchester  county,  in  exchange  for  certain  lands  and 
premises  described  as  follows  (describing  them),  and  the  said 
Ambrose  W.  Thompson  hath  caused  the  conveyance  of  (the 
Eye  property)  to  be  executed  by  the  said  John  A.  Dix  and 
Catharine  Morgan,  his  wife,  to  one  Ambrose  Thompson  by 
warranty  deed  in  fee  simple,  bearing  date  the  15th  day  of 
August,  1857;  and  whereas,  the  sole  purpose  of  such  convey- 
ance to  me  was  to  protect  and  secure  to  the  said  children  of 
said  Ambrose  TV.  Thompson  and  Mary  Evelina,  his  wife,  the 
use  and  enjoyment  of  an  amount  of  property  equal  to  that 
left  them  by  their  said  mother,  as  aforesaid,  and  to  that  end 
that  I  should  hold  and  become  seized  of  said  lands  and  premises 
in  trust  for  myself  and  the  said  Emily,  Mary,  Margaret  II.  and 
Julia,  etc.,  and  to  carry  such  purpose  into  effect  I  have  promised 
and  agreed  to  hold  the  same  upon  the  said  trust,  and  have 
accepted  said  deed  and  taken  possession  of  the  said  premises 
Bs  such  trustee ;  now,  therefore,  I,  the  said  Ambrose  Thomp- 
son, do  hereby  declare,  signify  and  agree  to  and  with  the  said 
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Ambrose  W.  and  the  said  Emily,  Mary,  Margaret  H.  and 
Jalia,  that  I  and  my  heirs  and  assigns  do,  shall  and  will  from 
henceforth  stand  seized  and  possessed  of  the  said  above- 
described  lands  and  premises,  so  as  aforesaid  conveyed  by  John 
A.  Dix  and  Catherine  Morgan,  his  wife,  to  me,  in  trust  for  the 
nse  and  benefit  of  myself  and  the  said  (four  sisters)  and  of 
onr  heirs  and  assigns  forever.  And  I  do  also  agree  and  cove- 
nant to  pay  over  to  them,  the  said  Emily,  Mary,  Margaret  H. 
and  Julia,  the  proceeds  of  the  said  lands  and  premises  until 
the  youngest  of  them  shall  arrive  at  the  age  of  twenty-one 
years,  at  which  time,  or  such  earlier  time  as  may  be  proper,  I 
Mrill  convey  the  same  to  them,  their  heirs  and  assigns  in  fee 
simple,"  etc. 

When  this  declaration  of  trust  was  made  Ambrose  Thomp- 
son, who  executed  it,  was  under  twenty-one  years  of  age.  The 
father  at  the  time,  as  the  evidence  tends  to  show,  was  insolvent 
and  pressed  with  debts.  He  directed  the  entire  transaction ;  the 
conveyance  from  Dix  to  the  son  and  the  execution  by  him  of 
the  declaration  of  trust  It  does  not  appear  that  the  sisters  of 
Ambrose  knew  of  tlie  declaration  of  trust  at  the  time,  or  that 
they  ever  at  any  time  saw  it,  nor  does  it  appear  that  any  of 
the  children  were  then  cognizant  of  the  circumstances  of  the 
conveyance  of  the  Hudson  street  lot  to  the  Glovers.  The 
declaration  of  trust  recites  tliat  Ambrose  W,  Thompson  "  had 
caused  the  lot  to  be  sold."  The  natural  inference  which  would 
be  drawn  from  the  recital  by  one  unacquainted  with  the  cir- 
cumstances, is,  that  by  due  authority  of  the  court  or  otherwise, 
the  father  had  conveyed  the  interest  of  his  infant  children. 

The  trial  judge,  in  directing  a  verdict  for  the  defendants, 
found  that  the  consideration  received  by  Ambrose  Thompson 
on  the  sale  of  the  Hudson  street  lot  went  into  the  purchase  of 
the  Murray  Hill  lot  and  finally  into  the  Rye  property.  It  is 
said  that  the  recital  in  the  declaration  of  trust  warrants  this 
inference,  although  the  fact  is  not  directly  asserted  therein. 
It  is  also  insisted  that  the  children  knew  this  to  be  the  fact 
One  Tuthill,  who  had  been  employed  by  Dix  as  a  gardener  on 
the  Rye  property,  and  who  remained  on  the  place  for  two  or 
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three  weeks  after  the  Thompson  family  came  there  in  1857, 
testified  to  hearing  a  conversation  between  the  father  and  the 
four  girls  at  meal-time,  in  which  Emily  the  eldest,  then  nine- 
teen years  of  age,  said  "  h^  father  took  her  mother's  money 
to  bny  that  place  (Rye)  and  gave  it  to  her  brother  Ambrose." 
Also,  "  that  they  had  a  very  handsome  property  on  Murray 
Hill  and  her  father  had  traded  it  away  for  that  island."  He 
also  testified  that  two  or  three  years  afterwards  he  went  to  the 
house  to  fix  some  sashes  and  heard  Emily  say  ^^they  had 
cheated  her  out  of  her  part ;  that  she  had  nothing,  only  as 
they  had  a  mind  to  let  her  stay  there  ;  the  place  belonged  to 
her  brother  Ambrose ;  that  her  father  gave  the  deed  when  he 
traded  with  John  A.  Dix,  in  Ambrose's  name,  instead  of  giving 
it  in  the  children's  name;  that  her  father  had  cheated  thegirli 
out  of  that  property  and  sold  it  all  to  her  brother  ;  that  her 
mother  had  left  her  an  interest,  but  her  father  had  taken  it 
away  ;  that  it  was  on  Murray  Hill  the  property  her  father  had 
traded  ofl!."  The  testimony  of  this  witness  was  given  thirty 
years  after  the  alleged  conversations,  and  it  does  not  appear 
that  in  the  meantime  they  had  ever  been  recalled  to  his  atten- 
tion. Mrs.  Hewson,  another  witness  for  the  defendants,  with 
whom  Mary,  the  second  daughter  lived  for  five  years  prior  to 
her  death  in  1870,  testified  that  Mary  spoke  of  the  Rye  prop- 
erty and  said  that  she  had  an  interest  in  it  which  she  had 
inherited  fn>m  her  mother.  As  further  evidence  upon  this 
point,  it  is  insisted  that  the  children  knew  at  least  as  early  as 
1868  (when  they  joined  in  a  conveyance  of  the  Rye  property) 
of  the  declaration  of  trust,  since  the  presumption  is  that  they 
Had  read  it  and  knew  the  recital  therein. 

The  history  of  the  Rye  property  after  its  conveyance  to 
Ambrose  Thompson  in  1857,  has  an  important  relation  to  the 
case.  The  father,  Ambrose  W.  Thompson,  removed  there 
with  his  family  soon  after  the  purchase  from  Dix  in  1857, 
and  lived  upon  the  premises  for  a  period  of  five  or  six  years, 
and  then  removed  with  his  daughters  to  Washington,  and  he 
never  again  occupied  the  place.  The  father  paid  the  interest 
on  the  $15,000  mortgage  to  Dix  up  to  March  1,  1860,  and 
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from  that  time  the  interest  accmrmlated  so  that  at  the  date  of 
the  decree  of  foreclosm'e  of  the  mortgage  October  16,  1867, 
there  was  due  thereon  $21,125.53.  In  April,  1865,  Ambrose 
Thompson,  without  the  knowledge  of  his  sisters,  and  pre- 
sumably at  the  request  of  his  father,  executed  a  second  mort- 
gage on  the  Rye  property  to  one  Davids  for  $6,000,  to  secure 
a  debt  of  the  father.  >  In  April,  1866,  Ambrose  Thompson 
executed  in  his  individual  name  and  as  trustee  for  his  sisters, 
to  one  Stewart,  a  written  contract  of  sale  of  the  Rye  property, 
subject  to  the  Dix  mortgage,  in  which  there  was  a  special 
covenant  on  the  part  of  the  vendor  that  no  consideration  had 
beeA  paid  for  the  Davids  mortgage.  In  the  report  of  the 
referee  in  the  surplus  proceedings  taken  after  the  sale  on 
the  foreclosure  of  the  mortgage  (which  was  put  in  evidence 
by  the  plaintiffs),  it  is  stated  that  "the  contract  was  duly 
delivered  to  Stewart  for  a  good  and  valuable  considera- 
tion and  that  Stewart  assigned  the  same  by  parol  to  one 
Bonney  (claimant  of  the  surplus)  for  a  good  and  valuable 
consideration,  before  the  execution  of  the  deed  given  in  pur- 
suance thereof,  and  that  on  or  about  the  18th  day  of  October, 
1867,  Ambrose  Thompson  and  his  four  sisters,  in  compliance 
with  the  terms  of  said  contract  and  in  satisfaction  thereof,  made 
and  executed  a  deed  to  Bonney."  The  report  also  states  that 
when  the  deed  was  delivered  to  Stewart,  the  name  of  Bonney 
was  not  inserted  therein,  but  was  afterwards  inserted  under 
the  direction  of  an  attorney,  and  that  the  sisters  of  Ambrose 
Thompson  entrusted  the  deed  to  him  and  authorized  him  to 
use  the  same  as  it  was  used,  and  that  he  knew  when  it  was 
delivered  to  Stewart  that  Bonney's  name  was  to  be  inserted  as 
grantee.  The  referee  further  found  that  the  deed  was  deliv- 
ered by  Stewart  to  Bonney  in  payment  for  money  advanced 
by  Bonney  to  him,  exceeding  the  amount  of  the  surplus  money. 
The  surplus  was  $5,486.92,  which  was  awarded  and  paid  to 
Bonney,  the  claim  under  the  Davids  mortgage  having  been  over- 
ruled. The  Bonney  deed,  which  expressed  a  consideration  of 
$60,000,  was  dated  October  18,  1867,  three  days  after  a  decree 
of  foreclosure  of  the  Dix  mortgage  had  been  entered,  and  was 
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executed  by  Ambrose  Thompson  individually  and  as  trustee 
for  his  sisters,  and  also  by  each  of  his  sisters. 

It  does  not  appear  distinctly  that  the  children  of  Ambrose 
W.  Thompson  have  received  anything  from  the  Kye  property, 
or  that  the  consideration  for  the  contract  of  sale  made  with 
Stewart  was  any  benefit  derived  by  them,  except  that  Mrs. 
Hewson  testified  that  Mary  signed  the  deed  to  Bonney  at  the 
request  of  Stewart,  who  informed  her  at  the  time  that  tlie 
deed  was  for  money  advanced  by  him  to  her  and  her  sisters, 
and  that  witness  also  testified  that  Mary  said  she  and  her  sisters 
had  received  large  sums  of  money  from  Stewart.  Mrs.  Hew- 
Bon  also  testified  that  she  knew  that  Mary  and  her  sisters  had 
received  money  from  him.  It  appears  that  Stewart  had  busi- 
ness relations  with  Ambrose  W.  Thompson,  and  the  witness 
said  that  the  father  was  out  of  the  countrv  when  the  advances 
were  made  by  Stewart,  and  that  Mary  was  under  the  impres- 
sion that  it  was  her  father's  money  he  was  giving  her.  On 
the  day  of  the  execution  of  the  deed  to  Bonney,  Ambrose  W. 
Thompson  addressed  a  letter  to  his  son,  requesting  him  to 
execute  the  deed  presented  by  Mr.  Stewart. 

When  the  children  first  knew  of  the  fraud  committed  by 
their  father  in  the  sale  to  the  Glovers  does  not  appear.  The 
husband  of  one  of  the  daughters  testified  that  in  1872,  his 
wife  told  him  that  her  mother  had  died  leaving  this  property 
(Hudson  street  lot)  in  her  own  name,  and  the  step-mother  hav- 
ing the  same  name,  had  sold  the  property.  No  notice  was  ever 
given  by  any  of  the  children  to  the  persons  in  possession  of 
the  Hudson  street  lot  of  their  claim  of  title,  until  about  the 
time  of  the  commencement  of  the  action.  It  does  not  appear 
that  they  knew  who  was  in  possession,  or  that  any  improve- 
ments had  been  or  were  being  made  on  the  property. 

Upon  the  conclusion  of  the  evidence  each  party  asked  the 
court  to  direct  a  verdict  in  his  favor,  and  the  court  tliereupon 
directed  a  verdict  for  the  defendants.  The  question  to  be 
determined  is  whether  this  direction  was  justified.  The  effect 
of  a  request  by  each  party  for  a  direction  of  a  verdict  in  his 
favor  clothed  the  court  with  the  functions  of  the  jury,  and  it  is 
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well  settled  that  in  such  case  where  the  party  whose  request  u 
denied,  does  not  thereupon  request  to  go  to  the  jury  on  the  facts, 
a  verdict  directed  for  the  other  party  stands  as  would  the  finding 
of  a  jury,  for  the  same  party,  in  the  absence  of  any  direction, 
and  the  review  in  this  court  is  governed  by  the  same  rules  as 
apply  in  cases  of  ordinary  verdicts  rendered  without  any  direc- 
tion. All  the  controverted  facts  and  all  inferable  facts  in  sup- 
port of  the  judgment  will  be  deemed  conclusively  established 
in  favor  of  the  party  for  whom  the  verdict  was  directed. 
{KoeUei^  v.  Adl&r,  78  N.  Y.  287.) 

The  plaintiffs  established  an  unquestioned  legal  title  to  the 
premises  in  controversy.  Whether,  upon  the  facts  proved, 
construed  most  favorably  for  the  defendants,  a  case  was  made 
upon  which,  according  to  the  principles  of  courts  of  equity, 
the  plaintiffs  are  prevented  from  ^usserting  their  legal  title 
against  the  defendants,  is  the  real  point  in  controversy.  The 
case  is  important  as  between  the  parties,  and  still  more  impor- 
tant because  it  involves  in  its  wider  aspects  a  question  affecting 
the  security  of  all  titles  to  real  property,  and  a  consideration 
of  the  circumstances  under  which  a  legal  title  may  be  practi< 
cally  subverted  and  lost,  although  the  true  owner  has  never 
executed  any  deed  or  conveyance  of  or  any  writing  agreeing 
to  convey  his  land. 

The  counsel  for  the  plaintiffs  raises  a  point  which  may 
properly  be  considered  before  proceeding  further  with  the 
discussion.  It  is  in  substance  that  the  deed  to  the  Glovers 
neither  passed  nor  purported  to  pass  any  greater  interest  in 
the  Hudson  street  lot  than  the  life  interest  of  Ambrose  "W. 
Thompson,  and  that,  therefore,  the  question  whether  the  pro- 
<*eeds  of  the  sale  were  applied  by  the  father  to  the  benefit  of 
his  children,  is  an  immaterial  consideration.  The  Glovers,  it 
16  said,  got  all  they  bought  or  paid  for,  and  they  or  their 
grantees  have  no  concern  with  and  no  rights  or  equities  grow- 
ing out  of  the  disposition  of  the  proceeds.  Much  stress  is  put 
by  counsel  upon  the  statute  declaration  (1  Rev.  St.  739,  §  143), 
that  **  no  greater  estate  or  interest  shall  pass  by  any  grant  or 
conveyance  hereafter  executed  than  the  grantor  himself  pos- 
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sessed  at  the  delivery  of  the  deed,  or  could  then  lawfully  con- 
vey, except  that  every  grant  shall  be  conclusive  as  against  tlie 
grantor  and  his  heirs  claiming  from  him  by  descent."  There 
can  be  no  doubt  that  the  conveyance  to  the  Glovers  operated 
in  law  to  convey  the  life  estate  of  the  grantor  only.  The  sec- 
tion of  the  statute  quoted  is  a  statutory  declaration  of  the 
inapplicability  to  our  modes  of  conveyance  of  the  doctrine  of 
the  ancient  common  law,  whereby  a  feoffment  made  by  a  life 
tenant,  or  by  a  person  in  possession  of  lands,  although  his 
possession  was  wrongful,  had  the  transcendent  power  of 
creating  an  actual  estate  in  fee  in  the  feoffee,  divesting  the 
seizin  and  title  of  the  true  owner,  and  leaving  him  or  those 
entitled  in  expectancy  a  right  of  action  only.  This  "  and  tlie 
other  common-law  modes  of  assurance  by  fine  and  recovery, 
had  the  power  of  creating  estates  where  none  existed  before, 
only  limited  by  the  will  of  the  grantor  at  the  time  of  the  grant, 
although  they  might  be  subsequently  defeated  by  an  action.'^ 
(Co.  Litt.  370a ;  Spamxio  v.  Kingman^  1  N.  Y.  250 ;  2 
Smith's  L.  C.  730 ;  Eeviser's  Note  to  §  143.)  Under  our 
statute  no  such  consequence  can  follow.  The  title  and  estate 
which  passes  under  a  grant  or  conveyance,  is  commensurate 
only  with  that  existing  in  the  grantor,  although  he  may  under- 
take to  convey,  and  the  deed  purports  to  convey  a  larger 
estate.  His  conveyance  cannot  aflEect  interests  in  remainder, 
and  divests  no  estate  except  his  own.  While  it  is  true, 
therefore,  that  Ambrose  W.  Thompson  could  only  in  law 
convey  his  life  estate,  and  the  Glovers  only  acquired  that 
estate,  the  other  part  of  the  proposition  of  the  counsel  for  the 
plaintiffs  that  the  deed  purported  to  convey  that  estate  only,  is 
untenable.  The  quantum  of  estate  intended  to  be  conveyed 
by  a  deed  is  to  be  ascertained  from  its  language.  The  deed  of 
Ambrose  W.  Thompson  was  not  limited  to  a  life  estate,  nor 
was  it  a  quit  claim  only  of  his  interest  in  the  land.  The  deed 
in  form  was  a  conveyance  of  the  land  to  the  grantees,  their 
heirs  and  assigns,  and  this,  unexplained  by  the  context,  imports 
a  conveyance  of  the  entire  fee.  It  contains  a  covenant  of  gen- 
eral warranty,  whereby  Thompson  and  his  then  wife  covenant 
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to  warrant  and  forever  defend  the  land  "  against  all  and  every 
other  person  or  persons  whomsoever  lawfully  claiming  or  to 
«laim  the  same.''  The  intention  of  the  grantor  to  convey  an 
absolute  fee  is  apparent  not  only  on  the  face  of  the  deed,  but 
the  extrinsic  fact  that  tlie  consideration  paid  by  the  Glovers 
was  the  full  value  of  the  fee,  is  additional  and  conclusive  evi- 
dence of  the  intention.  It  cannot  be  doubted  that  if  Ambrose 
W.  Thompson  had  subsequently  acquired  the  title  in  remainder, 
vested  in  the  children,  it  would  have  inured  to  the  benefit  of 
the  Glovers  and  their  grantees,  under  the  familiar  doctrine  of 
estoppel  by  deed,  Whether  a  general  warranty  in  a  deed,  not 
limited  by  recitals  to  a  particular  and  limited  estate,  lias  the 
efficacy  of  actually  vesting  a  subsequently  acquired  title  of  the 
warrantor  at  the  moment  of  its  acquisition,  in  his  grantee,  or 
as  some  claim,  the  warranty  operates  as  a  rebutter  only  of  any 
subsequent  claim  of  the  grantor  to  the  warranted  premises,  is 
not  here  material.  A  general  warranty,  not  limited  by  other 
parts  of  the  deed,  however  it  technically  operates,  is  only  con- 
sistent with  an  intention  of  tlie  grantor  to  convey  the  whole 
estate.  The  rule  found  stated  in  some  of  the  books  that  there 
is  no  estoppel  where  an  interest  passes,  according  to  the  mod- 
em cases,  has  no  application  to  conveyances  intended  to  pass 
the  whole  title,  although  the  grantor  had  a  limited  interest 
which  was  carried  by  the  conveyance.  {Hatcse  v.  McCormicky 
67  TS.  Y.  310 ;  2  Smith's  L.  C,  692  ;  Long  Island  R.  B.  Co. 
V.  Conkliny  29  N.  Y.  572.)  The  contention,  therefore,  that 
the  deed  to  the  Glovers  purported  to  convey  only  the  life 
estate  of  the  grantor  cannot  be  supported. 

It  is  convenient  in  this  connection  to  refer  to  a  contention 
of  the  defendant  in  support  of  the  defense  of  the  Statute  of 
Limitations.  That  contention  is  that  at  common  law  a  eon* 
veyance  by  a  tenant  for  life  of  the  fee,  or  of  a  greater  estate 
than  he  possessed,  operated  as  a  forfeiture  of  the  estate  actually 
vested  in  the  grantor,  and  authorized  those  in  remainder  to 
immediately  maintain  an  action  to  be  let  into  possession.  It 
is,  therefore,  insisted  that  the  Statute  of  Limitations  was  put 
in  motion  against  the  plaintiffs  as  soon  as  the  conveyance  of 
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Ambrose  W.  Thompson  to  the  Glovers  was  executed,  or  a£ 
soon  at  least  as  they  attained  their  majority,  which  latter  event 
ocenrred  as  to  the  youngest  child,  more  than  twenty  years 
prior  to  the  bringing  of  the  action.  Another  section  of  the 
statute  is  a  complete  answer  to  this  claim.  It  declares  (1  Rev. 
St.  Y39,  §  145)  that  "  A  conveyance  made  by  a  tenant  for  life 
or  years  of  a  greater  estate  than  he  possessed  or  could  lawfully 
convey  shall  not  work  a  forfeiture  of  his  estate,  but  shall  pass 
to  the  grantee  all  the  title,  estate  or  interest  which  such  tenant 
could  lawfully  convey."  The  protection  intended  to  be  con- 
ferred on  the  grantee  by  this  section  would  be  illusory  if  the 
remainderman,  upon  the  theory  of  a  forfeiture  of  the  prece- ' 
dent  estate  by  the  conveyance  by  the  owner  thereof  of  the 
fee,  was  permitted  to  immediately  enter  upon  the  land.  But 
under  the  common-law  rule  the  heir  was  not  bound  to  take 
advantage  of  a  forfeiture,  but  might  postpone  his  entry  until 
the  death  of  the  tenant  for  Hfe,  and  meanwhile  the  statute  did 
not  run  against  him.  (Jacknon  v.  Mcmovus^  2  Wend.  357 ;  2 
Kent  Com.  84.)  The  defense  of  *the  Statute  of  Limitations, 
therefore,  was  not  made  out.  The  life  estate  of  the  father 
terminated  by  his  death  in  1882,  and  the  action  was  brought 
in  1887. 

The  defense  in  this  action,  if  any  exists,  must  rest  either 
upon  the  doctrine  of  equitable  estoppel,  or  upon  the  ground 
that  the  plaintiffs  accepted  the  Rye  property  in  satisfaction  of, 
or  in  substitution  for  their  interest  in  the  lot  on  Hudson  street. 
The  doctrine  that  the  owner  of  land  may,  by  his  acts,  preclude 
himself  from  asserting  his  legal  title  against  one  who,  in 
rehance  thereon,  has  placed  himself  in  a  position  where  to 
allow  the  legal  owner  of  the  land  to  assert  his  legal  right, 
would  operate  as  a  fraud  upon  the  other  party,  is  an  established 
doctrine  of  courts  of  equity.  The  Statute  of  Frauds  is  not  an 
obstacle  to  the  exercise  of  this  jurisdiction,  and  the  reason 
usually  assigned  is  that  a  court  of  equity  will  not  permit  a 
statute  made  for  the  prevention  of  frauds  to  be  used  as  an 
instrument  of  fraud.  The  leading  cases  in  this  state  of 
Wendell  v.  Van  Rensselaer  (1  Jo.  Ch.  344)  and  Starrs  v. 
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Barker  (6  id.  166)  illustrate  the  application  of  the  principle. 
In  the  first  case  the  grantee  of  land,  holding  a  secret  deed, 
studiously  concealed  its  existence,  and  knowing  that  the  grantor 
was  dealing  with  the  land  as  his  own,  conveying  parts  thereof 
to  third  persons,  and  that  they  were  making  valuable  improve- 
ments in  reliance  on  the  validity  of  their  titles,  he  meanwhile 
standing  by  and  making  no  sign,  was  held  to  be  estopped  from 
setting  up  his  deed  against  the  subsequent  grantees  of  the 
original  owner.  In  the  second  case  a  father  who,  on  the  death 
of  a  married  daughter,  became  by  law  vested  by  descent  with 
the  title  to  lands  owned  by  the  daughter,  but  which  she,  by 
her  will,  had  undertaken  to  devise  to  her  husband,  was  held 
to  be  prechided  from  asserting  his  title  against  the  grantee  of 
the  husband,  the  father  having  encouraged  the  husband  to 
sell  and  the  grantee  to  buy,  and  having  assured  the  purchaser 
that  he  had  no  title  by  inheritance  by  reason  of  the  devise. 
The  devise  was  in  fact  void  by  reason  of  the  coverture  of  the 
wife,  and  although  the  father  in  advising  the  purchase  acted 
in  good  faith,  supposing  at  the  time  that  the  devise  was  legal, 
the  chancellor  applied  the  doctrine  of  estoppel  on  the  ground 
that  having  encouraged  the  purchaser  to  buy,  "equity  and 
policy  equally  dictate  that  he  and  not  the  purchaser  ought  to 
suffer."  In  the  one  case  there  was  notice  that  the  grantor  of 
the  defendant  was  conveying  the  land,  and  fraudulent  silence, 
and  in  the  other  active  intervention  and  procurement,  which, 
though  innocent  in  intention,  would  be  fraudulent  in  result  if 
the  party  was  permitted  to  set  up  a  right  inconsistent  with  tbe 
title  of  the  husband  under  the  devise.  According  to  the  gen- 
eral rule  a  fraudulent  purpose  or  a  fraudulent  result  lies  at  the 
basis  of  the  doctrine  of  equitable  estoppel.  (Sto.  Eq.  §  1546.) 
A  party  is  concluded  from  denying  his  own  acts  or  admissions, 
which  were  expressly  designed  to  influence  the  conduct  of 
another  and  did  so  influence  it,  and  where  such  denial  will 
operate  to  the  injury  of  the  latter.  (Nelson,  J.,  WHUwtkd 
Canal  Co,  v.  Hathaway^  8  Wend.  483.) 

An  estoppel  may  arise  although  there  was  no  designed  fraud 
on  the  part  of  the  person  sought  to  be  estopped.     The  cases 
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of  Starrs  v.  Barker  {supra)^  and  Continental  National  Bamk 
V.  National  Bank  of  Commonwealth  (50  N.  Y.  676),  were 
cases  where  there  was  no  intent  to  mislead,  but  where  what 
was  said  was  intended  to  influence  the  action  of  the  other 
party  and  did  influence  it,  and  a  duty  rested  upon  the  party 
giving  the  information  or  making  the  statement,  if  he  spoke 
at  all,  to  have  ascertained  the  actual  facts  so  as  not  to  have 
misled  the  other  party  to  his  prejudice.  An  estoppel  may 
arise  also  from  silence  as  well  as  words.  But  this  is  only  where 
there  is  duty  to  speak,  and  the  party  upon  whom  the  duty 
rests  has  an  opportunity  to  speak,  and  knowing  the  circum- 
stances requiring  him  to  speak,  keeps  silent.  (  Vide  v.  Judaon^ 
82  K  T.  32 ;  Hamlin  v.  Sears,  Id.  327 ;  N,  Y,  Rubber  Co. 
V.  Eothery,  107  id.  310.) 

It  is  impossible,  we  think,  to  find  in  the  facts  of  the  present 
case  the  essential  elements  of  an  estoppel  in  pais  against  the 
plaintiffs,  concluding  them  from  asserting  their  title  to  the 
premises  in  controversy.  In  1853,  when  the  Glovers  pur- 
chased tlie  lot,  the  oldest  child  of  Ambrose  W.  Thompson  was 
seventeen  years  of  age.  The  wrong  perpetrated  by  the  father 
in  inducing  the  Glovers  to  purchase  and  pay  for  the  land  was 
consummated  without  the  knowledge  of  the  children,  and 
when  they  were  ignorant  of  their  rights  in  the  property.  So, 
also,  when  in  1857  the  Glovers  built  upon  the  lot,  there  is  no 
pretext  that  the  children  knew  of  the  sale  to  the  Glovers,  or 
that  the  Glovers  were  in  possession  or  claimed  the  title,  or  that 
the  building  was  being  erected,  nor  indeed  is  there  any  evi- 
dence that  the  children  then  had  any  knowledge  of  the  exist- 
ence of  the  lot  in  question,  or  that  any  property  had  descended 
to  them  from  their  mother. 

If  the  doctrine  of  estoppel  can  be  invoked  against  the  plain- 
tiffs, it  rests  upon  the  fact  that  having  subsequently  ascer- 
tained that  the  Hudson  street  lot  had  descended  to  them  from 
their  mother,  and  that  their  father  had  wrongfully  conveyed 
it,  they  neglected  for  many  years  to  give  notice  of  their  claim 
to  the  Glovers  or  their  grantees,  and  that  meanwhile  Smith, 
the  grantee  of  the  Glovers,  had  conveyed  the  lot  to  the  present 
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defendautfi,  who,  in  1882,  expended  $3,000  in  improvements 
on  the  premises,  all  these  persons  being  ignorant  of  the  fraud 
and  supposing  that  the  title  under  the  deed  to  the  Glovers 
waj3  valid  and  undisputed.  When  the  plaintiffs  first  knew  that 
the  Hudson  street  lot  belonged  to  them  is  left  in  doubt.  The 
•declaration  of  trust  recites  that  the  mother  at  her  death  was 
:8eized  in  fee  "  of  a  certain  house  and  lot  on  Hudson  street," 
which  on  her  death  descended  to  her  children.  There  is  no 
•evidence  that  the  daughters  ever  saw  this  declaration  of  trust,  or 
indeed  knew  of  its  existence  prior  to  1868,  when  they  joined 
in  the  deed  of  the  Rye  property  to  Bonney,  and  the  fact  that 
•they  then  knew  its  contents  is  a  mere  inference  from  that  act. 
The  declaration  of  trust,  assuming  that  they  then  were  informed 
of  it,  gave  no  information  as  to  what  particular  property  on 
Hudson  street  was  owned  by  their  mother,  or  that  their  father 
liad  conveyed  it  in  fraud  of  their  rights,  or  to  whom  the  con- 
veyance had  been  made.  In  1872,  one  of  the  daughters  seems 
to  have  then  known  that  her  step-mother  had  sold  the  property 
l)y  passing  herself  off  as  the  first  wife.  The  daughters  were 
not  bound,  at  the  peril  of  losing  their  land,  to  seek  out  and 
notify  the  Glovers  and  their  grantees  of  their  title.  They  had 
no  present  right  to  the  possession  of  the  property.  The  life 
•estate  of  the  father  passed  by  his  deed  and  did  not  terminate 
xmtSl  1882.  It  does  not  appear  that  the  daughters  had  any 
information  at  any  time  prior  to  the  father's  death,  as  to  whom 
lie  had  conveyed  the  lot,  nor  of  the  subsequent  deeds.  They 
resided  for  many  years  away  from  New  York,  and  never  came 
in  contact  with  the  parties  claiming  title  under  the  deed  to  the 
Glovers.  They  had  no  notice  who  was  in  possession  of  the  lot, 
nor  that  the  parties  in  possession  contemplated  making 
improvements  thereon.  In  fact  no  improvements  were  made 
after  they  were  apprised  of  their  rights,  except  those  made  by 
Simpson  in  or  about  1882.  The  building  which  constituted 
the  principal  addition  in  value  to  the  lot,  was  erected  by  the 
Glovers  in  1857. 

"We  know  of  no  authority  which  would  justify  the  applica- 
tion of  the  doctrine  of  estoppel  to  bar  the  assertion  of  a  legal 
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title  to  real  property  under  circumstances  such  as  are  disclosed 
in  this  caae.  The  owner  of  property  which  another  has 
assumed  to  convey  without  authority,  is  not  precluded  by  mere 
silence  from  subsequently  claiming  it.  There  must  in  addi- 
tion have  been  both  an  occasion  and  a  duty  to  speak,  and  it 
must  appear  that  the  omission  to  speak,  upon  ^rtnnity 
being  presented,  was  intentional  or  in  negligent  disregard  of 
the  plain  dictates  of  conscience  and  justice.  It  is  not  neces- 
sary that  the  duty  to  speak  should  arise  out  of  any  agreement, 
or  rest  upon  any  legal  obligation  in  the  ordinary  sense. 
Courts  of  equity  apply  to  the  case  the  principles  of  natural 
justice,  and  wherever  these  require  disclosure  they  raise  the 
duty  and  bind  the  conscience  and  base  upon  the  omission  an 
equitable  forfeiture  to  the  extent  necessary  to  the  protection 
of  the  innocent  party.  The  mere  fact  that  another  may  act  to 
lii6  prejudice,  if  the  true  state  of  things  is  not  disclosed,  does 
not  render  uilence  culpable,  and  mere  inaction  in  such  a  caso 
is  not  sufficient.    (Bigelow  on  Estoppel,  595.) 

The  true  owner  owes  no  duty  of  active  diligence  to  protect 
the  other  party  from  injury.  There  must  be  a  standing  by 
and  encouragement,  or  at  least  an  acquiescence,  on  the  part  of 
the  true  owner  in  acts  inconsistent  with  his  right,  knowing  that 
the  other  party,  acting  under  a  false  impression,  is  about  to  do 
what  will  result  in  his  injury.  (See  cases,  supra,)  The  doc- 
trine  of  estoppel  in  pais  is  inapplicable  in  this  case  for  two 
reasons :  Firsts  the  daughters  had  no  knowledge  of  the  facts 
until  after  the  principal  grievance  and  injury  under  the  father's 
deed  had  been  suffered,  and  after  the  facts  came  to  their  knowl- 
edge, they  did  nothing  to  influence  the  conduct  of  the  pur- 
chasers, nor  did  they  maintain  a  culpable  silence  such  as 
authorizes  a  court  of  equity  to  base  relief  thereon,  and  second^ 
for  the  reason  that  neither  the  Glovers  nor  any  of  their 
grantees  have  been  misled  or  deceived  by  any  act  or  word  of 
the  plaintifEs,  nor  have  they  relied  upon  any  aUeged  "  substi- 
tution  of  property,"  or  upon  any  appearances  or  holding  out 
by  the  plaintiffs  inconsistent  with  the  actual  truth.  The 
security  of  legal  titles  to  real  property  and  the  uniform  policy 
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of  the  law  require  that  the  doctrine  of  equitable  estoppel, 
when  invoked  to  bar  the  assertion  of  a  legal  title  to  land,  should 
be  cautiously  applied,  and  only  when  the  grounds  for  its  appli- 
cation are  clearly  and  satisfactorily  established.  (Trenton 
Banking  Co.  v.  Duncan^  86  N.  Y.  222.) 

The  remaining  defense  that  the  proceeds  of  the  sale  to  the 
Glovers  went  into  the  purchase  of  the  Murray  Hill  property 
and  afterwards  into  the  Eye  property,  and  that  the  plaintiffs 
accepted  the  latter  property  in  substitution  for  their  interest 
in  the  Hudson  street  lot,  is  much  more  serious.  These  facts 
were  found  by  the  trial  judge,  and  we  are  concluded  by  tlie 
findings  if  they  are  sustained  by  evidence.  In  the  case  of 
BroomaU  v.  McCaUion  (6  Cent.  Eep.  715),  decided  in  Pennsyl- 
vania, several  brothers  and  sisters  in  possession  of  land 
descended  to  them  from  their  father,  one  of  tliem  bearing  the 
same  name  as  the  father,  personating  him  and  passing  off  the 
property  as  his  own,  conveyed  it  without  the  knowledge  of  his 
co-heirs  in  exchange  for  other  land,  to  a  purchaser  who  was 
deceived  by  such  identity  in  name,  and  the  other  heirs,  on  being 
infonned  of  such  exchange,  removed  with  the  brother  to  and 
took  and  remained  in  possession  of  the  land  conveyed  to  him 
in  exchange,  and  it  was  held  that  by  so  doing  and  without 
giving  notice  of  their  title  to  the  purchaser,  they  were  estopped 
from  setting  up  as  against  tlie  purchaser  want  of  title  in  their 
brother  to  the  property  conveyed  by  liim.  It  was  also  held  in 
Goodman  v.  Winter  (64  Ala.  410),  that  where  a  tenant  for 
life  sells  and  conveys  in  fee  in  good  faith,  believing  he  has 
power  to  do  so,  and  the  remainderman  accepts  a  portion  of 
the  purchase-money  as  compensation  for  his  interest,  or  if  tlie 
proceeds  of  the  sale  are  invested  by  the  tenant  for  life  in  other 
lands,  taking  the  title  to  himself  for  life,  with  remainder  as 
before,  and  the  remainderman  accepts  such  conveyance  with 
full  knowledge  of  the  facts,  in  either  case  a  court  of  equity 
will,  at  the  instance  of  the  purchaser,  compel  the  remainder- 
man to  convey  to  him  or  bar  the  remainderman  from  asserting 
his  legal  estate  in  the  lands  so  sold  and  conveyed. 

Where  one,  without  title  or  authority  from  the  real  owner. 
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assumes  to  sell  and  coDvey  the  land  in  fee  and  the  true  owner, 
knowing  the  facts,  consents  tq  and  does  accept  the  proceeds  of 
the  sale  in  full  satisfaction  of  his  interest,  this  ought  in  equity 
to  operate  as  r.  confirmation  of  the  unauthorized  sale  and  pre- 
clude the  real  owner  from  asserting  his  legal  title.  The  sale 
in  the  case  supposed  may  be  treated  as  his  act,  or  at  least  it 
may  operate  in  connection  with  the  receipt  of  the  purchase- 
money  as  an  agreement  on  his  part  to  sell  to  the  purchaser  and 
as  a  payment  by  the  latter  to  the  true  owner  of  the  considera- 
tion. The  doubtful  point  in  this  defense  in  the  present  case 
arises  from  the  weakness  of  the  evidence  tending  to  show  that 
the  proceeds  of  the  sale  of  the  Hudson  street  lot  went  into  the 
Rye  property,  and  also  as  to  the  other  element,  viz.,  that  the 
children,  knowing  the  facts,  consented  to  accept  the  Rye  prop* 
erty  in  substitution  for  their  interest  in  the  Hudson  street  lot. 
The  transaction  was,  in  its  origin  at  least,  clearly  to  the  disad- 
vantage of  the  children.  The  trust  in  the  Rye  property  wa? 
created  by  the  father  without  the  consent  or  knowledge  of  the 
children,  except  the  son  Ambrose.  It  may  be  assumed  that  a 
court  of  equity,  if  it  had  been  applied  to  in  behalf  of  the 
infants  for  authority  to  exchange  the  Hudson  street  lot  for  the 
Rye  property,  subject  to  a  mortgage  of  $15,000,  which  they 
had  no  means  to  pay,  would  not  have  authorized  the  exchange. 
The  evidence  of  the  acceptance  by  the  daughters  of  the  Rye 
property  for  the  Hudson  street  lot,  rests  mainly  upon  the  fact 
of  their  joining  in  the  deed  to  Bonney  and  in  the  admissions 
proved  to  have  been  made  by  the  daughter  Mary,  and  the  tes- 
timony of  Mrs.  Hewston  that  advances  were  made  to  the 
children  by  Stewart,  which  was  the  consideration  of  the  deed 
to  Bonney,  his  assignee. 

The  execution  of  the  deed  by  the  daughters  was  subject  to 
explanation.  If  they  joined  in  the  deed  at  the  request  of  the 
father,  as  a  means  of  restoring  to  him  the  land,  or  to  enable 
him  to  carry  out  the  contract  of  sale  to  Stewart,  made  on  a 
consideration  passing  between  him  and  Stewart,  then  the  act 
of  the  daughters  would  not  seem  to  be  inconsisient  with  a 
repudiation  of  the  trust.     The  record  title  of  the  Rye  property 
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was  vested  in  the  children  by  operation  of  the  conveyance  to 
Ambrose  and  the  declaration  of  trust,  and  their  conveyance 
would  be  necessary  to  make  a  good  title  of  record.  On  the  oilier 
hand,  their  act  was  consistent  with  the  prior  acceptance  by  them 
of  the  substituted  provision.  The  matter  is  left  unexplained  by 
any  evidence  on  the  part  of  the  plaintiff.  Neither  Ambrose, 
the  son,  nor  his  surviving  sister,  was  put  on  the  stand  to  explain 
the  circumstance.  We  have  then  (1)  a  conveyance  by  the 
children  of  the  Eye  property,  in  form  a  conveyance  of  the  fee, 
for  •an  expressed  consideration  of  $60,000,  acknowledged  in 
the  deed  to  have  been  received  by  the  grantors ;  (2)  the  jBnd- 
ing  of  the  referee  in  his  report  on  the  distribution  of  the 
surplus  arising  on  the  foreclosure  of  the  Dix  mortgage,  of 
the  circumstances  connected  with  the  contract  of  sale  to  Stewart 
and  the  subsequent  deed  to  Bonney  ;  (3)  some  evidence,  though 
slight,  that  the  consideration  of  the  Stewart  contract  was 
money  advanced  by  him  to  the  daughters  on  the  credit  of 
their  interest  in  the  Rye  property,  and  finally  we  have  the  fact 
that  no  explanation  was  attempted  to  be  given  by  tlie  surviv- 
ing children  of  the  circumstances  and  motives  which  led  to 
the  execution  of  the  deed,  and  further,  a  delay  by  the  plaintifiB 
for  five  years  after  the  death  of  their  father  before  bringing 
their  action  Upon  this  state  of  the  record  we  cannot  say  that 
there  was  no  evidence  upon  which  to  base  the  finding  that  the 
children  accepted  the  Eye  property  in  lieu  of  their  interest  in 
the  Hudson  street  lot,  with  knowledge  of  their  rights,  and  if 
this  was  the  fact,  the  defense  was,  we  think,  sustained 

If  a  new  trial  sliould  be  taken  by  the  plaintiffs  under  the  stat^ 
ute,  and  a  different  result  on  the  facts  should  be  reached,  the  ques- 
tion might  then  arise  whether,  under  the  peculiar  circumstances, 
equity  would*  not  require  that  the  purchasers  should  be  indemni- 
fied out  of  the  property  for  the  enhanced  value  by  reason  of 
the  improvements  made  by  the  defendant  Simpson  and  his 
grantors.  Upon  this  point  we  express  no  opinion.  It  may 
also  be  a  question  whether  Ambrose  Thompson  does  not  stand 
in  a  situation  different  from  his  sisters  in  respect  to  claiming 
any  interest  in  the  Hudson  street  lot. 
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The  exception  of  the  plaintiffs  to  tlie  evidence  given  on  the 
part  of  the  defendants  tending  to  show  that  the  Glovers  pur- 
chased in  good  faith,  believing  that  they  were  acquiring  a 
perfect  title,  was  not  well  taken.  It  was  proper  to  permit  the 
defendants  in  aid  of  their  equitable  defense,  to  show  the  cir- 
cumstances under  which  the  Glovers  purchased 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Ltdia  Hulbert  et  al.,  as  Administrators,  etc.,  Respondents,. 
V.  William  B.  Clark  et  al.,  Appellants. 

The  Statute  of  Limitations  is  merely  a  statutory  bar  to  a  recovery,  and 
acts  only  upon  the  remedy;  it  does  not  after  the  prescribed  period 
destroy,  discharge  or  pay  a  debt  or  produce  a  presumption  of  payment, 
but  simply  stands  in  the  way  of  the  creditor  seeking  to  compel  payment. 

A  lien  on  property,  personal  or  real,  given  as  security  for  a  debt,  is  not 
impaired  by  the  fact  that  the  remedy  at  law  for  the  recovery  of  the  debt 
is  barred  by  the  statute. 

It  seenu  the  legislature  may  repeal  the  statute,  and  that  a  debt  upon  which* 
the  right  of  action  was  barred  by  the  statute  at  the  time  of  the  repeal 
may  thereafter  be  enforced  by  action  without  invading  the  constitutional 
rights  of  the  debtor. 

An  action  for  the  foreclosiu^  of  a  mortgage  given  to  secure  the  payment 
of  certain  promissory  notes  was  brought  within  twenty  years  of  the 
date  of  the  mortgage  but  more  than  six  years  after  the  notes  fell  due. 
There  was  no  covenant  in  the  mortgage  to  pay  the  notes.  Held,  that 
the  action  was  not  barred  by  the  Statute  of  Limitations;  that  the  mort- 
gage continued  to  be  a  subsisting  lien,  and  could  be  foreclosed  after  aa 
action  at  law  upon  the  notes  was  barred  by  the  statute. 

JackBon  V.  Saekett  (7  Wend.  94),  distinguished  and  limited. 

Bant  v.  Oorey  (16  N.  Y.  505),  distinguished  and  questioned. 

Reported  below,  57  Hun,  558. 

(Submitted  June  10,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1890,  which  modified,  and  aflirmed  as 
modified,  a  judgment  in  favor  of  plaintiffs,  entered  upon  the 
report  of  a  referee. 


128    2951 
167    488' 
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This  action  was  commenced  in  July,  1887,  to  foreclose  a 
mortgage  executed  and  delivered  by  the  defendants  to  Reuben 
D.  Hulbert,  the  plaintiffs'  intestate,  on  the  8th  day  of  March, 

1867. 

The  mortgage,  as  stated  therein,  was  given  to  secure  the 
payment  of  eight  promissory  notes  of  $500  each  held  by  Hul- 
bert, all  bearing  the  same  date  as  the  mortgage,  and  maturing 
at  different  times  within  nine  months  from  their  date.  It  was 
provided  that  the  mortgage  should  become  void  if  the  notes, 
principal  and  interest  should  be  paid  at  maturity,  but  that  in 
case  of  default  in  the  payment  of  the  notes  or  any  part  thereof, 
it  should  be  lawful  for  the  mortgagee  to  sell  the  mortgaged 
premises  in  the  manner  prescribed  by  law,  and  out  of  the 
moneys  received  upon  such  sale  to  retain  the  amount  then  due 
and  unpaid  upon  such  notes,  and  to  pay  the  balance,  if  any,  to 
the  mortgagor  William  B.  Clark.  There  was  no  covenant  to 
pay  the  notes  or  the  mortgage.  The  answer  alleged  payment 
of  the  notes,  a  set-off  and  the  six  years'  Statute  of  Limitations. 

The  action  was  referred  and  tried  before  the  referee.  He 
found  that  two  of  the  notes  had  not  been  paid,  and  that  there 
was  due  thereon  over  and  above  the  set-offs  allowed  by  him 
the  sum  of  $1,310.09 ;  and  he  decided  that  the  mortgage  was 
a  subsisting  security  for  that  sum,  and  ordered  judgment  of 
foreclosure. 

J,  N,  Ila/ninwnd  for  appellants.  An  action  cannot  be  main- 
tained to  foreclose  a  mortgage  and  thereby  collect  a  debt  when 
the  debt  itself  could  not  be  collected  directly  on  account  of  its 
being  barred  by  the  Statute  of  Limitations.  {Aymar  v.  BiU^ 
5  Johns.  Oil.  70 ;  Jackson  v.  WiUardj  4  Johns.  41 ;  Jios8  v. 
Terry,  63  K.  Y.  613 ;  XeUogg  v.  Smith,  26  id  18 ;  Bergen 
V.  TJrbalin,  83  id.  50  ;  Merritt  v.  Bartholwk,  36  id  44.)  Wliere 
law  and  equity  have  concurrent  jurisdiction  a  claim  barred  at 
law  is  also  barred  in  equity.  {In  re  Neilly,  95  JS\  Y.  382; 
BuUer  \,  Johnson,  111  id.  204;  Boniiey  v.  8toicghton,Vi!i 
HI.  536 ;  Cortwright  v.  MeGowan,  121  id.  388 ;  Hendrickson 
V.  Hendricksony  42  N.  J.  Eq.  657 ;  Hatch  v.  St.  Joseph^  68 
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Mich.  220 ;  HoUister  v.  York,  59  Vt  1 ;  Humphrey  v.  Oar- 
penteTy  39  Minn.  115 ;  Oodden  v.  KimTneU,  99  IT.  S.  201 
Lewis  V.  Marshall^  5  Fet.  470 ;  Coulson  v.  Walter ,  9  id.  62 
12  id.  32;  2  Wall.  87;  11  id.  96;  16  id.  190;  Jackson  v 
Saekett,  7  Wend.  94 ;  Borgt  v.  Coryy  15  K  Y.  505 ;  Duty  v 
Graham,  12  Tex.  427 ;    Ooldfrank  v.  Jowwj',  64  id.  432 
Ebam  V.  Cannon,  32  id.  231 ;  Bridgeav.  Blake,  106  Ind.  332 
^j^er  V.  Biley,  2  Neb.  20 ;  Peters  v.  Bunnelis,  5  id.  460 
Hurley  v.  ^fe«,  6  id.  386 ;  Henry  v.  C,  ^to.,  Ci>.,  1  Nev 
619;  Chick  v.  Willetts,  2  Kan.  385  ;  Schmuckers  y.  Sibert,  18 
id.  104 ;  fi^oir^r  v.  Wincheste7\  33  la*  303 ;  Burton  v.  ^tV 
^rajr^,  18  id.  348  ;  San^ster  v.  Love,  11  id.  58  ;  4  id.  434 ;  38 
id.  112 ;  19  id.  244 ;  37  id.  570 ;  Harris  v.  Mills,  28  HI.  44 ; 
Hogan  v.  Pa/rsons,  67  id.  170 ;  Brown  v.  Devine,  61  id.  260 ; 
Pollock  V.  Mai^on,  41  id.  517.)     This  note  is  presumptive 
evidence  that  a  settlement  was  made  at  the  date  of  it,  of  all 
demands  between  the  parties,  and  a  statement  between  them 
at  that  date  of  a  balance  due  the  payee  to  the  maker,  upon 
such  settlement,  of  the  amount  of  the  note.     {Proctor  v. 
Thomps<m,  13  Abb.  [K  C]  340 ;  Lake  v.  Tyson,  6  N.  T.  461 : 
Butcher  v.  Porter,  63  Barb.  15,  19.) 

F,  L.  Manning  for  respondents. 

Eabl,  J.  The  sole  question  for  our  determination  is  whether 
the'  mortgage  continued  to  be  a  subsisting  lien  and  could  be 
foreclosed  after  an  action  at  law  upon  the  notes  was  barred  by 
the  Statute  of  limitations.  This  is  an  interesting  question 
which  has  given  rise  to  considerable  discussion  in  the  courts  of 
this  country  and  England.  We  do  not,  however,  deem  it 
difficult  of  solution. 

The  Statute  of  Limitations  does  not  after  the  prescribed 
period  destroy,  discharge  or  pay  the  debt,  but  it  simply  bars  a 
remedy  thereon.  The  debt  and  the  obligation  to  pay  the  same 
remain,  and  the  arbitrary  bar  of  the  statute  alone  stands  in  the 
way  of  the  creditor  seeking  to  compel  payment.  The  legisla- 
ture could  repeal  the  Statute  of  Limitations  and  then  the  pay- 
SicKELs — Vol.  LXXXITT.        38 
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ment  of  a  debt  upon  which  the  right  of  action  was  barred  at 
the  time  of  the  repeal,  could  be  enforced  by  action,  and  the 
constitutional  rights  of  the  debtor  are  not  invaded  by  such 
legislation.  It  was  so  held  in  Campbell  v.  licit  (115  U.  S. 
620).  It  was  held  in  Johnson  v.  Albany  dk  Susquehanna  H. 
R.  Co.  (54  N.  Y.  416),  that  the  Statute  of  Limitations  acts  only 
upon  the  remedy ;  that  it  does  not  impair  the  obligation  of  a 
contract  or  pay  a  debt  or  produce  a  presumption  of  payment, 
but  that  it  is  merely  a  statutory  bar  to  a  recovery ;  and  so  it 
was  held  in  Quantock  v.  England  (5  Burr.  2628),  and  so  it 
has  ever  since  been  held  in  the  English  courts. 

These  notes  were,  tlieref ore,  not  paid,  and  so  the  referee 
found.  The  condition  of  the  mortgage  has,  therefore,  not 
been  complied  with.  The  notes  being  valid  in  their  inception 
the  only  answer  to  the  foreclosure  of  the  mortgage  is  payment. 
The  mortgage  was  given  to  secure  payment  of  the  notes,  and 
until  they  are  paid  the  mortgage  is  a  subsisting  security  and 
can  be  foreclosed.  The  mortgage  being  under  seal  can  be 
foreclosed  by  action  at  any  time  within  twenty  years.  (Ck)de, 
§  381.)  It  is  only  an  action  upon  the  notes  that  is  barred  after 
six  years.     (Code,  §  382.) 

It  is  a  general  rule  recognized  in  this  country  and  in  England 
that  when  the  security  for  a  debt  is  a  lien  on  property,  per- 
sonal or  real,  the  lieti  is  not  impaired  because  the  remedy  at 
law  for  the  recovery  of  the  debt  is  barred. 

The  subject  has  several  times  been  under  consideration*  in 
the  courts  of  this  state.  In  Jackson  v.  Sackeit  (7  Wend,  94), 
ejectment  was  brought  on  a  mortgage  executed  as  collateral 
security  for  the  payment  of  a  sum  of  money  secured  to  be 
paid  by  a  note.  The  note  had  been  past  due  more  than  twenty 
years  when  the  action  was  commenced.  Upon  the  trial  it  was 
the  contention  of  defendant's  counsel  that  from  the  lapse  of 
time  the  note  must  be  presumed  to  have  been  paid,  and  on 
that  ground  the  court  nonsuited  the  plaintiflE.  The  Supreme 
Court  upon  review  held  that  the  evidence  as  to  payment  ought 
to  have  been  submitted  to  the  jury,  and  nothing  else  was 
decided.     It  was,  in  fact,  held  that  payment  of  the  note  was 
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the  only  defense  ta  the  action,  bnt  the  judge  writing  the 
opinion  expressed  what  must  now  be  conceded  to  be  erroneous 
views  as  to  the  presumption  of  payment  furnished  by  the 
Statute  of  Limitations.    He  appeared  to  be  of  opinion  that 
after  six  years  there  was  a  statutory  presumption  of  payment, 
not  a  presumption  of  law,  but  a  presumption  of  fact -from 
which,  with  other  evidence,  the  jury  might  infer  payment 
In  Heyer  v.  Prvyn  {7  Paige,  465),  the  chaacelor  said  that  the 
intimation  of  an  opinion  by  Justice  Sutherland  in  Jack- 
son  V.  Sdckett^  ^^  that  a  mortgage  to  secure  a  simple  contract 
debt  was  presumed  to  be  paid  in  six  year&  because  the  Statute 
of  Limitations  might  at  the  expiration  of  that  time  be  pleaded 
to  a  suit  on  the  note,  certainly  cannot  be  law."    The  case  of 
Pratt  V.  Hugging  (29  Barb.  277)  is  quite  like  this.     That  was 
an  action  to  foreclose  a  mortgage  given  to  secure  the  payment 
of  $250,  for  which  the  mortgagee  at  the  same  time  took  the 
mortgagor's  promissory  note.     The  note  and  mortgage  were 
dated  February  5,  1835,  and  were  payable  February  1,  1836. 
The  action  was  commenced  September  6, 1855.    Upon-  the 
trial  the  defendant  claimed  that  the  plaintiff  eould  not  main- 
tain the  action  because  an  action  upon  the  note'  was  barred  by 
the  Statute  of  limitations,  and  so  the  trial  judge  held  and 
gave  judgment  for  the  defendant.    The  plaintiff  appealed  to 
the  General  Term,  and  there,  after  much  discussion  and  con- 
sideration the  judgment  was  reversed,  the  court  holding  that  a 
debt  secured  by  &  sealed  mortgage  and  an  unsealed  note  may 
be  enforced  by  a  foreclosure  of  the  mortgage  after  the  expira> 
tion  of  six,  but  before  the  expiration  of  twenty  years  from 
the  time  when  the  debt  became  due ;  that  the  lapse  of  six 
years  is  not  conclusive  evidence  that  the  mortgage  has  been 
paid,  and  that  the  provision  of  the  Statute  of  Limitations 
making  the  lapse  of  six  years  a  bar  in  suck  a  ease,,  is  in  terms^ 
confined  to  an  action  upon  the  note,  and  does  not  operate  to 
defeat  a  remedy  on  the  mortgage.    There,  as  here,  there  was 
no  covenant  to  pay  in  the  mortgage,  and  the  mortgage  was 
collateral  to  the  note.    In  Mayor^  etc,,  v.  Colgate  (12  N".  Y. 
140),  it  was  held  that  the  lien  of  an  assessment  wluch,  was  to 
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be  regarded  in  effect  as  a  mortgage,  could  be  enforced  after 
the  Statute  of  Limitations  would  have  barred  a  common-law 
action  against  the  person  liable  to  pay  the  same  for  the  recovery 
thereof.  In  Morey  v.  Fwtmeri  Loan  amd  Trust  Co,  (14  N. 
Y.  302),  an  action  by  the  vendee  for  specific  performance  of  a 
contract  under  seal  to  convey  land,  on  payment  of  the  pur- 
chase-money, it  was  held  that  the  presumption  arising  from 
the  lapse  of  twenty  years  after  the  money  became  due  was  not 
sufficient  evidence  of  payment  to  entitle  the  plaintiff  to  the 
relief  demanded.  To  the  same  effect  is  Lawrence  v.  BvU  in 
the  same  volume  at  page  477.  In  Borst  v.  Corey  (15  N.  Y.  605), 
it  was  held  that  an  action  to  enforce  the  equitable  lien  for  the 
purchase-money  of  land,  waa  barred  by  the  lapse  of  six  years 
after  the  debt  accrued.  The  reasoning  by  which  the  result 
was  reached  in  that  case  is  not  altogether  satisfactory,  and  yet 
that  decision  is  not  in  conflict  with  the  views  we  now  enter- 
tain. The  judge  there  writing  the  opinion  said  :  "  The  equit- 
able lien  (for  the  purchase-money)  is  neither  created  nor  evi- 
denced by  deed,  but  arises  by  operation  of  law,  and  is  of  no 
higher  nature  than  the  debt  which  it  secures."  He  distin- 
guished that  case  from  one  like  this  as  follows :  '^  It  has,  how- 
ever, been  held  that  when  a  mortgage  was  given  to  secure  the 
payment  of  a  simple  contract  debt,  the  statute  limiting  the  time 
for  commencing  actions  for  the  recovery  of  such  debt  was  no 
bar  to  an  action  to  enforce  the  mortgage,"  and  he  cited  among 
other  cases  Heyer  v.  Pruyn,  He  said  further :  "  There  is  a 
material  distinction  between  a  mortgage  and  the  equitable  lien 
for  the  purchase-price  of  land  given  by  law,  and  also  between  an 
action  to  foreclose  a  mortgage  and  one  to  enforce  a  lien.  The 
action  to  foreclose  a  mortgage  is  brought  upon  an  instrument 
under  seal,  which  acknowledges  the  existence  of  the  debt  to 
secure  which  the  mortgage  is  given  ;  and  by  reason  of  the  seal 
the  debt  is  not  presumed  to  have  been  paid  until  the  expiration 
of  twenty  years  after  it  became  due  and  payable."  In  John- 
son V.  Albany  (&  Susquehanna  B.  B.  Co.  {supra\  the  action 
Avas  to  compel  defendant  to  issue  its  certificate  for  stock  sub- 
ficribed  for  after  an  action  to  compel  the  subscriber  to  pay  for 
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the  stock  had  been  defeated  on  the  ground  that  the  action  wos 
barred  by  the  Statute  of  Limitations ;  and  it  was  held  that  the 
plaintiff,  notwithstanding  the  statutory  bar,  could  recover  only 
upon  proof  of  actual  payment.  In  Lewis  v.  Ilawkiris  (2^ 
Wall.  119),  Mr.  Justice  Swayne,  writing  the  opinion,  recog- 
nizes the  rule  above  stated  as  follows :  "  That  the  remedy  upon 
the  bond,  note  or  simple  contract  for  the  purchase-money  i& 
barred  in  cases  like  this,  in  no  wise  affects  the  right  to  proceed 
in  equity  against  the  land."  Hardin  v.  Boyd  (118  U.  S» 
756)  was  a  bill  in  equity  to  set  aside  a  conveyance  of  lands,. 
or  in  the  alternative  for  the  payment  of  the  purchase-money, 
and  to  make  it  a  lien  on  the  lands ;  and  it  was  held  that, 
although  the  debt  for  unpaid  purchase-money  was  barred 
by  limitation  under  the  local  law,  the  lien  therefor  on  the 
land  was  not  barred.  In  Coldcleugh  v.  Johnson  (34  Ark.  312), 
the  Supreme  Court  said  :  "  The  debt  itself  would  appear  to  be 
barred  in  1872,  and  no  action  could  be  brought  at  law ;  but 
the  bar  of  the  debt  does  not  necessarily  preclude  a  mortgagee 
or  vendee  retaining  the  legal  title  from  proceeding  in  rem,  in 
a  court  of  equity  to  enforce  his  specific  hen  upon  the  land 
itself."  The  case  of  Thayer  v.  Mann  (19  Pick.  535),  is  pre- 
cisely in  point.  There  in  the  case  of  a  mortgage  of  real  estate 
to  secure  the  payment  of  a  promissory  note,  it  was  held  that 
although  the  note  was  barred  by  the  Statute  of  Limitations, 
yet,  because  it  had  not  been  paid  the  mortgagee  had  his 
remedy  upon  the  mortgage.  In  Hancock  v.  Franklin  Ins, 
Co.  (114  Mass.  155),  there  was  a  pledge  of  property  to  secure 
a  note,  and  it  was  held  that  the  pledgor  might  avail  himself  of 
the  Statute  of  Limitations  as  a  defense  to  a  suit  upon  the  note, 
bnt  that  the  statute  affected  merely  the  remedy  on  the  note, 
and  did  not  defeat  the  lien  of  the  pledgee  upon  the  property 
pledged.  In  Hannan  v.  Hannan  (123  Mass.  441),  4n  an 
action  to  foreclose  a  mortgage  given  to  secure  a  note,  it  was 
held  that  the  question  in  such  a  case  whetlier  anytliing  is  due 
upon  the  note  must  be  conducted  in  nearly  the  same  way  and 
depended  mainly  upon  the  same  evidence  as  if  the  note  were 
in  suit,  and  that  in  such  an  action  the  defendant  may  show 
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the  same  matters  in  defense  againert  the  mortgage,  except  only 
the  Statute  of  Limitations,  that  he  could  against  the  note.  In 
Show  V.  SiUoway  (145  Mass.  603),  it  was  «aid :  "  If  there  is 
an  actual  pledge  and  the  debt  becomes  barred,  this  does  not 
give  to  the  debtor  a  right  to  reclaim  the  pledged  property. 
The  debt  is  not  extinguished,  the  statute  only  takes  away  the 
remedy.  In  case  of  an  ordinary  mortgage  of  real  or  personal 
property,  the  security  is  not  lost,  though  the  debt  be  barred." 
In  Joy  V.  Adams  (26  Me.  330),  it  was  held  that  the  mortgagor 
could  not  defeat  the  right  of  the  mortgagee  to  foreclose  his 
mortgage  by  showing  merely  that  the  notes  to  which  the  mort- 
gage security  was  collateral  had  become  barred  by  the  Statute 
of  Limitations.  In  Bdknap  v.  Gleaaon  (11  Conn.  160),  it  was 
held  that  the  Statutes  of  Limitations  being  statutes  of  repose,  sus- 
pend the  remedy,  but  do  not  cancel  the  debts ;  that  though  such 
statutes  are  equally  available  as  a  defense  at  law  and  in  equity, 
yet  where  there  are  two  securities  for  the  same  debt,  one  of 
which  is  barred  by  the  statutes  and  the  other  not,  the  creditor, 
notwithstanding  he  has  lost  his  remedy  at  law  on  the  former, 
may  pursue  it  in  equity  on  the  latter;  and  that  where  the 
security  for  a  debt  is  a  lien  on  property,  personal  or  real,  that 
lien  is  not  impaired  because  the  debt  is  barred  by  such  statutes. 
In  the  case  of  Ballon  v.  Taylor  (14  R  I.  277),  it  was  held 
that  the  remedy  on  a  mortgage  is  not  lost  because  a  personal 
action  on  the  mortgage  note  is  barred  by  the  Statute  of  Limi- 
tations. In  Spears  v.  IIaa*tly  (3  Espinasse,  81),  Lord  Eldon 
held  that  a  wharfinger  who  had  a  lien  on  a  log  of  mahogany 
could  hold  the  log  until  his  demand  was  satisfied,  although  the 
demand  was  barred  by  the  Statute  of  Limitations ;  and  Higgins 
V.  Scott  (2  Barn.  &  Ad.  413)  is  to  the  same  effect. 

We  could  go  much  further  in  these  citations.  But  we  have 
gone  far  enough  to  show  that  the  rule  applicable  to  a  case 
like  this  is,  both  upon  principle  and  abundant  authority,  as  we 
have  above  stated  it.  There  are  cases  in  some  of  the  states  of 
this  country  wliich  lay  down  a  difl^erent  rule.  But  those  cases 
generally  depend  upon  some  local  statutes,  or  are  to  be  found 
in  states  where  it  is  held  that  the  Statute  of  Limitations  not 
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only  bars  the  remedy  but  destroys  and  annihilates  the  debt  by 
the  presumption  that  it  has  been  paid  or  discharged. 

There  are  no  other  questions  which  need  examination. 

Our  conclusion,  therefore,  is  that  the  judgment  should  be 
affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 

Samuel  MoEleoy,  Appellant,  v.  Henby  Mumfosd  et  al., 

Eespondents. 

The  rule  whicli  restricts  the  liability  of  sureties  to  the  strict  terms  of  their 
contract  and  forbids  an  extension  thereof  by  inference  or  implication, 
does  not  apply  to  a  case  where  the  instrument  shows  a  clear  intention,  on 
the  part  of  the  sureties,  to  come  under  a  more  enlarged  obligation. 

An  undertaking  on  appeal  may  be  in  any  form  which  expresses  the  intent 
of  the  parties  with  sufficient  clearness  to  enable  the  court  to  understand 
its  meaning. 

It  is  not  the  office  of  the  undertaking  to  show  the  nature  and  scope  of  the 
appeal,  and  the  only  object  of  describing  the  Judgment  therein  is  to 
enable  it  to  be  identified  as  the  subject  of  the  instrument,  and  when  this 
is  accomplished  its  office  is  performed. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  1882),  that  in  case 
of  an  appeal  to  the  Court  of  Appeals  from  a  judgment  or  order  of  affirm- 
ance, "the  undertaking  must  be  the  same  as  if  the  judgment  or  order 
from  which  the  appeal  is  taken  was  to  the  same  effect  as  the  judgment 
or  order  so  affirmed,"  an  order  of  affirmance  must  be  treated  as  though 
it  had  directed  the  payment  of  the  same  sum  as  that  provided  for  by  the 
original  judgment,  and  an  undertaking  given  on  appeal  from  a  judgment 
of  affirmance  has  the  same  effect  as  if  the  judgment  had  expressly 
directed  the  payment  of  the  sum  included  in  the  original  judgment. 

An  undertaking  given  upon  an  appeal  to  this  court  from  a  judgment  of 
the  General  Term,  after  describing  the  judgment  as  one  recovered 
by  the  respondent  against  the  appellant  on  December  12,  1887,  for 
"$122.97,  being  costs  of  affirmance,''  and  after  stating  the  court  and 
county  in  which  it  was  entered,  was  to  the  effect  that  in  case  of  affirm- 
ance the  appellant  would  pay  the  sum  directed  to  be  paid  by  the  judg- 
ment appealed  from,  or  the  part  thereof  affirmed.  The  notice  of  appeal 
served  therewith  described  the  appeal  as  from  an  order  affirming  a 
judgment  entered  June  80,  1887,  for  $8,659.08,  and  from  a  judgment 
entered  December  12,  1887,  "for  $122.97,  costs  upon  said  affirmance." 
The  order  for  judgment  entered  at  General  Term  recited  the  affirm- 
ance, on  December  12,  1887,  of  the  judgment  entered  June  80,  1887, 
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with  costs  and  disbursements;  that  the  costs  had  been  taxed  at  $122.97. 
In  an  action  upon  the  undertaking,  the  sureties  claimed  that,  as  tiie 
undertaking  referred  to  the  judgment  of  General  Term  as  one  for 
costs  alone,  it  should  not  be  held  to  cover  the  original  judgment  which 
was  affirmed,  and  so,  that  they  were  only  liable  for  so  much  of  said 
judgment  as  awarded  costs.  Meld,  untenable;  that  the  evident  intent 
was  to  appeal  from  and  to  secure  a  stay  on  the  entire  judgment  of 
the  General  Term  (Code  Civ.  Pro.  1828.  1827,  1384),  and  this  the 
language  of  the  undertaking  sufficiently  indicated,  and  so,  it  must  be 
held  to  be  applicable  to  the  entire  judgment,  not  simply  to  the  costs,  a 
mere  incident  thereof,  and  as  the  effect  of  such  judgment  was  to  author- 
ize the  plaintiffs  to  proceed  and  collect  the  original  judgment,  the 
sureties  were  liable  for  its  payment. 

Mom  V.  Hasbrouek  (10  Abb.  [N.  C]  407),  disapproved. 

McElray  v.  Mumfoi'd  (59  Hun,  178),  reversed. 

(Argued  June  12,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  9,  1891,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Tenn  and  directed  a  new  trial. 

This  was  an  action  upon  an  undertaking  on  appeal,  of  which 
the  following  is  a  copy : 

"N.  T.  SUPREME  COURT  — KINGS  COUNTY. 

"  Samuel   McElroy,   Respondent,   against  The    Beooklyx 
Underground  Railroad  Company,  Appellant. 

"Undertaking  on  appeal  from  a  judgment  directing  the 
payment  of  money. 

"  Whereas,  on  the  twelfth  day  of  December,  1887,  in  the 
New  York  Supreme  Court,  county  of  Kings,  Samuel  McElroy. 
the  above-named  respondent,  recovered  a  judgment  against 
The  Brooklyn  Underground  Railroad  Company,  the  appel- 
lant, for  the  sum  of  $122.97,  being  costs  of  affirmance,  and 
with  interest  thereon  from  that  date. 

"  And  the  said  appellant,  feeling  aggrieved  thereby,  intends 
to  appeal  therefrom  to  the  Court  of  Appeals. 

"  Now,  therefore,  we,  Henry  Mumford,  residing  at  No.  218 
Quincy  street  in  the  city  of  Brooklyn,  and  John  French,  resid- 
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ing  at  No.  469  Clinton  avenue  in  Brooklyn  city,  do  hereby, 

porsoant  to  the  statute  in  such  case  made  and  provided,  jointly 

and  severally  undertake  that  the  appellant  will  pay  all  costs 

and  damages  which  may  be  awarded  against  it  on  said  appeal 

not  exceeding  five  hundred  dollars,  and  do  also  undertake  that 

if  the  said  judgment  so  appealed  from,  or  any  part  thereof,  is 

affirmed,  or  the  appeal  is  dismissed,  the  appellant  will  pay  the 

gum  recovered  or  directed  to  be  paid  by  the  judgment,  or  the 

part  thereof  as  to  which  judgment  affirmed. 

"  Dated  December  21*^,  1889. 

"  JOHN  FEENCH, 

"HENKY  MUMFOKD." 

The  material  facts  are  stated  in  the  opinion. 

T,  C.  Cronin  for  appellant.  The  undertaking  provided  for 
the  payment  of  the  balance  of  the  judgment  appealed  from 
and  unpaid  under  the  notice  of  appeal,  that  is,  all  of  the  judg- 
ments below,  and  is  in  strict  conformity  to  the  Code.  (Code 
Civ.  Pro.  §  1351 ;  Morss  v.  Hashrauchy  15  Wkly.  Dig.  308 ; 
13  Abb.  [N.  C]  481.)  The  sureties  are  liable  on  the  under- 
taking, when  the  notice  of  the  appeal  covers  the  judgments 
and  orders  in  the  court  below  as  the  judgment  so  "  appealed 
from  or  any  part  thereof,"  and  the  stay  was  acted  on,  as  secured 
by  the  undertaking,  as  in  this  case.  {Goodwin  v.  Bunzl^  102 
K.  Y.  224  ;  Deossy  v.  Morgan^  74  id.  11 ;  Lowe  v.  Burdetty 
32  Hun,  588;  UUl  v.  Burke,  62  N.  Y.  Ill  ;  Hemingway  v. 
Pmcher,  98  id.  281 ;  C.  S.  <&  A.  Asm.  v.  Bea^i,  124  id.  189.) 

Leslie  W.  Bussell  and  Welton  Percy  for  respondents.  The 
undertaking  in  suit  did  not  purport  to  bind  the  sureties  to  pay 
the  original  judgment.  It  was  good  as  the  jurisdictional 
undertaking  required  on  appeal  to  this  court,  and  bound  the 
sureties  to  pay  the  $122.97  judgment  at  General  Term,  and 
the  costs  in  this  court.  It  recited  nothing  more.  (Code  Civ. 
Pro.  §§  993,  1317,  1326,  1332 ;  Morss  v.  Hmhrouck,  10  Abb. 
[N.  C]  407;  HincUy  v.  Erutz,  58  K  Y.  583;  Briggsv. 
Bnyam,  13  Abb.  [K  C]  481 ;  HiU  v.  Burhe,  62  K  Y.  Ill ; 
Post  V.  Doremov^y  60  id.  371.) 

SicKELs— Vol.  LXXXIII.        39 
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BuGEK,  Ch.  J.  It  is  not  claimed  that  the  undertaking  given 
on  an  appeal  to  this  court  and  sued  upon,  was  insufficient  in 
form  to  stay  an  execution  on  the  original  judgment,  except 
for  the  alleged  fact  that  such  judgment  was  not  fully  described 
in  the  recitals  of  the  instrument.  The  undertaking  describee 
the  judgment  of  the  General  Term  as  one  that  was  recovered 
by  the  respondent  against  the  appellants  in  the  New  York 
Supreme  Court,  county  of  Kings,  on  the  12th  day  of  December, 
1887,  "  for  the  sum  of  $122.97,  being  costs  of  affirmcmce  and 
with  interest  thereon  from  that  date."  If  this  recital  had 
referred  to  the  judgment  as  being  one  of  affirmance,  with 
costs,  no  question  could  have  been  raised  as  to  the  sufficiency 
of  the  undertaking  to  secure  a  stay  of  execution  upon  the 
original  judgment.  The  notice  of  appeal  to  this  court,  which 
was  served  simultaneously  with  the  delivery  of  the  undertak- 
ing, described  the  appeal  as  taken  "  from  an  order  made  and 
entered  herein  on  the  12th  day  of  December,  1887,  affirming 
a  judgment  entered  herein  on  the  30th  day  of  June,  1887,  for 
$3,659.08,  and  from  the  judgment  entered  herein  on  the  12th 
day  of  December,  1887,  for  the  sum  of  $122.97,  costs  upon 
said  affirmance."  The  order  for  judgment  entered  at  General 
Term  was  in  these  words :  "  The  judgment  entered  on  the 
report  of  the  referee  herein  30th  June,  1887,  for  $3,659.08, 
having  been  affirmed  by  the  General  Term  of  this  court  on  the 
12th  day  of  December,  1887,  with  costs  and  disbursements, 
and  the  same  having  been  taxed  at  the  sum  of  $122.97,  it  is 
ordered  *  *  *  that  the  same  be  and  hereby  is  entered  as 
a  judgment  against  said  defendant  and  appellant." 

It  thus  appears  that  the  appeal  actually  taken  was  from  the 
whole  judgment,  and  not  from  a  part  thereof,  and  that  the 
judgment  itself  was  entire  and  indivisible. 

It  is  contended  by  the  defendants  that,  because  the  under- 
taking refers  to  the  judgment  of  the  General  Term  as  one  for 
costs  alone,  it  should  not  be  held  to  cover  the  original  judg- 
ment which  was  affirmed  by  the  order  of  the  General  Term, 
but  should  be  limited  to  so  much  of  such  judgment  as  awarded 
costs.     It  is  claimed  that  the  rule  which   restricts  the  lia- 
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bilitj  of  Bnreties  to  the  strict  terms  of  their  contract,  and 
forbids  an  extension  thereof  by  inference  or  implication, 
reqnires  such  a  construction  of  the  undertaking.  We  concede 
the  full  force  of  the  rule  referred  to,  but  are  of  the  (pinion 
that  it  does  not  apply  to  a  case  where  the  instrument  shows  a 
clear  intention  to  come  under  a  more  enlarged  obligation. 

We  think  that  such  an  intention  is  found  in  the  terms  of 
this  undertaking. 

A  cogent  illustration  of  the  rule  referred  to  is  found  in  the 
case  of  Goodwin  et  al.  v.  Buml  et  al,  (102  N.  Y.  224).  In 
that  case  the  defendants  had  executed  an  undertaking  on  an 
appeal  to  the  General  Term  from  a  judgment  for  the  recov- 
ery of  a  chattel  The  undertaking  actually  given  was  in  the 
form  prescribed  by  the  Code  to  stay  execution  on  money  judg- 
ments alone.  It  was  held,  in  accordance  with  what  was 
assumed  to  have  been  the  intention  of  the  parties,  that  the 
tindertaking  was  a  valid  security  for  the  stay  of  proceedings 
on  the  appeal,  as  otherwise  it  would  have  been  an  idle  cere- 
mony to  execute  it. 

We  think  the  intention  here  was  equally  clear,  from  the 
whole  instrument,  that  the  parties  intended  to  secure  a  stay 
on  the  entire  judgment  rendered  by  the  Greneral  Term.  It 
was  nnneeessary  in  this  case  for  the  appellants,  in  order  to  per- 
fect the  appeal  to  this  court,  to  give  any  other  undertaking 
than  one  to  pay  all  costs  and  expenses  awarded  on  the  appeal, 
not  exceeding  five  hundred  dollars.  (§  1326,  Code  of  Civil 
Procedure.)  But  to  stay  an  execution,  it  was  necessary  to  give 
a  further  undertaking  to  the  effect  "  that  if  the  judgment  or 
order  appealed  from,  or  any  part  thereof,  is  afBrmed,  or  the 
appeal  is  dismissed,  he  (the  appellant)  will  pay  the  sum  recov- 
ered or  directed  to  be  paid  by  the  judgment  or  order,  or  the 
part  thereof  as  to  which  it  is  affirmed."  (§  1327.)  It  was  at 
the  option  of  the  appellant  to  give  the  first  or  both  of  these 
undertakings  and  to  unite  them  in  one  instrument  or  not,  as  he 
should  elect.  (§  1334.)  The  defendant  here  gave  both  under- 
takings and  combined  them  in  one  instrument. 

This  indicated  an  unmistakable  intention  to  procure  a  stay 
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of  execution  on  some  judgment  already  entered.  Is  it  cred- 
ible to  suppose  that  it  was  intended  to  procure  a  stay  for  the 
insignificant  sum  of  the  costs  alone  and  leave  itself  exposed 
to  the  hazard  and  inconvenience  of  being  forced  to  pay  the 
larger  sum  of  nearly  four  thousand  dollars  ? 

The  same  reason  which  would  induce  to  stay  proceedings 
on  the  smaller  amount  would  operate  still  more  forcibly  for 
any  larger  sum.  It  would  be  a  very  restricted  construction 
which  would  limit  the  protection  of  this  undertaking  to  the 
smaller  amount  alone. 

We  also  think  this  construction  is  in  harmony  with  the  lan- 
guage used  in  the  undertaking.  That  states  the  date  of  the 
judgment  entered,  the  court  and  county  in  which  it  was  entered 
and  refers  to  an  affirmance  of  some  prior  judgment  between 
the  same  parties  by  the  Greneral  Term.  It  seems  to  us  that 
this  is  all  that  is  required  to  form  a  good  undertaking  for  the 
entire  judgment,  unless  some  indication  is  found  in  the  instni- 
ment,  or  the  notice  of  appeal  of  an  intention  to  appeal  from 
a  part  of  the  judgment  only.  We  find  no  such  indication. 
It  is  not  the  office  of  the  undertaking  to  show  the  nature  and 
scope  of  the  appeal,  for  that  is  performed  by  the  notice  of 
appeal.  The  only  object  of  describing  the  judgment  ia  the 
undertaking  is  to  enable  it  to  be  identified  as  the  subject  of 
the  instrument,  and  when  this  is  accomplished  its  office  has 
been  performed. 

This  was  effected  by  referring  to  it  as  a  judgment  of  a  cer- 
tain date,  between  certain  parties,  or  as  an  affirmance  of  a 
judgment  between  the  same  parties,  with  costs.  The  award 
of  costs  by  the  General  Term  was  an  incident  merely  of  the 
affirmance  and  could  have  had  no  legal  existence  separate  from 
such  affirmance. 

There  was,  in  fact,  but  one  judgment  in  the  General  Term  of 
the  date  and  between  the  parties  described  and  but  one  actually 
appealed  from  or  referred  to  in  the  undertaking,  and  to  hold  that 
the  judgment  referred  to  included  the  costs  only  would  violate 
tlie  intention  of  the  parties  and  enable  the  defendants  to  take 
advantage  of  an  assumed  ambiguity  created  by  their  own  act 
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Suppose  the  character  of  the  judgment  was  not  described  in 
the  undertaking  with  exact  particularity,  so  long  as  there  was 
enough  in  the  description  to  identify  it  with  certainty,  can  it 
be  held  that  the  undertaking  is,  for  that  reason,  void  or  inef 
feetive?  The  undertaking  described  a  judgment  in  the 
Supreme  Court  in  favor  of  the  respondents  and  against  the 
appellant,  entered  on  the  12tli  day  of  December,  1887,  in 
Kings  county  "  for  the  sum  of  $122.97,  being  costs  of  affirm- 
ance," and  says,  "  the  said  appellant  feeling  aggrieved  thereby 
intends  to  appeal  therefrom  to  the  Court  of  Appeals."  Is  it 
not  the  judgment  entered  on  tlie  twelfth  of  December  that  the 
appellant  intends  to  appeal  from?  It  seems  absurd  to  say 
that  they  intended  to  appeal  from  the  mere  incident  of  that 
judgment.  No  such  intention  is  indicated  in  the  undertaking, 
but  the  inference  seems  clear  that  the  intent  was  to  appeal 
from  the  whole  judgment.  The  parties  acted  upon  this  under- 
standing and  no  execution  was  issued,  or  attempt  made  to 
collect  the  judgment.  It  is  evident  that  that  was  also  the 
understanding  of  the  parties  when  they  served  their  notice  of 
appeal,  for  that  instrument  fully  describes  an  appeal  from  an 
order  affirming  the  original  judgment,  and  when  the  parties 
say  in  their  undertaking  that  they  "  do  also  undertake  that  if 
the  said  judgment  so  appealed  from  or  any  part  thereof  is 
affirmed,  or  the  appeal  is  dismissed  the  appellant  will  pay  the 
sum  recovered  or  directed  to  be  paid  by  the  judgment  of  (or) 
the  part  thereof  as  to  which  judgment  is  affirmed,"  they 
had  in  view  such  judgment  as  was  fully  described  in  the  notice 
of  appeal,  as  well  as  that  which  was  also  described,  though 
somewhat  briefly,  in  the  recitals  of  the  undertaking.  The 
whole  judgment  having  been  appealed  from  and  affirmed  how 
can  the  sureties  perform  their  undertaking  that  the  appellant 
shall  pay  so  much  of  the  judgment  appealed  from  as  m,ay  he 
affirmed^  unless  they  be  held  liable  for  the  amount  required  to 
be  paid  by  the  judgment  of  the  General  Term,  which  included 
the  original  judgment  as  well  as  costs  of  appeal  ?  The  effect 
of  the  judgment  of  the  General  Term  was  to  authorize  the 
plaintiffs  to  proceed  and  collect  the  original  judgment  and  was, 
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in  effect,  a  judgment  directing  the  payment  of  the  sum  due 
thereon  to  the  plaintiffs. 

Such  we  understand  to  be  the  effect  of  the  decision  in 
Hinckley  v.  Kreitz  et  al,  (58  IS.  T.  683).  Judge  Chubch 
there  says :  "  When  the  judgment  was  affirmed  at  General 
Term  the  liability  of  the  defendants  (the  sureties  in  the  first 
undertaking)  was  fixed.  The  defendant,  their  principal,  had 
a  right  of  appeal  to  the  Court  of  Appeals ;  but  to  do  so  it 
was,  in  the  first  place,  indispensable  to  furnish  sureties  to  an 
undertaking  for  $500  to  secure  costs  and  to  stay  proceedings 
to  an  undertaking  to  pay  the  judgment  if  affirmed."  It  waa 
accordingly  held  in  that  case  that  the  liability  of  the  sureties 
on  appeal  to  this  court  was  for  the  payment  of  the  original 
judgment,  as  included  in  and  covered  by  the  judgment  of 
afflnnance,  and  relieved  the  sureties  on  the  appeal  to  the 
General  Term  from  their  primary  liability. 

As  stated  by  the  codifiers,  section  1332  was  framed  to  make 
the  principle  of  this  decision  a  part  of  the  statutory  law.  That 
section  reads  as  follows :  "  When  the  judgment  or  order,  from 
which  an  appeal  is  taken  to  the  Court  of  Appeals,  affirms  a 
judgment  or  order  to  the  effect  specified  in  either  of  the  last ' 
live  sections,  tlie  undertaking  must  be  the  same  as  if  the  judg- 
ment or  order,  from  which  the  appeal  is  taken,  was  to  the 
same  effect  as  the  judgment  or  order  so  affinned."  In  other 
words,  if  the  judgment  affirmed  required  the  payment  of 
money  the  order  of  affirmance  must  be  treated  as  though  it 
had  directed  the  payment  of  the  same  sum  as  that  provided 
for  by  the  original  judgment,  and  an  undertaking  given  on 
appeal  from  a  judgment  of  affirmance  will  have  the  same  effect 
as  though  the  judgment  of  affirmance  had  expressly  directed 
the  payment  of  the  sum  included  in  the  original  judgment 
The  meaning  of  this  section  is  not  plain,  but  it  nowhere  pur- 
ports to  prescribe  the  form  of  an  undertaking  and  this  was,  of 
oourse  unnecessary,  as  it  may  be  in  any  form  which  expresses 
the  intent  of  the  parties  with  sufficient  clearness  to  enable  the 
court  to  understand  its  meaning.  There  was  room  for  ques- 
tion, under  the  previous  sections,  whether  a  mere  judgment  of 
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afl&rmaace  was  a  judgment  for  the  recovery  of  money,  when 
the  original  judgment  was  not  expressly  re-adjudged  in  tlie 
order  of    affirmance,  and  the  section  seems  to  have  been^ 
intended  to  clear  up  this  question* 

By  section  1317  the  General  Term  were  prohibited  from 
expressly  awarding  the  payment  of  a  sum  of  money  in  affirm- 
ing a  judgment,  and  this  left  it  in  some  doubt  as  to  whether  a 
judgment  of  affirmance  was  a  judgment  for  a  sum  of  money, 
within  the  meaning  of  section  1327,  which  could  be  secured 
by  an  undertaking  on  appeal  from  the  General  Term,  but  tliis 
section,  in  substance,  provides  that  a  judgment  of  affirmance 
sliall  be  treated  in  the  undertaking  as  a  judgment  for  the 
recovery  of  money ;  otherwise  there  is  no  way  provided  by 
the  Code  for  staying  execution  on  such  a  judgment  during  the 
appeal  to  the  Court  of  Appeals. 

The  form  of  an  undertaking  to  stay  an  execution  on  appeal 
from  a  judgment  for  a  sum  of  money  is  given  by  section  1327, 
and  section  1332  was  unnecessary  and  inadequate  to  effect  any 
change  of  this  form  and  it,  therefore,  says  substantially  that 
the  undertaking  given  on  an  appeal  from  a  judgment  of  affirm- 
ance shall  be  the  same  as  though  that  judgment  was  to  the 
same  effect  as  tlie  original  judgment  or,  in  other  words,  the 
same  as  upon  a  judgment  for  money. 

As  thus  construed  it  is  intelligible  and  accomplishes  the 
object  which  the  codifiers  state  was  the  purpose  of  the  section. 
If  interpreted  as  a  direction  for  the  form  of  an  undertaking, 
it  utterly  fails  to  convey  any  idea  and  throws  no  more  light 
upon  the  form  of  tlie  instrument  than  would  any  other  jumble 
of  words.  We,  therefore,  disapprove  of  the  construction 
given  to  such  an  undertaking  in  Morss  v.  Ilasbi'ouck  (10  Abb. 
[K  C]  407). 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  rendered  at  Circuit  affirmed,  with  costs  to  plaintiff 
in  all  courts. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
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Geohge  C.  Carter,  Respondent,  v.  Emily  P.  Beckwitu  etaL, 

as  Administrators,  etc.,  Appellants. 

One  who  has  been  judicially  determined  to  be  a  lunatic  and  for  "whom  a 
committee  has  been  appointed  is  incapable  of  entering  into  a  contract, 
and  any  contract  he  assumes  to  make  is  absolutely  void. 

The  presumption  of  the  continuance  of  the  lunacy  is  conclusive  as  to  all 
dealings  with  the  lunatic  after  the  inquisition  and  until  it  has  been 
superseded. 

The  court  has  power,  on  an  application  to  supersede  the  commission, 
wliere  reasonable  grounds  appear,  to  inquire  whether  the  lunacy  still 
continues,  and  even  in  a  doubtful  case  to  direct  the  inquiry;  it  may  also, 
in  its  discretion,  make  the  reasonable  costs  and  expenses  a  charge  upon 
the  lunatic's  estate,  and  this,  although  the  traverse  prove  unsuccessful. 

It  fu'ems,  that  during  the  existence  of  the  commission,  the  jurisdiction  to 
award  costs  and  expenses  may  only  be  invoked  on  petition  or  motion. 

As,  however,  upon  the  death  of  the  lunatic  the  power  of  the  committee 
ipfto  facto  terminates  and  his  real  and  personal  property  passes  in  tbe 
same  manner  as  if  he  had  been  of  sound  mind  and  memory,  the  juris- 
diction of  the  court  to  summarily  administer  his  estate  then  ceases  and  all 
claims  against  the  estate,  including  claims  for  such  costs  and  expenses, 
must  be  adjusted  and  settled  in  the  ordinary  course  of  administration. 

Plaintiff,  an  attorney,  upon  the  request  of  B.,  defendants'  intestate,  who 
had*  been  adjudged  a  lunatic  and  for  whom  a  committee  had  been 
appointed,  instituted  a  proceeding  to  supersede  the  commission,  and  to 
have  restored  to  him  possession  and  control  of  his  property.  The  court, 
after  a  full  hearing,  ordered  a  reference  to  inquire  as  to  the  contmued 
insanity  of  the  petitioner;  the  proceedings  resulted  in  a  determination  that 
the  lunacy  still  continued.  After  the  death  of  B.,  plaintiff  presented  to 
the  administrators  a  claim  for  his  services,  and  upon  rejection  thereof 
brought  this  action  to  recover  the  same.  Ilcld,  that  it  appearing  and 
having  been  found  that  plaintiff  instituted  the  proceedings  in  good 
faith  and  that  there  was  probable  cause,  the  action  was  maintainable. 

During  the  life-time  of  B.  plaintiff  instituted  proceedings  by  petition 
for  an  allowance.  The  matter  was  referred  and  the  report  of  the 
referee  in  plaintiff's  favor  was  confirmed  by  the  Special  Term,  and 
an  order  made  directing  B.'s  committee  to  pay  plaintiff  out  of  the  luna- 
tic's estate  the  sum  awarded.  An  appeal  was  taken  to  the  (General 
Term,  which  was  argued  before  the  death  of  B.,  but  was  not  decided 
until  afterwards.  The  General  Term  reversed  the  order  appealed  from 
and  vacated  the  reference,  but  did  not  deny  the  original  application: 
the  order  of  reversal  was  entered  as  of  a  date  anterior  to  B.'s  death. 
Hfld,  that  the  question  as  to  plaintiff's  right  to  compensation  was  not 
rendered  rett  adjudicata  by  the  decision  of  the  General  Term,  as  that  decla- 
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ion  may  have  proceeded  on  grounds  entirely  consistent  with  plaintiff's 
claim  to  some  compensation. 
The  General  Term  directed  a  reduction  of  the  judgment  and  an  aflirmance 
for  the  reduced  amount,  if  plaintiff  consented  to  the  reduction,  which 
he  did.     Held,  that  of  this  defendants  could  not  complain. 

(Argued  June  19,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  1,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  nj>on  the  report  of  a  referee. 

The  natui*e  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  Lansing  ior  appellant.  The  alleged  contract  by  which 
the  plaintiff  was  retained  by  the  defendant's  intestate  having 
been  made  subsequently  to  the  intestate  having  been  judicially 
declared  a  lunatic  and  the  appointment  of  a  committee  of  his 
person  and  estate,  was  absolutely  void.  {Fitshv,gh  v.  Wilcox^ 
12  Barb.  235-237;  Wad^worth  v.  Sherman^  14  id.  169; 
8  N.  y.  388 ;  In  re  Beckwiih,  3  Hun,  443-445 ;  I.e%ois  v. 
t/on^,  50  Barb.  645-649 ;  L'Amoreaux  v.  Crosby^  2  Paige, 
422-427;  In  re  Burr^  5  Barb.  Ch.  208;  Ilugkes  v.  Jonea^ 
116  N.  Y.  67-73.)  After  inquisition  found,  the  care  and 
custody  of  the  lunatic's  estate  was  vested  in  the  Supreme 
Court  by  which  the  defendant's  intestate  was  declared  a 
lunatic,  and  whether  any  and  if  any  and  what  costs  and  dis- 
bursements should  be  allowed  the  plaintiff,  assuming  to  act  for 
the  lunatic,  upon  an  unsuccessful  attempt  to  take  the  lunatic  and 
his  property  from  the  care  and  custody  of  the  court,  presented 
a  question  to  be  determined  by  the  court  in  its  discretion, 
upon  the  application  of  the  claimant  or  otherwise.  {In  re 
Folger^  4  Johns.  Ch.  169 ;  In  re  McLean^  6  id.  440;  In  re 
Tracy,  1  Paige,  580-583 ;  In  re  Van  Cott,  Id.  489 ;  In  re 
CmkUn,  8  id.  450  ;  In  re  Bechwlth,  3  llun,  443-448  ;  87  N. 
Y.  503-507 ;  In  re  Otis,  101  id.  580-583.)  The  order  entered 
is  conclusive  upon  the  plaintiff  in  this  action.  It  is  res 
adjudicata  that  the  plaintiff  is  not  entitled  to  anytliing  for  his 
SicKELs— YoL.  LXXXIII.        40 
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Bervices  and  disbursements  on  the  application  he  made  to 
supersede  the  commission.  {Demorest  v.  Dorg^  32  N.  T. 
281,  290;  EnAury  v.  CouTior,  3  id.  511-522;  Doty  v. 
Bravm,  4  id.  71-73;  CasOe  v.  Nayes,  14  id.  329,  331; 
White  V.  Coataworthy  &  id.  137, 139 ;  Ethredge  v.  O^xytn^  13 
Wend.  399,  402;  Superviaora^  etc.y  v.  Briggs^  2  Den.  26,33; 
In  re  Beckwith,  3  Hun,  443 ;  87  N.  Y.  503 ;  90  id.  667 ; 
Carter  v.  Beckwith,  82  id.  83.)  If  the  plaintiflE  was  entitled 
to  recover  in  this  action  tlie  amount  of  the  recovery  would  not 
be  more  than  the  amount  which  would  be  taxed  in  a  suit,  and 
such  disbursements  as  would  be  taxable  to  a  successful  party 
in  an  action.  {In  re  ConJdin,  8  Paige,  450.)  The  proceed- 
ings were  not  for  the  benefit  of  the  lunatic  or  his  estate. 
{In  re  Tracy,  1  Paige,  580 ;  In  re  Beckwith,  87  N.  Y.  507; 
li,  Ins.  Co,  V.  Tomlinson,  58  id.  215,  216 ;  Fleischmann  v. 
Bennett,  79  id.  579-582;  F.  L.  i&  T.  Co.  v.  B.,  etc.,  T.  Co. 
109  id.  342,  344 ;  Gorham  v.  Innia,  115  id.  87-93.)  The 
facts  in  the  paper  headed  request  to  find  under  section  1023 
of  the  Code,  cannot  be  considered.  {Nobis  v.  PoUock,  17 
Civ.  Pro.  Rep.  243 ;  Graffs.  Ross,  47  Hun,  152  ;  Harris  v. 
Tan  Wert,  96  N.  Y,  642.)  The  General  Term  had  no  right 
to  modify  the  judgment  by  reducing  the  amount  of  the 
recovery  as  was  done  in  this  case.  {Cass'ln  v.  Ddany,  38  If. 
Y.  178-181 ;  WJiitehead  v.  Kennedy,  69  id.  462-468 ;  Holmes 
V.  Jones,  121  id.  461-467.) 

P.  C.  J.  DeAngelis  for  respondent.  Upon  the  death  of 
Mr.  Beckwith  the  power  of  his  committee  ceased,  and  his 
property  was  to  be  administered  and  disposed  of  as  if  the  com- 
mittee had  not  been  appointed.  (Laws  of  1865,  chap.  724 ; 
Code  Civ.  Pro.  §  2344 ;  In  re  Beckwith,  87  N.  Y.  503,  508.) 
The  proceedings  in  which  the  application  of  plaintiflE  for  costs, 
etc.,  was  made,  abated.  (87  N.  Y.  508.)  A  lunatic  after  the 
appointment  of  a  committee,  may  employ  (as  far  as  he  can  be 
said  to  exercise  volition  on  the  subject)  an  attorney  to  aid  him 
in  proceedings  to  supersede  the  commission  of  lunacy,  and, 
although  the  proceedings  fail,  and  the  lunatic  dies,  his  estate 
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18  liable  for  the  yalne  of  the  eervices  and  disbursements  of  the 
attorney,  subject  to  this :  if  anything  fraudulent  or  unfair,  or 
frivolous  or  litigious  appear  to  have  taken  place  on  the  part  of  the 
attorney,  the  court  may  say  that  no  debt  arises.  (  WerUworth  v. 
Tuib,  2  T.  &  C.  [21  Eng.  Ch.]  537 ;  BrockweU  v.  BuOock,  L.  R. 
[22  Q.  B.  Div.]  567 ;  Rhodes  v.  Rhodes,  L.  R  [44  Ch.  Div.] 
94 ;  J»  r»  Bechwith,  3  Hun,  443,  446 ;  In  re  Otis,  101  N.  Y. 
680 ;  Pharis  v.  Gere,  110  id.  336 ;  Wadeworth  v.  Sharpsteen, 
8  id.  388,  392 ;  Lewie  v.  Jones,  50  Barb.  645 ;  Barnes  v. 
Hathaway,  66  id.  452,  456,  457 ;  Ingraham  v.  Baldwin,  9 
N.  Y.  45,  48.)  The  court  having  the  custody,  care  and  con- 
trol of  the  limatic's  estate,  has  the  right,  in  its  discretion,  to 
give  the  attorney  for  the  lunatic  costs  payable  out  of  the  estate 
upon  an  unsuccessful  attempt  to  supersede  the  commission. 
{In  re  Tra^sy,  1  Paige,  582 ;  In  re  McLean,  6  Johns.  Ch.  440.) 
The  doctrine  of  stare  decisis  has  no  application.  {Ernst  v. 
H.  R.  R,  R,  Co.,  35  N.  Y.  42.)  There  is  no  former  adjudica- 
tion  in  bar.  (Code  Civ.  Pro.  §  1317 ;  Code  Pro.  §  330 ;  Riggs 
V.  PurseU,  74  N.  Y.  370 ;  JS,  jS\  Bank  v.  S.  C.  <&  N,  T.  R. 
R.  Co.,  88  id.  116 ;  In  re  Moof^e,  67  id.  555.)  The  Statute  of 
Limitations  is  not  a  defense  in  this  action.  (Code  Civ.  Pro. 
§§  382,  403.)  The  claim  was  not  barred  by  the  Statute  of 
Limitations  of  rejected  claims.     (Code  Civ.  Pro.  §  1822.) 

Andrews,  J.  The  judgment  recovered  in  this  action  is 
founded  upon  a  claim  for  services  rendered  by  the  plaintiff, 
an  attorney,  upon  the  request  of  the  intestate,  in  the  prosecu- 
tion of  proceedings  in  the  Supreme  Court,  instituted  in  1871, 
to  supersede  a  commission  of  lunacy  issued  against  the  intes- 
tate in  1855,  and  to  have  restored  to  him  the  possession  and 
control  of  his  property.  The  proceedings  failed  in  their 
object,  it  having  been  determined  that  the  lunacy  still  con- 
tinned.  The  lunatic  died  in  1875,  and  the  plaintiff  presented 
to  his  administrators  a  claim  for  his  services,  which  claim  was 
rejected  by  them,  whereupon  this  action  was  brought. 

The  main  question  in  the  case  is  whether,  under  the  circum- 
stances, a  liability  was  created  in  favor  of  the  plaintiff  for  the 
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value  of  the  plaintiff's  services,  enforceable  in  an  action  against 
tke  estate  of  the  deceased  lunatic  It  is  clear,  under  the 
decisions,  that  the  plaintiff  cannot  maintain  the  action  on  the 
theory  of  a  contract  with  the  lunatic  to  pay  for  the  services 
arising  out  of  an  employment  by  the  lunatic.  The  law  is  well 
settled  that  a  lunatic  whose  lunacy  has  been  judicially  deter- 
mined and  for  whom  a  committee  had  been  appointed,  is 
incapable  of  entering  into  any  contract,  and  that  any  contract 
which  he  may  assume  to  make  while  in  that  situation,  is  abso- 
lutely  void.  {Wadsworth  t.  Sharpsteen^  8  X.  Y.  388; 
IJ  Amoreaux  v.  Crosby ^  2  Paige,  422;  Hughes  v.  Jones^  116 
K  Y.  67.) 

The  court  will  not  inquire  whether  the  lunacy  in  fact  con- 
tinued and  existed  when  the  contract  was  made.  The  pre- 
sumption of  its  continuance  is  conclusive  as  to  all  deaUngs 
after  the  inquisition  until  it  haa  been  superseded.  The  court 
on  the  finding  of  an  inquisition  establishing  lunacy,  is  vested 
with  jurisdiction  over  tlie  person  of  the  lunatic  and  assumes 
the  custody  and  control  of  his  estate,  which  it  manages  through 
the  committee  appointed  in  the  proceedings,  as  its  bailiff  or 
agent,  and  although  the  title  of  the  lunatic  to  his  property  is 
not  divested  by  the  proceedings,  he  can  no  longer  buy  or  sell, 
or  enter  into  any  contract  or  dealing  binding  him  or  his  estate. 
{Peoph  ex  reL  Smith  y.  CormnissionerSy  etc,^  100  N.  Y.  215 ; 
In  re  Otis,  101  id.  580.)  The  incapacity  of  a  lunatic  whose 
lunacy  has  been  judicially  ascertained  in  lunacy  proceedings  to 
bind  himself,  does  not  relieve  his  estate  from  debts  or  liabilities 
incurred  anterior  to  the  lunacy.  But  he  cannot  be  sued  with- 
out permission  of  the  court,  except  at  the  peril  of  the  party 
prosecuting,  of  having  his  action  restrained  and  of  being 
adjudged  in  contempt.  {In  re  Heller^  3  Paige,  199 ;  Jn  re 
Hopper^  5  id.  489.  See  also  Crippen  v.  Culver^  13  Barb. 
424.)  The  court  as  incident  to  its  jurisdiction  in  lunacy, 
administers  the  estate  of  an  adjudged  lunatic  for  the  protection 
of  creditors,  and  will  apply  it  to  the  payment  of  his  debts,  the 
expenses  of  support  and  maintenance  of  the  lunatic  and  his 
iamily,   and  the  satisfaction  of  all  obligations,  charges  and 
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erpenses  which  legally  or  equitably  ought  to  be  satiflfied  out 
of  his  property. 

The  question  as  to  the  allowanoe  of  costs  in  lunacy  proceed- 
ings has  been  several  times  before  our  courts.  It  has  been  the 
usual  practice  to  allow  to  the  petitioner  for  a  commission,  the 
costs  and  expenses  of  proceedings  in  lunacy  out  of  the  estate 
of  the  lunatic,  where  they  have  resulted  in  the  appointment 
of  a  committee.  Kule  85  of  the  Supreme  Court,  authorizes 
the  committee  to  pay  such  costs  and  expenses  without  the 
order  of  the  court,  where  they  do  not  exceed  $50,  but  if  they 
exceed  that  sum,  payment  cannot  be  made  without  the  special 
ordei  of  the  court.  It  was  said  by  the  chancellor  in  the  case 
In  re  OUes  (11  Paige,  638),  that  if  the  petitioner  fails  to 
establish  the  lunacy,  he  must  bear  his  own  costs,  but  that  he 
will  not  be  charged  with  costs  if  he  proceeded  in  good  faith 
and  upon  probable  cause.  To  the  same  effect  on  the  last 
point  is  the  remark  of  Chanceller  Kent  in  Brewer  v.  Fisher 
(4  Jo.  Ch.  441).  The  English  rule  seems  to  be  less  stringent, 
and  costs  will  be  allowed  to  the  petitioner,  although  the  alleged 
lunatic  be  found  by  the  inquisition  to  be  of  soimd  mind. 
{Nelson  v.  Duncomhe^  9  Beav.  211.)  It  was  held  in  Matter  of 
ConJdin  (8  Paige,  460),  tliat  a  sohcitor  who  unsuccessfully 
opposes  a  commission  of  lunacy,  has  no  legal  claim  on  ground 
of  contract  for  his  services,  but  that  tlie  court  may  in  its  dis- 
cretion allow  the  solicitor  his  taxable  costs  out  of  the  lunatic's 
estate,  where  the  circumstances  are  such  that  the  chancellor, 
if  applied  to,  would  have  sustained  or  directed  the  opposition  ; 
and  a  small  allowance  was  made  in  that  case. 

The  question  here  relates  to  the  right  of  an  attorney  to 
recover  compensation  out  of  the  estate  of  a  lunatic  for  services 
rendered  in  an  unsuccessful  attempt  to  procure  a  supersedeas 
of  a  commission,  and  where  the  inquiry  was  expressly  sanc- 
tioned by  the  court  The  statute  provides  that  in  case  any 
lunatic,  against  whom  an  inquisition  has  been  found,  shall  be 
restored  to  his  right  mind  and  become  capable  of  conducting 
his  affairs,  his  real  and  personal  estate  shall  be  restored  to  him. 
[2  Kev.  St.  55,  §  24.)    The  statute  is  simply  declaratory  of  the 
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common  law.  Upon  the  application  of  a  lunatic  to  set  aside 
the  commission,  the  court  may,  in  its  discretion,  deny  the 
application,  and  will  do  bo  where  the  case  is  plain,  or  it  may 
aUow  the  lunatic  to  trayeroe  the  inquisition,  or  order  a  feigned 
issue  to  try  the  question  of  his  present  sanity.  {In  re  Jf '  Clean^ 
6  Jo.  Ch.  440 ;  In  re  Tracy,  1  Paige,  580.)  In  the  case 
jirst  cited  the  court  at  first  denied  the  application,  but  subse- 
quently, on  the  application  being  renewed,  directed  a  feigned 
issue.  The  question  whether  an  allowance  should  be  made  to 
the  person  prosecuting  tHe  traverse,  out  of  the  estate  of  the 
lunatic,  or  whether  he  should  be  charged  with  costs  in  case 
of  an  unsuccessful  traverse,  has  been  variously  ruled,  depend- 
ing upon  the  special  circumstances  of  the  particular  case.  In 
the  Matter  of  Tracy  {mprd),  the  case  of  an  habitual 
drunkard,  upon  an  application  made  in  his  behalf,  to  be  per- 
mitted to  traverse  the  inquisition,  and  that  a  reasonable  amount 
for  the  expenses  of  the  traverse  might  be  paid  out  of  his  estate, 
an  issue  was  granted,  and  ^'  as  the  property  was  large  and  the 
party  had  not  had  an  opportunity  to  be  heard  on  the  taking  ot 
the  inquisition,"  an  allowance  was  made  out  of  the  estate  of 
the  petitioner  to  defray  the  necessary  expenses  o:i  his  part.  In 
Fciger^s  Case  (4  Jo.  Ch.  169),  the  costs  of  an  unsucceasfnl 
traverse  was  charged  upon  a  third  party,  at  whose  instance  and 
for  whose  benefit  the  issue  was  awarded.  In  the  Matter  oj 
Van  Cott  (1  Paige,  489),  the  application  of  a  solicitor  for  an 
habitual  drunkard,  who  had  procured  leave  to  traverse  the 
inquisition,  for  an  allowance  of  costs  of  an  xmsuocessful 
traverse  out  of  the  estate  of  the  party  against  whom  the 
inquisition  was  found,  was  denied  for  the  reason  that  the 
solicitor  had  a  personal  interest  to  set  aside  the  proceedinga 
But  the  court,  in  denying  the  application,  afSrmed  the  doctrine 
that  the  allowance  in  such  a  case  was  discretionary,  saying,  '^  It 
depends  on  the  character  of  the  application  and  the  conduct 
of  the  party."  In  MaUer  of  M^ Clean  {euprd),  the  chancellor 
permitted  the  lunatic  to  traverse  the  inquisition,  but  decided 
that  it  should  not  be  done  at  the  expense  of  the  estate.  The 
estate  was  small  and  necessary  for  the  support  of  the  lunatic 
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and  his  family,  and  the  application  appeared  to  the  chancellor 
to  be  grotmdlees. 

The  cases  show,  we  think,  that  no  hard  and  fast  rule  has 
been  established  in  this  state,  concerning  allowance  to  the 
defeated  party  or  his  attorney,  of  the  costs  and  expenses  of  an 
nnsnccessful  traverse  of  an  inquisition  of  lunacy.  Where  the 
proceeding  is  clearly  groundless,  or  vexatious,  and  is  supported 
by  no  probable  cause,  or  is  instituted  in  bad  faith,  or  for 
the  benefit  of  a  third  party,  clearly  no  costs  should  be 
allowed.  But  as  this  exercise  of  the  jurisdiction  of  the  court 
to  deprive  a  person  of  his  liberty  and  property  on  the  ground 
of  lunacy,  however  necessary,  is,  nevertheless,  the  exercise  of 
a  supreme  power,  and  should  be  surrounded  by  all  reason- 
able safeguards  to  prevent  mistake  or  fraud,  so,  also,  where 
upon  a  case  presented  after  inquisition,  there  is  reasonable 
ground  to  inquire  whether  the  lunacy  still  continues,  it  is 
highly  important  for  the  protection  of  the  rights  of  the  party 
that  he  should  be  afforded  all  reasonable  facilities  for  the 
prosecution  of  the  inquiry,  and  it  cannot,  we  think,  be  doubted 
that  the  court  has  the  power  on  an  application  to  supersede 
the  commission,  where  it  is  convinced  that  there  is  probable 
cau^e,  or  even,  in  a  doubtful  case,  to  make  the  reasonable  costs 
and  expenses  of  the  traverse  a  charge  upon  the  lunatic's  estate, 
and  this  although  the  traverse  prove  unsuccessful.  Unless  this 
power  exists,  the  direction  of  the  statute  that  on  the  restora- 
tion of  reason  and  the  capacity  of  the  lunatic  to  conduct  his 
affairs,  his  real  and  personal  estate  shall  be  restored  to  him, 
would,  in  some  cases,  afford  but  a  barren  protection.  The  lan- 
guage of  the  chancellor  in  1  Paige,  582,  commends  itself  for 
its  wisdom  and  equity.  "In  every  case  of  this  kind,"  Le 
remarks,  "  the  court  must  exercise  a  sound  discretion,  regu- 
lated by  the  particular  circumstances,  so  that  while  the  party 
proceeded  against  is  not  deprived  of  the  means  of  protecting 
his  legal  rights,  the  property  which  is  necessary  for  the  sup. 
port  of  himseK  and  family  shall  not  be  unnecessarily  wasted 
in  fruitless  litigation." 

The  further  question  arises,  as  to  the  nature  of  the  claim 
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and  as  to  the  means  of  enforcing  it  in  the  case  of  an  unsno- 
cessful  fraverse,  but  where  the  circumstances  equitably  entitle 
the  expenses  of  the  traverse  to  be  chai^ged  upon  the  lunatic^fl 
estate.  There  can  be  no  doubt  we  think  that  during  the  pen- 
dency of  the  commission  the  question  whether  the  coets  of  an 
imsuccessful  traverse  shall  be  allowed  out  of  the  estate  of  a 
lunatic,  is  one  exclusively  within  the  cognizance  of  the  court 
having  jurisdiction  of  the  lunatic  and  his  estate,  and  that  ita 
jurisdiction  to  award  costs  and  expenses  can  only  be  invoked 
on  petition  or  motion.  This  results  from  the  settled  practice 
in  such  cases,  the  fact  that  the  court  has  custody  of  the  person 
and  estate  of  the  lunatic,  and  as  incident  to  its  control  the 
power  to  administer  the  estate  for  the  purpose  of  satisfying  aD 
just  and  equitable  charges  thereon,  created  either  before  or 
after  the  finding  of  the  inquisition  and  the  policy  of  prevent- 
ing unnecessary  litigation,  whereby  the  estate  may  be  wasted. 
It  is  a  summary,  convenient  and  inexpensive  method  of  deter- 
mining the  right  in  each  particular  case.  But  on  the  death 
of  a  lunatic  who  is  under  a  commissiou,  the  power  of  the 
committee  ipm  facto  terminates  and  his  real  and  personal 
property,  if  he  dies  iotestate,  descends  to  his  heirs  and  peisonal 
representatives  in  the  same  manner  as  if  he  had  been  of  sound 
mind  aud  memory.  (2  Eev.  St.  55,  §  24.)  There  is  no  longer 
any  necessity  that  the  court  should  exercise  a  summary  juris- 
diction in  administering  the  lunatic's  estate  for  the  payment 
of  debts  or  charges,  and  there  seems  to  be  no  good  reason  why 
any  claim  thereon,  legal  or  equitable,  should  not  thereafter  be 
adjusted  and  settled  in  the  ordinary  course  of  administration, 
as  in  other  cases. 

In  the  present  case  the  plaintiff,  during  the  life  of  the  luna- 
tic, applied  to  the  court  by  petition  for  an  allowance  out  of 
his  estate  for  his  services  in  the  proceedings  to  supersede  the 
commission.  The  court  ordered  a  reference  and  the  referee 
reported  that  a  certain  sum  ought  to  be  allowed.  The  report 
was  confirmed  by  the  Special  Term,  and  by  its  order  the  com- 
mittee was  directed  to  pay  to  the  petitioner  out  of  the  lunatic's 
estate  the  sum  awarded.     The  General  Term,  on  the  appeal  of 
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the  committee,  reversed  the  order  of  confirmation  and  vacated 
the  order  of  reference.  The  appeal  to  the  General  Term  waa 
argued  and  submitted  before  the  death  of  the  lunatic,  but  the 
decision  was  not  rendered  until  after  his  death,  but  the  order 
of  reversal  was  entered  as  of  a  date  anterior  to  his  death.  We 
have  held  that  the  proceeding  abated  by  the  death  of  the  lunatic 
and  could  not  be  revived.    {In  re  BecJcwith^  87  N.  T.  504.) 

It  is  insisted  by  the  administrators  that  no  action  can  be 
maintained  against  them  by  the  plaintiff  for  his  services. 
There  was,  they  insist,  no  contract  and  consequently  no  debt 
owing  by  the  intestate,  and  that  the  plaintiffs  only  remedy 
was  in  an  appUcation  to  the  court ;  tliat  any  allowance  in  such 
a  case  is  purely  discretionary,  and  that  the  rendition  of  services 
in  proceedings  to  supersede  a  commission  of  lunacy,  which 
failed,  creates  no  liability  and  cannot  be  made  the  foundation 
of  any  legal  claim  against  the  estate  of  the  lunatic  after  his 
death.  That  there  was  no  contract  between  the  lunatic  and 
the  plain tifE  in  the  ordinary  sense  must  be  admitted.  He  was 
incapable  of  entering  into  any  contract  whatever.  There  can 
be  no  mutual  assent  of  minds,  which  is  essential  to  a  voluntary 
contract,  where  one  of  the  parties  is  deprived  of  reason,  and 
this  was  the  situation  of  the  intestate  when  the  alleged  retainer 
was  made,  as  was  conclusively  established  by  the  inquisition. 
The  oom*ts  do  enforce  in  some  cases,  on  equitable  grounds,  tlie 
acts  and  contracts  of  lunatics  made  before  the  lunacy  has  been 
formally  established,  where  the  other  party  has  acted  in  good 
faith  without  notice.  {Mutual  Life  Ins,  Co,  v.  Hunty  79  N. 
T.  541.)  "We  need  not  here  inquire  as  to  the  extent  and  limita> 
tion  of  this  doctrine.  But  in  this  case  the  plaintiil  had  notice, 
and  the  point  is  whether  the  law  may  not  imply  an  obligation 
enforceable  as  a  claim  against  a  lunatic's  estate  after  *his  death 
to  pay  for  services  rendered  in  an  unsuccessful  application  on 
his  part  to  get  rid  of  an  inquisition  where  the  proceedings 
were  fair  and  not  vexatious  or  groundless,  and  were  founded 
upon  probable  cause.  This  doctrine  is  sustained  by  the  English 
courts.  (  Wentworth  v.  Tuhh,  1  Younge  &  C.  171  j  S.  C, 
2  id.  687 ;  Williams  v.  Wentworth^  5  Beav.  325 ;  BrochmU  v. 
SiOKBLS  —Vol.  LXX XIII.        il 


322 


Cabtsjet  V,  BiJCKWiTH  et  al. 


[Oct, 


Opmion  of  the  Court,  per  Andrews,  J. 


BvUocTc,  L.  K.  [22.Q.-B.  DivJ  567 ;  Rlwdes  v.  Rhodes,  L.  B. 
[44  Ch.  Div.]  94.)  In  WeTitwaHh  v.  Tubb  the  question  arose  on 
an  exception  to  the  master's-  report,  by  which  a  certain  sum  of 
money  was  appropriated  from  the  estate  of  a  deceased  lunatic  to 
his  solicitor  for  the  costs  of  an  unsuccessful  traverse  to  an  inqnid- 
tion.  It  was  held  by  the  vice-chancellor  (Sir  J.  L.  Knight 
Bruce)  that  the  costs  in  such  cases  were  chargeable  as  a  debt 
against  the  estate,  but  he  stated  the  qualification,  '^  subject  to 
tills,  that  if  anytiiing  fraudulent  or  imfair,  or  perhaps  I  may 
go  so  far  as  to  say  frivolous  or  litigious,  appear  to  have  taken 
place  on  the  part  of  the  solicitor,  the  court  may  say  no  debt 
arises."  This  ruling  we  think  places  the  matter  upon  a  reason- 
able basis.  On  the  one  hand  it  affords  no  inducement  for 
mere  •  wasteful  or  groundless  litigation,  and  on  the  other  it 
enables  a  lunatic,  where  tlie  court  is  of  the  opinion  that  reason- 
able grounds  exist  for  an  inquiry  as  to  his  continued  sanity,  to 
procure  necessaiy  assistance  in  prosecuting  it.  The  court, 
while  it  has  the  control  and  custody  of  the  lunatic  and  bis 
estate,  may,  as  we  have  seen,  authorize  expenditures  to  be  made 
in  such  a  case.  By  the  death  of  the  lunatic  the  possession  of 
bis  estate  is  vested  in  his  legal  representatives,  and  the  juris- 
diction, of  the  court  thereafter  summarily  to  administer  the 
estate  which  before  existed  ceases.  (See  Sherwood  v.  Sa/nder- 
iOTiy  19  Ves.  280 ;  WiUiams  v.  Wenl/worth^  supra.)  There  is 
certainly  no  reason  why  the  accident  of  death  occurring 
before  the  power  of  the  court  to  settle  the  question  of  allow 
ftnce  to  an  attorney,  has  been  definitively  invoked,  should  cat 
him  off  from  subsequently  claiming  compensation  from  the 
estate  -and  from  the  right  to  have  the  claim  determined  upon 
equitable  grounds.  We  think,  therefore,  the  present  action  is 
maintainable. 

We  are  concluded  by  the  findings  of  the  referee,  which  have 
been  aflirmed  by  the  General  Term,  from  reviewing  the  ques- 
tion of  good  faith  of  the  plaintiff  in  instituting  the  proceed- 
ings, and  of  probable  cause.  The  court,  on  a  full  hearing  on 
the  part  of  the  petitioner,  and  of  the  committee  and  his  rela- 
tives, ordered  a  reference  to  inquire  as  to  the  continued  sanity 
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of  the  petitioner,  thereby  giving  its  sanction  to  the  investiga- 
tion. It  appears  that  the  lunatic  had  a  very  considerable 
estate.  He  was  affected  with  some  delusions  which  were  not 
disclosed  in  ordinary  conversation ;  was  permitted  for  years 
before  the  investigation  to  visit  his  friends  in  the  city  of 
Utica,  attend  dinners,  entertainments,  etc.,  without  restraint 
from  the  asylum  authorities,  and  that  he  was  regarded  by 
many  of  his  friends  and  acquaintances  as  sane.  Upon  the 
facts  proved  and  found  we  think  a  case  was  made  which 
authorized  a  recovery  in  the  acjdon,  and  that  the  judgment 
should  be  affirmed. 

The  point  that  the  question  of  the  right  of  the  plaintiff  to 
compensation  was  res  adjvdicata  by  the  decision  of  the 
General  Term  reversing  the  order  entered  upon  the  report  of 
the  referee  in  the  proceedings  taken  by  the  plaintiff  before 
the  death  of  the  lunatic  to  procure  compensation  is  not  well 
founded.  The  order  of  the  General  Term  reversed  the  order 
of  the  Special  Term  and  vacated  the  reference,  but  did  not 
deny  the  original  application.  The  decision  of  the  General 
Term  may  have  proceeded  on  grounds  entirely  consistent  with 
the  claim  of  the  plaintiff  to  some  compensation,  as,  for  example, 
that  the  allowance  made  was  excessive.  It  is  incumbent  on  a 
party  claiming  an  estoppel  to  make  out  a  clear  case,  and  it 
cannot  be  sustained  by  doubtful  inferences,  or  where  the 
record  is  capable  of  a  construction  consistent  with  the  subse- 
quent claim. 

The  point  that  the  General  Term  could  not  direct  a  reduc- 
tion of  the  judgment  and  an  affirmance  for  the  reduced  amount 
if  the  plaintiff  consented  to  the  reduction  is  also  untenable. 
There  was  no  conflict  as  to  the  value  of  the  services  on  the 
trial  The  General  Term,  somewhat  arbitrarily  we  think, 
reduced  the  recovery,  and  of  this  the  defendants  have  no 
reason  to  complain. 

These  views  lead  to  an  affirmance  of  the  judgment,  but,  under 
the  circumstances,  without  costs  to  either  party  in  this  court. 

All  concur,  except  O'Brikn,  J.,  dissenting. 

Judgment  affirmed. 
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RoxANNA  Lawrenos  et  al.,  as  Executors,  etc.,  Respondents,  v. 
Henrietta  Church,  as  Executrix,  etc.,  Appellant. 

Upon  appeal  from  a  judgment  in  favor  of  plaintiff  in  an  action  upon  a 
contract,  the  General  Term  reversed  the  judgment,  unless  plaintiff  con- 
sented to  deduct  therefrom  a  sum  specified  "  without  prejudice  to  a 
future  action  to  recover  the  same  or  any  part  thereof/'  and  in  case  of 
such  consent,  affirmed  the  judgment.  Plaintiff  consented,  and  the 
judgment  as  modified  was  affirmed.  Upon  appeal  by  defendant,  held, 
that  plaintiff  would  not  be  heard  to  insist  that  the  original  judgment 
was  correct,  but  it  was  to  be  assumed  that  it  was  erroneous,  at  least  to 
the  extent  indicated;  also  that  the  court  had  no  power  to  grant  plaintiff 
the  privilege  to  sue  again  to  recover  the  amount  deducted;  and  so  that 
defendant  was  entitled  to  a  reversal  and  new  trial. 

The  agreement  upon  which  the  action  was  brought  was  that  C,  defendant's 
testator,  would  pay  all  the  debts  allowed  or  legally  established  against 
the  estate  of  S.,  plaintiff's  testator.  Held,  that  the  decree  upon  the  judi- 
cial settlement  of  the  accounts  of  S.,  to  which  accounting  S.  was  made 
a  party,  was  conclusive  as  to  the  amount  of  debts  legally  established. 

By  the  agreement  C.  was  to  have  the  benefit  of  a  mortgage  belonging  to 
the  estate,  or  the  proceeds,  if  any.  after  paying  the  legal  and  proper 
expenses  and  commissions  in  collecting  the  mortgage.  A  demurrer  was 
interposed  by  the  defendant  to  the  complaint  herein,  which  was  sus- 
tained, with  leave  to  plaintiffs  to  amend.  Upon  the  accounting  plain- 
tiffs were  allowed  the  expenses  of  their  imsuccessful  defense  to  the 
demurrer,  and  these  were  allowed  them  herein  as  expenses  of  adminis- 
tration. Held,  error:  that  while  such  expenses  were  properly  allowed 
to  plaintiffs  on  their  accounting,  as  between  the  parties  here  they  could 
not  be  regarded  as  expenses  of  administration. 

But  held,  that  with  this  exception  the  decree  w^as  conclusive  evidence  as  to 
what  the  proper  and  legal  expenses  of  administration  were. 

The  decree  was  entered  subsequent  to  the  commencement  of  this  action, 
and  it  allowed  as  necessary  expenses  of  administration  disbursemenU 
made  by  plaintiffs  after  the  action  was  commenced.  Held,  that  in  order 
to  prove  such  items  by  the  decree,  application  should  have  been  made 
by  plaintiffs  under  the  provisions  of  the  Code  of  Civil  Procedure  (§  544), 
for  leave  to  permit  them  to  make  a  supplemental  complaint,  alleging 
the  entry  of  the  decree  as  a  material  fact  which  occurred  since  the  former 
complaint  was  made. 

By  the  agreement  C.  further  agreed  to  i)ay  to  L.,  one  of  the  plaintiffs, 
"$8,000,  in  such  manner  as  will  be  acceptable  to  her."  The  referee 
allowed  interest  thereon  from  the  date  of  the  agreement.  Held,  error; 
that  interest  would  not  begin  to  run  until  a  demand  was  made  or  a  suit 
brought. 

(Submitted  June  19,  1891;  decided  October  6,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1890,  which  modified,  and 
as  modified  afiSrmed,  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

In  September,  1882,  an  action  was  begun  by  the  plaintifb 
against  Walter  S.  Church,  original  defendant  and  the  present 
defendant's  testator,  on  several  promissory  notes  given  by  the 
latter  to  the  plaintifib'  testator  in  his  life-time,  amounting  in 
the  aggregate  to  upwards  of  $12,000,  with  an  allegation  of 
certain  payments  from  time  to  time  to  apply  thereon.  The 
answer  pleaded  the  Statute  of  Limitations,  denied  the  allegation 
of  partial  payments  and  set  up  a  counter-claim,  to  which  the 
plaintiff  replied. 

On  the  4th  day  of  January,  1884,  the  action  above  mentioned 
being  pending  and  at  issue  as  above,  the  parties  thereto  entered 
into  a  written  agreement,  of  which  the  following  is  a  copy, 
and  of  which  a  duplicate  was  signed  by  George  and  William 
Sherman  named  therein : 

"SUPKEME  COURT. 

^'  SoxAiTNA  H.  Lawbenoe,  as  Executrix,  Oeoboe  Sherman,  as 
Executor  of  the  Last  Will  and  Testament  of  Judson  W. 
Sherman,  Deceased,  against  Walter  S.  Chuboh. 

**  Stipulated,  That  Walter  S.  Church  will  pay  all  the  debts 
allowed  or  legally  established  against  the  estate  of  said  deceased, 
including  the  mortgage  and  liens  on  the  real  estate  of  said 
deceased  at  the  time  of  the  death  of  said  deceased.  2.  That 
aaid  Walter  S.  Church,  defendant  as  aforesaid,  will  pay  to 
Boxanna  Lawrence  aforesaid,  the  sum  of  three  thousand  dol- 
lars, in  such  manner  as  will  be  acceptable  to  her.  3.  That 
said  Walter  S.  Church  shall  have  the  benefit  of  the  Thomas  J. 
Chew,  Jr.,  notes  and  mortgage  now  belonging  to  the  estate,  or 
the  proceeds  thereof,  if  any,  after  paying  the  expenses  and 
commissions  such  as  are  legal  and  proper  in  collecting  said 
mortgage  and  settling  and  administering  upon  the  estate.  The 
said  Eoxanna  Lawrence  to  have  the  use  during  her  natural 
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life  of  the  house  and  lot  where  she  lives,  according  to  the  will ; 
she  to  release  to  George  and  William  Sherman  her  life  estate 
in  the  vacant  lot,  and  said  George  and  William  to  have  the 
said  honse  and  lot  subject  to  the  life  estate  of  said  Boxanna. 
When  this  is  all  done  this  action  to  be  discontinued  and  the 
notes  suri'endered. 

"  (Signed.)  W.  S.  CHUKCH. 

"EOXANNA  H.  LAWRENCE, 
"Administratrix  of  J.  W.  Sherman  eotate." 

"  (Witness)  James  Lockhabt. 

"  Jan.  Uh,  1884." 

There  having  been  no  performance  or  ofEer  of  performance 
of  the  foregoing  agreement  on  the  part  of  Church,  the  plain- 
tiffs commenced  this  action  thereon,  joining  with  them  the 
plaintiff  Koxanna  H.  Lawrence  individually.  The  complaint 
alleged,  in  addition  to  the  facts  above  stated,  the  further  fact 
that  the  amount  realized  on  the  Chew  notes  and  mortgage, 
which  was  alleged  to  be  the  sum  of  $2,902.20,  was  less  by 
several  hundred  dollars  than  the  amount  of  the  debts  of  the 
estate  allowed  and  paid  by  them  and  the  costs  and  expenses  of 
collecting  said  mortgage  and  of  administration,  and  demanded 
judgment  against  the  defendant  for  such  deficiency,  in  addition 
to  the  $3,000  stipulated  to  be  paid  to  the  plaintiff  Lawrence. 

To  this  complaint  the  defendant  demurred  on  the  ground, 
among  others,  that  there  was  a  misjoinder  of  parties  plaintiff. 
The  issues  of  law  thus  joined  were  tried  at  Special  Term,  and 
it  was  held  that  there  was  a  misjoinder  of  parties  plaintiff  by 
the  joinder  of  Koxanna  H.  Lawrence  individually  as  such 
party,  and  the  demurrer  was  sustained  as  to  this  ground,  and 
judgment  was  ordered  for  the  defendant  thereon,  with  leave 
to  the  plaintiffs  to  amend.  The  plaintifib  thereupon  amended 
by  striking  out  the  name  of  Boxanna  H.  Lawrence  as  a  plain- 
tiff individually,  and  the  action  continued. 

On  the  trial  the  plaintiffs  made  proof  of  debts  of  the  estate 
allowed  and  paid  by  them  to  the  amount  of  $2,401.45.  They 
were  also  permitted  to  introduce  in  evidence,  against  the 
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defendant's  objection  and  exception,  the  decree  of  the  surro- 
gate made  on  the  judicial  settlement  of  the  accounts  of  tlie 
plaintiffs  as  executors,  which  allowed  the  payments  above  men- 
tioned ;  and  also  settled  and  allowed  the  costs  and  expenses  of 
collecting  the  Chew  notes  and  mortgage,  and  of  the  adminis- 
tration and  settlement  of  the  estate,  including  commissions  to 
the  plaintiff  and  expenses  incurred  after  the  commencement  of 
this  action,  at  the  sum  of  $950.24.  From  these  figures  there 
resulted  a  balance  of  $449.49  as  the  deficiency  in  the  amount 
realized  on  the  Chew  mortgage  to  pay  the  amount  of  debts 
and  expenses  paid  by  the  plaintiffs  in  settling  the  estate,  and 
for  the  amount  of  such  deficiency,  together  with  the  $3,000 
stipulated  to  be  paid  to  Eoxanna  H.  Lawrence,  with  interest^ 
judgment  was  ordered  and  entered  for  the  plaintifib. 

Hickai^cUon  <&  RobHns  for  appellant  The  judgment  of 
the  General  Term  should  be  reversed  as  it  held  that  the  referee 
erred  in  receiving  in  evidence  the  decree  made  on  the  23d  day 
of  February,  1889,  on  the  judicial  settlement  of  the  plaintiffs' 
accounts  as  executors  of  the  estate  of  Judson  W.  Sherman, 
deceased,  and  the  papers  and  proceedings  on  such  settlement 
{Wisner  v.  Ocunepaugh^  71  N.  Y.  115;  Hall  v.  Olney^  65 
Barb.  27 ;  Hompager  v.  Ilonipdger^  6  How.  Pr.  13 ;  Stafford 
V.  HowleUj  1  Paige,  200  ;  Code  Civ.  Pro.  §  544 ;  Whitehead 
V.  Kennedy y  69  N.  T.  462 ;  Cnff  v.  Borland,  57  id.  560 ; 
WiUiams  v.  Fitch^  18  id.  546 ;  Foote  v.  Beecher,  78  id.  155^ 
In  re  Smith,  95  id.  516,  527 ;  Baird  v.  Gilbert,  47  id.  186 ; 
Pinney  v.  Orth,  88  id.  447 ;  Worrall  v.  Parmalee,  1  id.  519.) 
The  sum  which  the  General  Term  ordered  deducted  from  the 
plaintiffs'  judgment  did  not  form  a  separate  item  of  the 
recovery,  and  could  not  be  separated  from  the  judgment  so  as 
to  allow  the  balance  to  stand.  {Goodaell  v.  W.  U.  T,  Co.,  109 
K  Y.  147,  151 ;  Crim  v.  Starkweather,  88  id.  339 ;  CocTcerHl 
V.  Loona/m,  36  Hun,  353.)  The  General  Term  had  no  power 
to  modify  the  judgment  by  deducting  $950.24  therefrom 
"  without  prejudice  to  a  new  action  to  recover  tlie  same." 
{GoodseU  V.  W.  U.  T.  Co,,  109  K  Y.  147 ;  Wosteriholme  v. 
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W.  F,  Mfg.  Co.,  64  id.  272;  SUyry  v.  N.  Y,  <&  B.  R.  R.  Co., 
6  id.  95  ;  O^Beime  v.  Lloyd,  4.3  id.  248  ;  Seoor  v.  Sturgis,  16 
id.  648 ;  Bendemagle  v.  Cochs,  19  Wend.  207.)  The  referee 
erred  in  allowing  interest  upon  the  variouB  sums  payable  under 
the  contract,  and  for  this  reason  the  judgment  should  be 
reversed.  (Ledyard  v.  BvU,  119  N.  T.  62;  Smith  v.  Vdie, 
60  id.  106  ;  White  v.  Miller,  78  id.  393.)  The  referee  erred 
in  denying  the  motion  for  a  nonsuit.  {Kro^mer  v.  Beim,  75 
K  Y.  576,  577 ;  Noe.  v.  Christie,  51  id.  270  ;  RusseUy.  LyOe. 
6  Wend.  390  ;  DanieU  v.  BaUevbeck,  19  id.  408 ;  Brooklyn 
Bcmk  V.  De&rauw,  23  id.  342 ;  Day  v.  Roth,  18  N.  T.  448; 
Tilton  V.  Alcott,  16  Barb.  598  ;  Mitchell  v.  Bawley,  4  Denio, 
414 ;  Dolsen  v.  Ai^nold,  10  How.  Pr.  528 ;  Pamerbeiter  v. 
Way  dell,  21  Hun,  161 ;  Breman  r.  Ostrander,  18  J.  &  S. 
426;  Va7i  Campen  v.  Ford,  15  N.  Y.  S.  R.  310;  Cauhapey, 
Paa^k,  121  K  Y.  152 ;  People  v.  Stevens,  38  id.  63 ;  Bawley 
V.  Singer,  5  Dem.  82 ;  Ferguson  v.  Ins.  Co.,  22  Hun,  320 ; 
Shaw  V.  Broadhhent,  26  N.  Y.  S.  R  836.) 

J,  B.  &  C  W.  Stevens  for  respondents  The  plaintiiSB  are 
entitled  to  recover  at  least  tlie  amount  found  by  the  referee. 
(2  Pars,  on  Cont.  195 ;  Danis  v.  Spencer,  24  N.  Y.  386 ; 
Morehouse  v.  Bank,  98  id.  503 ;  Wahl  v.  Bar^vwm,  116  id. 
95 ;  Eddy  v.  Davis,  Id.  254 ;  Dums  v.  Milne,  113  id.  303 ; 
Kiriz  V.  Peck,  Id.  222 ;  1  Chitty  on  Cont  42,  44  ;  Lawrence 
v.  Fox,  20  N.  Y.  268 ;  Tilton  v.  Alcott,  16  Barb.  598 ;  2 
Abb.  [N.  C]  81 ;  75  N.  Y.  574.)  The  decree  of  the  Surro- 
gate's Court  is  competent  evidence.  {Pray  v.  Begeman,  98 
N.  Y.  531  ;  C.  Co.  v.  Walker,  114  id.  7 ;  Tousey  v.  ^oferfe, 
Id.  312.)  No  objection  is  made  by  answer  or  motion  for  a 
nonsuit  raising  the  question  that  these  plaintiffs  cannot  recover 
for  the  $3,000  agreed  to  be  paid  to  Roxanna  H.  Lawrence, 
although  by  the  will  she  is  entitled  to  $5,000.  {Bingham 
v.  M.  Bank,  41  Hun,  377 ;  112  N.  Y.  661.) 

Peckham,  J.  The  General  Term  upon  defendant's  appeal, 
reversed  the  judgment  for  plaintiffs  entered  upon  the  report 
of  the  referee  and  granted  a  new  trial,  unless  the  plaintiff* 


1891.]  Laweencb  et  al.  v,  Chukch.  329 

Opinion  of  the  Court,  per  Pscehah,  J. 

confiented  to  deduct  from  the  judgment  the  sum  of  $950.24, 
with  interest  from  February  23,  1889,  "  without  prejudice  to 
a  future  action  to  recover  the  same  or  any  part  thereof,"  and 
in  case  the  plaintiffs  did  so  consent,  the  judgment  thus  modi- 
fied was  affirmed,  without  costs  of  the  appeal  to  either  party. 

The  plaintifiEs  consented  to  make  the  deduction  and  the 
amount  named  was  thereupon  deducted  from  the  judgment 
(without  prejudice  as  above  stated),  and  as  thus  modified  the 
judgment  was  affirmed,  and  from  the  affirmance  the  defendant 
has  appealed  here.  The  plaintiffs  of  course  did  not  appeal, 
having  consented  to  make  and  making  the  deduction  as  pro- 
vided for  by  the  order  of  the  Greneral  Term. 

Whether  the  General  Term  were  correct  in  ordering  a 
reversal  unless  this  deduction  were  made,  is  a  question  which 
is  not  before  us  and  which,  therefore,  we  are  not  to  inquire 
into.  The  alternative  was  granted  plaintiffs  to  reduce  their 
judgment  and  retain  it  as  reduced,  or  submit  to  a  total  reversal 
They  elected  to  yeduce  it  as  provided  by  the  General  Term 
and  it  was  reduced  accordingly,  and  as  reduced  it  was  affirmed. 
We  must  now  assume  that  the  original  judgment  entered  upon 
the  report  of  the  referee  was  erroneous  at  least  to  the  extent 
indicated  by  the  decision  of  the  General  Term,,  and  the  plain- 
tife  cannot  be  heard  to  insifit  that  such  original  judgment  was 
correct. 

This  has  been  expressly  decided  in  this  court.  (  Whitehead 
V.  Kennedy,  69  N.  Y.  462.) 

Assuming  the  General  Term  was  right  in  reversing  the 
judgment  and  granting  a  new  trial,  it  is  insisted  that  the 
privilege  pennitting  the  plaintiffs  to  deduct  the  sum  named 
without  prejudice  to  a  future  action  by  them  to  recover  the 
same  or  any  part  thereof,  was  illegal  and  beyond  the  power  of 
the  court  to  grant     We  are  of  that  opinion. 

We  think  the  court  had  no  power  to  grant  the  privilege  to 
the  plaintiff  to  sue  again  to  recover  the  amount  deducted  from 
this  judgment  or  any  part  thereof. 

So  far  as  the  plaintiffs  are  concerned,  the  liability  of  the 
defendant's  testator  was  solely  under  the  agreement,  and  it  was 
SicKELs— Vol.  LXXxfll.        42 
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indivisible  and  conld  not  be  split  up  into  two  or  more  claims 
or  causes  of  action  in  their  favor.  They  could  have  but  one 
cause  of  action  founded  upon  the  agreement,  and  the  liability 
of  the  defendant's  testator  could  not  be  enlai'ged  by  any  order 
of  the  court  The  result  of  the  decision  of  the  General  Term 
is  to  permit  a  recovery  in  this  action  for  a  portion  of  defend- 
ant's liability  upon  the  agreement,  with  costs  of  the  trial,  and 
to  grant  to  plaintiffs  the  right  to  commence  a  new  action  to 
recover  the  balance  of  defendant's  liability  arising  upon  the 
same  agreement,  with  costs  in  case  of  recovery.  This  is 
improper.  (  Whitehead  v.  Kennedy^  supra.)  If  the  General 
Term  did  not  desire  to  grant  a  new  trial  unconditionally,  the 
alternative  should  have  been  a  modification  of  the  judgment 
by  the  deduction  of  the  amount  regarded  as  erroneous,  with- 
out any  privilege  of  again  suing  for  the  same.  Such  a  modi- 
fication, when  assented  to  by  the  plaintiffs  and  resulting  in  the 
afiirmance  of  the  judgment  as  modified,  would,  upon  the  facts 
in  this  case,  have  operated  as  an  abandonment  by  plaintifib  of 
the  amount  deducted. 

If  the  plaintiffs  were  not  satisfied  with  such  an  affirmance, 
they  could  refuse  to  avail  themselves  of  the  privilege  offered,  and 
go  back  for  a  new  trial  upon  the  whole  issues  involved  in  the  caee. 

Upon  this  appeal,  we  think  we  should  now  reverse  the  judg- 
ment entered  upon  the  order  of  the  General  Term,  and  also 
that  entered  upon  the  report  of  the  referee,  and  grant  a  new 
trial  absolutely.  The  judgment,  as  modified  by  the  General 
Term,  we  hold  to  be  erroneous,  and  we  ought  not,  under  the 
facts  in  this  case,  to  modify  it  on  the  terms  which  we  hold  the 
General  Term  might  have  legally  imposed,  because  we  think 
there  were  other  errors  in  the  case  which  in  justice  require  us 
to  reverse  the  judgment  as  it  stands. 

Some  questions  w^ill  arise  on  the  new  trial,  which  it  is  proper 
for  us  to  now  express  an  opinion  in  regard  to. 

The  agreement  upon  which  the  action  is  brought  provides 
that  defendant's  testator  will  pay  all  the  debts  allowed  or 
legally  established  against  the  estate  of  the  deceased,  Judson 
W.  Sherman. 
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The  decree  entered  upon  the  judicial  settlement  of  the 
accountB  of  the  executors,  to  which  accounting  the  defendant'? 
testator  was  a  party,  would  be  conclusive  of  the  amount  of  the 
debts  which  had  been  legally  established. 

It  would  also  be  conclusive  evidence  of  the  expenses  of  set- 
tling and  administering  upon  the  estate..  The  defendant's  tes- 
tator agreed  that  such  expenses  as  were  legal  and  proper  in 
the  administration  of  the  estate  should  be  deducted  from  the 
proceeds  of  the  Chew  mortgage  and  only  the  balance  thereof 
should  be  credited  to  him. 

We  do  not  think  the  agreement  can  be  construed  as  includ- 
ing expenses  incurred  by  the  plaintiffs  in  their  unsuccessful 
defense  to  the  defendant's  demurrer  in  this  case.  Such 
expenses  are  not,  as  between  the  parties*  to  the  agreement, 
expenses  of  administration:  to  be:  deducted  from  the  proceeds 
of  the  Chew  mortgage.  They  never  could  have  been  in  the 
contemplation  of  the  parties.  It  is  not  possible  for  us  to  so» 
construe  this  agreement  as  to  hold  that  expenses  incurred  in 
such  a  ease,  or  costs  paid  to  the  defendant's  testator,  under  such 
circumstances,  were  to  be  regarded  as  administration  expenses- 
and  allowed  for  by  him. 

While  such  expenses  may  properly  be  claimed  by  the  plain- 
tiffs to  have  been  expenses  of  administering  the  estate,  and 
hence  justly  allowed  to  them  in  their  final  accounting,  we  do 
not  think  they  can  be  so  regarded  as  between  the  parties  to- 
the  agreement.  Those  particular  expenses,  therefore,  are  not 
to  be  deducted  from  the  proceeds  of  the  Chew  mortgage  before 
the  defendant  can  receive  the  benefit  thereof.  The  decree  is, 
however,  conclusive  evidence  as  to  what  the  proper  and  legal 
expenses  of  administration  were,  and  the  amount  thereof  should 
be  deducted  from  the  proceeds  of  the  mortgage,  with  the 
exception  above  stated. 

One  of  the  issues  to  be  detennined  in  this  action  was  the 
amount  of  the  debts  of  the  late  Judson  W.  Sherman,  which 
had  been  legally  established.  Another  wajs  the  amount  of  the 
legal  and  proper  expenses  of  settling  and  administering  upon 
the  estate.     Upon  both  these  issues  the  decree  in  question  was. 
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competent  and  <c(»nclafiive  e«ddence,  anrd,  therefore,  it  deter- 
mined a  part  of  the  matte's  in  controversy  in  this  action. 

The  decree  was,  however,  entered  subsequent  to  the  com- 
mencement of  this  action,  and  it  allowed  among  the  necessary 
expenses  of  adminietration,  disbursemente  made  by  the  plain- 
tiffs  after  the  action  herein  was  commenced.  We  think,  in 
order  to  prove  such  iiiems  by  the  decree,  that  application 
should  be  made  by  the  plaintiffs  under  section  544  of  the  Code 
for  leave  to  permit  them  to  make  a  supplemental  complaint 
alleging  the  entry  of  this  decree  as  a  material  fact  which  haa 
occurred  since  the  former  complaint  was  made,  and  upon  the 
granting  of  such  order  the  decree  proving  aU  the  proper  items, 
subsequent  as  well  as  prior  to  the  commencement  of  this  action, 
can  be  properly  put  in  evidence  on  the  triaL 

There  is  a  question  of  interest  which,  we  think,  was  errone- 
ously decided  by  the  referee. 

"  The  defendants  testa^r  in  tlae  agreement  promised  that  he 
would  ^^pay  to  Roxanna  Lawrence  aforesaid  the  sum  of  three 
thousand  dollars,  in  such  manner  as  will  be  acceptable  to  her.^ 
The  referee  allowed  interest  thereon  from  the  date  of  the 
agreement,  January  4,  1884.  The  money  by  this  agreement 
would  become  due  on  demand.  I  do  not  think  it  would  draw 
interest  until  a  demand  was  made  or  until  a  suit  was  com- 
menced.  The  plaintiffs  were  not  bound  before  making  the 
demand  to  wait  for  the  collection  of  the  Chew  mortgage  and 
the  closing  of  the  estate,  and  the  final  determination  of  the 
amount  of  the  "  benefit "  to  be  given  to  the  defendant's  tes- 
tator in  the  way  of  proceeds  of  -such  mortgaga 

This  "  benefit "  he  was  to  receive  when  the  mortgage  was 
collected  and  the  deductions  for  co£^  of  collection  and  legal 
and  administration  expenses  had  been  made,  but  his  promise 
to  pay  the  $3,000  was  not  contingent  upon  the  collection  of 
the  mortgage,  nor  was  he  to  pay  only  the  balance  of  the  $3,000 
remaining  after  the  proceeds  of  the  mortgage  had  been  applied 
to  such  payment  The  two  matters  were  in  this  respect  inde- 
pendent of  each  other.  He  had  agreed  unconditionally  to  pay 
the  $3,0()r)  to  Roxanna  Lawrence.     What  he  might  thereafter 
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be  allowed  from  the  proceeds  of  tlie  mortgage  after  making 
the  proper  deductions  would  in  the  final  result  diminish  the 
amount  of  his  expenditures  under  and  by  reason  of  the  agree- 
ment, but  the  receipt  of  such  proceeds  was  not  a  condition 
precedent  to  his  obligation  to  make  that  payment  As  to 
interest  upon  the  debts  of  the  deceased  Sherman  paid  by  the 
plaintLffs,  the  referee  allowed  it  upon  the  balance  of  the  debts, 
expenses  and  commissions  over  and'  above  the  amount  of  the 
collection  of  the  Chew  mortgage^  to  be  cast  from  the  date 
of  the  final  accounting,  February  23, 1889,  and  he  found  the 
sum  to  be  $449»49.  This  sum  was  arrived  at  by  allowing 
some  items  for  administration  expenses,  which  we  have  already 
held  to  be  improper,  and  hence  the  result  would  be  less  than 
the  above  named  sum. 

The  amount  of  the  ^^  expenses  and  commissions  in  collecting 
the  Chew  mortgage  and  settling  and  administering  the  estate,'^ 
the  defendant's  testator  did  not  agree  to  pay.  He  merely 
consented  that  such  amount  might  be  deducted  from  the 
proceeds  of  the  Chew  mortgage,  which  he  was  to  receive  the 
benefit  of. 

While  the  method  of  casting  the  interest  pursued  by  the 
referee  was  not  based  upon  precisely  accurate  principles,  the 
result  arrived  at  was  exactly  the  same  as  if  the  other  and 
proper  method  had  been  pursued.  After  the  entry  of  the 
decree  all  the  items  appeared  which  were  necessary  to  be 
known  in  order  to  arrive  at  the  amount  of  defendant's  indebt- 
edness by  reason  of  the  agreement,  outside  of  the  $3,000,  and 
that  amount  was  then  due  the  estate  and  interest  should  run 
upon  it  from  the  date  of  the  entry  of  the  decree. 

Upon  the  question  of  the  consideration  for  the  agreement 
we  may  assume  without  deciding  that  the  General  Term  was 
in  error  in  regarding  the  defendant  concluded  by  the  order 
entered  upon  the  demurrer.  In  that  case  the  question  is  open 
here.  We  think  the  consideration  was  ample.  •  There  wei'e 
mutual  promises  and  each  stood  as  the  consideration  for  the 
other. 

We  think,  therefore,  that  the  proper  order  for  us  to  make 
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is  to  reverse  the  judgment  in  favor  of  plaintiff  entered 
upon  the  order  of  the  General  Tenn,  and  also  the  original 
judgment  entered  npon  the  report  of  the  referee,  and  to  grant 
a  new  trial  absolntelj,  with  costs  to  abide  the  ev^at,  and  we 
•direct  accordingly. 

All  concur. 

Judgment  accordingly. 
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Hakbiet  E.  Joslyn,  as  Administratrix,  etc,  Appellant,  f>. 
George  H.  Eookwell  et  aL,  a£  Administrate^^  etc^ 
Eespondents. 

The  provision  of  the  act  "in  relation  to  the  collection  of  taxes  on  lands 
of  non-residents "  (Chap.  427,  Laws  of  1855  as  amended  bj  chap.  448, 
Laws  of  1885),  declaring  that  after  a  certain  time  a  deed  of  the  comp- 
troller, executed  upon  sale  for  the  non-payment  of  taxes,  shall  be  "con- 
clusive evidence "  that  "the  sale  *  *  *  and  all  proceedings  prior 
thereto,  from  and  including  the  assessment  of  the  land,  and  all  notices 
required  by  law  to  be  given  previous  to  the  expiration  of  two  yean 
allowed  by  law  to  redeem,  were  regular  and  regularly  given,  published 
and  served ''  does  not  cure  jurisdictional  defects. 

As  said  act  is  one  by  its  title  relating  "  to  the  collection  of  taxes  on  lands 
of  non-residents,"  and  as  in  the  purview  of  the  tax  laws,  occupied  lands 
are  not  lands  of  Jion-residents  (1  B.  S.  889,  §  3)  where  lands  of  a  non- 
resident are  occupied  by  a  resident  the  act  does  not  apply  thereto,  and 
an  assessment  thereof  to  the  owner  in  the  "  oon-i^dent"  part  of  the 
roll  is  illegal. 
,  As  to  whether  a  statute  making  a  tax  deed,  after  a  certain  designated 
time,  conclusive  evidence  of  the  existence  of  every  fact  necessary  to 
create  a  good  til^e  under  the  deed,  would  be  a  valid  exercise  of  legislstive 
power,  as  against  the  original  owner  who  had  always  been  in  poeseasioa 
and  whose  possession  remained  undisturbed  up  to  the  time  of  the  bring- 
ing of  an  action  to  obtain  possession  under  the  tax  deed,  and  where 
said  owner  had  in  fact  either  paid  his  taxes  before  sale  or  a  merely  formal 
sale  was  made  which  was  void  for  want  of  jurisdiction,  qtugre. 

In  an  action  of  trespass,  the  plaintiff  claimed  title  under  deeds  from  the 
comptroller,  executed  on  sales  for  unpaid  taxes.  The  lands  were  asseased 
as  non-resident  lands;  defendants  were  permitted  to  give  evidence  wliich 
tended  to  show  that  at  the  time  of  assessment  they  were  occupied  by  a 
resident;  also  that  said  taxes  were  paid  to  the  collector  befoie  he  nuide 
his  return  to  the  county  treasurer.  Tiiese  questions  were  submitted  to 
the  jury,  who  were  charged  that  if  the  lands  were  occupied  when 
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ass^sed,  the  assessment  was  void,  or  if  the  taxes  bad  been  paid  before 
being  returned  to  the  comptroller,  all  proceedings  after  payment  were 
void.    Eeidf  no  error. 
Reported  below,  59  Him,  129. 

(Argued  June  22,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  ef  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  4,  1891,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

This  was  an  action  of  trespass. 

PlaintiflE  claimed  title  under  two  deeds  of  the  state  comp- 
troller executed  upon  sales  of  lands,  including  the  lootis  in 
quOj  for  non-payment  of  taxes. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  C.  Rogers  for  appellant.  Defendants'  answer  deny- 
ing every  allegation  in  the  plaintiff's  complaint  contained, 
except  as  hereinafter  expressly  admitted,  stated  or  qualified, 
is  bad  in  form  and  not  authorized  by  the  Code.  {Thierry  v. 
Crawford^  33  Hun,  366  ;  McEncroe  v.  Decker^  58  How.  Pr. 
250 ;  Clark  v.  DiOon,  97  K  Y.  370 ;  Pott^  v.  Smith,  70  id. 
397;  Thorn  v.  N.  T.  C.  MiOs,  10  How.  Pr.  19;  Hale  v. 
Woody  1  Paige,  404;  Lewis  v.  Acker ,  11  How.  Pr.  163.) 
Defendants  should  not  have  been  permitted  on  the  trial  against 
plaintiffs  objections  to  introduce  evidence  to  prove  title  and  pos- 
session in  themselves  at  the  time  of  the  trespass.  {Potter  v. 
Smithy  70  N.  T.  300 ;  Klinger  v.  Bondy,  36  Hun,  601.)  The 
rulings  of  the  trial  judge  at  the  outset  of  the  trial  that  the 
defendants  may  offer  any  kind  of  proof  that  tends  to  show 
the  plaintiff  has  no  title,  was  error.  {Duncan  v.  Spear ,  11 
Wend.  64 ;  Rogers  v.  Arnold,  120  id.  30  ;  Kissam  v.  Roberts, 
6  Bosw.  154.)  The  comptroller's  deeds  to  Grerrit  Smith  were 
conclusive  evidence  that  the  sale  and  all  proceedings  prior 
tliereto  were  regular,  having  been  recorded  more  than  two  years. 
(Laws  of  1885,  chaps.  448,  758 ;  People  v.  Turner,  49  Hun, 
466 ;  117  K   Y.  227.)    The  trial  judge  erred  in   allowing 
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defendants  to  introduce  as  showing  irregularity  in  the  assess- 
ments, not  only  the  original  assessment-rolls  from  the  county 
treasurer's  office,  but  copies  of  the  rolls  from  the  town  clerk's 
office,  and  in  one  instance  memoranda  made  by  the  defendants^ 
attorney  from  a  copy  of  the  roll.  (2  R  S.  [7th  ed.]  996,  §  35 ; 
People  ex  rel.  v.  Chapin^  38  Hun,  272.)  It  wafi  error  to  allow 
the  word  "paid"  in  pencil  mark  upon  the  assessment-rolls, 
with  no  evidence  as  to  when  it  was  put  there,  to  be  received 
in  evidence  against  plaintiff's  objection,  and  go  to  the  jury  to 
contradict  the  collector's  sworn  return,  and  the  county 
treasurer's  certificate.  (Laws  of  1855,  chap.  427,  §  4;  id. 
chap.  453 ;  People  ex  rel.  v.  Chajnn^  38  Hun,  272.)  Even  if 
the  tax  was  paid  on  the  forty-acre  lot  in  those  years,  it  is  a 
matter  in  which  defendants  are  not  interested,  and  they  were 
not  entitled  to  set  it  up  as  against  the  constitutionality  of  the 
act  of  1885,  and  the  validity  of  plaintiff's  title  under  the  comp- 
troller's deeds.  {Detmold  v.  Drake^  46  N.  Y.  318 ;  Vase  v. 
Cockroft^  44  id.  415  ;  Connors  v.  People^  50  id.  240 ;  Houston 
V.  Wheder,  52  id.  641 ;  PeopU  v.  Tnmer,  117  id.  234.)  If 
the  statute  be  construed  to  require  that  the  lands  of  a  non- 
resident owner,  if  occupied,  must  be  assessed  to  the  occu- 
pant, and  not  as  non-resident,  in  that  case  there  must  be  an 
actual  not  a  constructive  occupation  of  at  least  a  portion  of 
the  lot  assessed.  (Code.  Civ.  Pro.  §§  369,  370.)  It  was 
error  to  allow  defendants,  against  objections,  to  introduce 
evidence  designed  to  show  irregularities  in  the  assessment 
and  sale  of  the  208  acre  piece,  known  as  the  Murray  lot 
{People  ex  rel,  v.  Chapin^  38  Hun,  272 ;  Chamherlain  v. 
Taylor^  36  id.  24.)  The  refusal  to  charge  that  the  payment 
of  taxes,  the  survey  of  land,  and  the  assertion  of  right  to  it, 
the  cutting  of  trees,  and  the  running  of  the  lines  around  wild 
land  do  not  constitute  possession  or  title,  was  error.  {Thomp- 
son V.  Burhans,  61  N.  Y.  52 ;  79  id.  99 ;  MiUer  v.  Z.  /.  R. 
B.  Co,,  71  id.  380 ;  Price  v.  Brown,  100  id.  669.)  The  trial 
judge  erred  in  charging  the  jury  that :  "  There  is  some  con- 
siderable question  if  the  defendants  would  be  liable  for  that 
cutting,  if  it  was  done  without  their  direction,  even  if  it  was 
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conceded  that  they  had  gone  across  the  line."  {Carman  v. 
Mayor,  14  Abb.  Pr.  301 ;  Cosgrove  v.  Ogdm^  49  N.  Y.  255 ; 
Nott  V.  C.  Ice  Co.,  73  id.  543  ;  Poucher  v.  Blanehard,  86  id. 
256.)  Chapter  448,  Laws  of  1885,  under  which  plaintiff 
claims,  is  an  act  of  limitation  mainly,  and  although  it  changes 
the  rule  of  evidence  in  regard  to  the  effect  to  be  given  the 
comptroller's  deeds,  it  violates  no  constitutional  or  vested  rights 
thereby.  {Chamberlain  v.  Taylor,  36  Hun,  24;  Hogera  v. 
Smith,  5  id.  475 ;  86  K  Y.  623 ;  Hichcox  v.  Tollman,  38  Barb. 
608 :  Webl  V.  Den,  17  How.  [TJ.  S.J  576 ;  Jackson  v.  Lam^ 
phire,  3  Pet.  290 ;  Bexfordy.  Knight,  11  N.  Y.  308 ;  People 
V.  Turner,  117  id.  227.)  The  trial  judge  erred  in  charging 
"  that  the  act  in  question  is  not  intended  to  cure  jurisdictional 
defects  but  only  relates  to  the  matters  of  the  form  of  the 
proceeding."  {People  v.  Turner,  117  N.  Y.  235;  Laws  of 
1855,  chap.  427,  §§  83-85.) 

J.  S,  PAmoreaux  for  respondents.  The  plaintiff  failed  to 
show  any  title  whatever  to  any  portion  of  subdivision  4,  lot  5, 
Eayaderosseras  patent,  claimed  by  the  defendants.  (Laws  of 
1840,  chap.  180,  §  3.)  A  sale  of  land  for  the  taxes  of  several 
years,  one  of  which  is  void,  is  an  excess  of  jurisdiction  in  the 
officer  making  the  sale,  and  renders  his  proceeding  void. 
{People  V.  Ilagadomy  107  N.  Y.  516,  525 ;  Ensign  v.  Parse, 
Id.  329 ;  People  v.  Turner,  117  id.  227 ;  CromweH  v. 
McLean,  123  id.  492  ;  Howard  v.  Moot,  64  id.  268 ;  Ferguson 
V.  Crawford,  70  id.  253.)  The  evidence  justified  the  finding 
that  the  seventy  acres  in  question  were  occupied  and  resident 
lands  during  all  the  years  from  1846  to  1860,  both  inclusive. 
{Thompson  v.  Bwrhans,  61  N.  Y.  52 ;  In  re  N.  Y.  C.  <& 
H,  P.  R,  P,  Co.,  90  id.  342 ;  In  re  Ran,  70  id.  191 ;  Tall- 
man  V.  White,  2  id.  66 ;  Sharpe  v.  Johnson,  4  Hill,  92 ;  Bank 
of  Utica  V.  Mersereau,  3  Barb.  Ch.  531 ;  Pech  v.  Mallams, 
10  N.  Y.  509 ;  Pink  v.  Barheri,  17  Wkly.  Dig.  521 ;  Whiting 
V.  Thcymm,  28  N.  Y.  281 ;  Mailer  v.  Z.  7.  P.  P,  Co.,  71  id. 
380 ;  Vosburgh  v.  Teator,  32  id.  561 ;  Ferguson  v.  Ilvh- 
ML,  97  id.  507.) 
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Peckham,  J.  In  Ensign  v.  Barse  (107  N.  T.  329),  the 
statute  provided  that  under  certain  circumstances  named  in 
the  act  the  comptroller's  deed  should  be  "  conclusive  evidence" 
that  "  the  sale  and  all  proceedings  prior  thereto,  from  and 
including  the  assessment  of  the  land,  and  all  notices  hereto- 
fore or  hereafter  required  by  law  to  be  given,  previous  to  the 
expiration  of  the  time  allowed  by  law  to  redeem,  were  regular 
and  were  regularly  given,  published  and  served  according  to 
the  provisions  of  all  laws  requiring  and  directing  tlie  same  or 
in  any  manner  relating  thereto." 

The  plaintiffs  here  claim  title  under  two  deeds  from  the  comp- 
troller to  Gerrit  Smith,  executed  by  reason  of  sales  of  the  land 
for  non-payment  of  taxes.  In  1885,  long  subsequent  to  such 
sales  and  conveyances  by  the  comptroller,  the  legislature  passed 
the  act  known  as  chapter  448,  of  the  laws  of  that  year,  and  it 
was  provided  therein  that  after  certain  times  therein  stated,  the 
deeds  of  the  comptroller  executed  upon  sales  for  the  non-pay- 
ment of  taxes,  should  be  *'  conclusive  evidence  "  that "  the  sale 
of  said  lands  and  all  proceedings  prior  thereto,  from  and 
including  the  assessment  of  the  land,  and  all  notices  required 
by  law  to  be  given  previous  to  the  expiration  of  two  years 
allowed  by  law  to  redeem,  were  regular  and  were  regularly 
given,  published  and  served  according  to  the  provisions  of  this 
act,  and  all  laws  directing  or  requiring  the  same  or  in  any 
manner  relating  thereto."  The  comptroller's  deeds  under 
whicli  the  plaintiff  claims,  were  executed  and  recorded  in  dne 
time  so  as  to  come  within  the  purview  of  this  act. 

It  is  evident  that,  upon  the  subject  of  the  conclusive  char- 
acter of  the  comptroller's  deed,  the  act  of  1885  does  not  difier 
in  any  material  respect  from  the  act  already  quoted,  and  which 
was  under  discussion  in  the  case  of  Ensign  v.  Barse  (stipra). 
It  must,  therefore,  receive  the  same  construction  which  was 
given  the  act  in  that  case.  It  was  there  said  that  the  act  did 
not,  on  its  face,  purport  to  cure  jurisdictional  defects.  Judge 
Finch,  in  the  course  of  his  opinion,  declared  that  the  act 
"  raises  a  conclusive  presumption  of  regularity,  but  leaves  the 
question  of  the  assessors'  jurisdiction  and  authority  unaffected. 
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Thus  imderstood  it  comes  vithin  the  rule  which  counsel  con- 
•ede  to  be  correct.  It  does  not  make  the  tax  deed  conclusive 
evidence  of  a  complete  title,  but  leaves  open  to  the  owner  full 
right  to  assail  the  proceedings  in  any  jurisdictional  defect." 
This  construction  was  concurred  in  by  the  whole  court. 
Nothing  in  the  cases  of  People  v.  Turner  (117  N.  Y.  227) 
and  Ostrander  v.  Darling  (in  the  second  division  of  this 
court,  and  not  yet  reported)  enlarges  the  construction  to  be 
given  the  act  of  1886. 

It  has  not  been  held  in  any  case  in  this  court  that  I  am 
aware  of  that  a  statute  making  a  tax  deed  after  a  certain  time 
designated  in  the  statute,  conclusive  evidence  of  every  fact 
which  ought  to  exist  in  order  to  create  a  good  title  under  such 
deed,  would  be  valid  as  an  exercise  of  legislative  power  as 
against  the  original  owner  who  had  always  been  in  possession  of 
his  land,  and  of  all  his  rights  growing  out  of  it,  and  whose  pos- 
session remained  undisturbed  up  to  the  time  of  the  commence- 
ment of  an  action  to  obtain  possession  under  a  tax  deed,  and 
where  the  owner  had  in  fact  either  paid  his  taxes  before  sale 
or  a  merely  formal  sale  had  been  made,  which  was  void  for 
want  of  jurisdiction.  The  record  of  a  deed  from  the  comp- 
troller it  is  contended  would  constitute  no  valid  notice.  It  is 
claimed  that  one  in  possession  of  all  his  rights  cannot  be  com- 
pelled to  resort  to  legal  proceedings  or  else  run  the  risk  of 
losing  them.  The  question  does  not  arise  in  this  case,  for  we 
hold,  as  in  the  case  of  Ensign  v.  Barse  {8upra\  that  the  statute 
is  not  to  be  construed  in  that  way.  There  is  very  weighty 
authority  for  holding  such  a  statute  in  the  case  of  one  in  pos- 
session to  be  invalid.  (Cooley's  Constitutional  Limitations  [3d 
ed.],  366,  and  cases  cited  in  note  1.)  We  leave  the  matter  with- 
out expressing  an  opinion  in  regard  to  it. 

For  the  purpose  of  showing  that  the  deeds  of  the  comptroller 
were  void  as  given  without  jurisdiction,  evidence  was  offered 
by  defendants  and  received  by  the  court,  which  tended  to 
show  that  the  taxes,  for  the  non-payment  of  which  the  lands 
were  sold  by  the  comptroller,  were  assessed  as  lands  of  a 
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non-resident,  while  at  that  time  they  were  occupied  by  some 
one  representing  defendants'  grantor.  It  was  submitted  bj 
the  court  as  a  question  of  fact  to  be  passed  upon  by  the  juiy, 
whether  the  lands  at  the  time  of  the  assessment  were  occupied. 
There  was  also  some  evidence  on  the  part  of  the  defendants 
tending  to  show  that  the  taxes  upon  these  lands  were  paid  to 
the  collector  before  the  return  was  made  by  the  collector  to 
the  county  treasurer.  The  court  instructed  the  jury  that  if 
the  lands  were  occupied  when  assessed  as  lands  of  a  non-resident, 
or  if  the  taxes  had  in  fact  been  paid  before  the  return  was 
made  to  the  comptroller,  then  in  the  one  case  the  assessment 
was  void,  and  in  the  other  case  all  proceedings  after  the  pay- 
ment were  void. 

We  think  the  court  was  right  in  both  branches  of  its 
charge.  The  defect  was  jurisdictional  in  both  cases.  The  act 
of  1885  (Chap.  448)  is  one,  by  its  title,  relating  "to  the  col- 
lection of  taxes  on  lands  of  non-residents,  and  to  provide  for 
the  sale  of  such  lands  for  unpaid  taxes."  It  is  provided  tliat 
occupied  lands  are  not  the  lands  of  non-residents.  (1  R  S. 
389,  §  3.)  And  where  lands  of  a  non-resident  of  the  county 
are  occupied  by  a  resident  of  the  town,  an  assessment  to  the 
owner  in  the  "non-resident"  part  of  the  roll  is  illegal,  and  the 
lands  should  be  assessed  to  the  resident  occupant.  {People  eae 
reL  Y,Wemple^  ComptroU^^  117  N.  Y.  77.)  If  the  lands  were 
occupied  the  act  of  1885  would  not  apply.  We  think  there 
was  sufficient  evidence  of  occupancy  to  render  it  a  question 
for  the  jury,  and  it  was  properly  submitted  as  such. 

If  the  taxes  had  in  truth  been  paid  to  the  collector  before 
he  made  return  to  the  county  treasurer,  the  right  to  proceed 
further  toward  the  sale  of  the  lands  for  non-payment  of  the 
taxes  at  once  ceased.  The  comptroller  had  no  jurisdiction  to 
make  the  sale  or  to  execute  the  conveyances  of  the  lands  in 
question.  There  was  enough  evidence  of  such  payment  to 
make  it  also  a  question  for  the  jury.  We  think  the  evidence 
of  payment  to  the  collectors  was  properly  admitted. 

Both  these  questions  were  of  a  character  not  covered  by  the 
act  of  1885,  and  no  error  was  committed  in  receiving  evidence 
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relative  to  them  and  which  tended  to  show  the  facts  upon 
which  the  defendants'  contentions  were  to  be  sustained. 

^  We  have  carefully  examined  all  the  other  questions  raised 
by  the  learned  counsel  and  set  forth  in  his  able  brief,  but  we 
think  no  errors  were  committed  by  the  trial  court  in  disposing 
of  them. 

We  are  of  the  opinion  that  the  judgment  below  is  right,  and 
it  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 

John  P.  Cbanfobd  et  al.,  Respondents,  v,  Mabtin  D.  Tybbell, 

Appellant. 

It  teems  the  mere  fact  that  a  business  is  being  carried  on,  which  may  be 
shown  to  be  immoral  and,  therefore,  prejudicial  to  the  neighborhood, 
furnishes  of  itself  no  ground  for  equitable  interference  at  the  suit  of  a 
private  person.  Although  the  use  of  property  may  be  unlawful  or 
unreasonable,  unless  special  damage  can  be  shown,  a  neighboring  prop- 
erty owner  cannot  base  thereupon  any  private  right  of  action. 

R  aeejiu  also,  that  only  the  public  authorities,  acting  in  the  common  inter- 
est, can  interfere  for  the  suppression  of  a  common  nuisance. 

The  fact,  however,  that  the  perpetrator  of  a  nuisance  is  amenable  to  the 
provisions  and  penalties  of  the  criminal  law  is  not  an  answer  to  an  action 
against  him  by  a  private  person  who  has  sustained  special  damage,  to 
recover  the  same  and  to  restrain  a  continuance  of  the  nuisance. 

An  unlawful  use  of  property  which  renders  the  premises  of  a  neighbor 
unfit  for  comfortable  or  respectable  occupation  and  enjoyment  is  a  pri- 
vate nuisance,  against  which  the  protection  of  a  court  of  equity  may 
be  invoked,  although  the  use  complained  of  also  constitutes  a  public 
nuisance. 

In  an  action  to  restrain  defendant,  who  was  plaintiffs'  adjoining  neighbor 
in  a  city,  from  keeping  a  house  of  ill-fame  and  using  his  premises  as  an 
assignation  house  and  to  recover  damages,  the  court  found  that  the 
house,  as  maintained  by  defendant,  was  a  resort  for  prostitutes  and 
licentious  men,  and  that  persons  occupying  rooms  in  it  acted  in  a  boister- 
ous and  noisy  manner  and  indecently  exposed  their  persons  at  the 
window,  ''whereby  the  use  and  occupation  of  the  plaintiffs'  premises 
had  been  interfered  with  and  rendered  uncomfortable  "  and  the  occupants 
of  their  house  "  annoyed  and  seriously  disturbed."  The  court  granted 
the  relief  prayed  for.    Held,  no  error. 

(Submitted  June  22,  1891;  decided  October  6,  1801.) 
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Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  9,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  da  Thomas  H,  Troy  for  appellant.  To  maintam  a 
civil  action  for  damages  arising  out  of  the  commission  of  a 
crime  the  plaintiff  must  have  sustained  some  damage  not 
common  to  the  public.  {Francis  v.  SchoeUkopfy  53  N.  Y. 
152 ;  JSuUer  v.  Kent^  19  Johns.  223 ;  Davis  v.  Mayor^  etc,^ 
14  N.  Y.  506 ;  Ayres  v.  Lavyren-ce^  63  Barb.  454 ;  Adams  v. 
Fopham,  76  N.  Y.  410 ;  K.  I.  Co.  v.  Shvltz,  116  id.  383 ; 
Lansing  v.  Smithy  8  Cow.  146 ;  Dougherty  v.  Bunting^  1 
Sandf.  1\  F.  P,  B.  Co,  v.  &nith,  30  N.  Y.  44 ;  Earrower\. 
Bltson,  37  Barb.  307 ;  Calkman  v.  Gilmxin,  107  K  Y.  360 ; 
Lawton  v.  Steele ^  119  id.  226.)  A  house  of  prostitution  is  a 
public  nuisance,  and  the  keeping  or  maintaining  thereof  a 
misdemeanor.  The  law  provides  a  mode  and  manner  by  which 
it  may  be  summarily  suppressed  and  the  offender  punished. 
(Penal  Code,  §§  322,  386,  387  ;  Ely  v.  Suprs.,  etc.,  36 K.  Y. 
297.) 

Alfred  F,  Mudge  and  Johnson  cfe  JAtmh  for  respondents. 
A  "  bawdy  house  "  is  undoubtedly  a  common  nuisance,  and 
the  well-established  rule  is  that  a  person, "  maintaining  a  com- 
mon nuisance  is  liable  at  the  suit  of  one  who  has  sustained 
damage  peculiar  to  himself."  {Francis  v.  SchoeUkopfy  53  N. 
Y.  152  ;  Wood  on  Nuisances  [2d  ed.],  718,  886  ;  CaUamn  v. 
Gilman,  107  N.  Y.  360 ;  Flynn  v.  Taylor,  53  Hun,  167 ; 
Bohinscm  v.  Smith,  25  N.  Y.  S.  R  647.)  The  plaintiffs  have 
sustained  special  damages.  {Fra7icis  v.  SchoellJcopf  53  K.  1 . 
152  ;  Farrell  v.  Cook,  49  Am.  Rep.  721  ;  Marsan  v.  French, 
48  id.  272  ;  Glvens  v.  Van  Studdlford,  56  id.  421 ;  Wood  on 
Nuisances  [2d  ed.],  738.)    The  plaintiffs  were  entitled  to  recover 
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the  amount  of  the  rental  value  of  their  property  for  the  period 
it  was  not  rented  in  consequence  of  the  nuisance ;  and  while 
rented,  the  diiference  between  the  rental  value  free  from  the 
nuisance  and  subject  to  it.  {Francis  v.  SchoeUko^^  53  JM.  Y. 
152  ;  Wood  on  Nuisances,  754.) 

Gray,  J.  In  this  action,  which  was  brought  to  restrain 
the  defendant  from  keeping  a  house  of  ill-fame  and  from 
using  his  premises  as  an  assignation  house,  and  to  recover 
damages  for  injuries  sustained,  the  trial  court  found  as  facts 
that  the  house,  as  maintained  by  defendant,  was  a  resort  for 
prostitutes  and  licentious  men,  and  that  the  persons  occupying 
rooms  acted  in  a  boisterous  and  noisy  manner,  and  indecently 
exposed  their  persons  at  the  windows,  "  whereby  the  use  and 
occupation  of  the  plaintiffs'  premises  have  been  interfered  with 
and  rendered  uncomfortable,  and  whereby  the  occupants  ox 
plaintiffs'  premises  have  been  annoyed  and  seriously  disturbed." 

Such  a  finding  was  amply  justified  by  the  evidence  and, 
indeed,  it  is  not  discussed  by  the  appellant ;  but  he  argues 
that  the  plaintiffs  could  not  maintain  a  civil  action  of  this 
nature  ;  inasmuch  as  the  damage  they  suffered  was  a  damage 
common  to  the  whole  community,  and  not  special  to  them. 
If  that  position  had  been  sustained  by  the  facts,  J  do  not  doubt 
but  that  it  would  have  been  the  dut^  of  the  trial  court  to 
have  denied  the  relief  prayed  for. 

The  rule  of  law  requires  of  him  who  complains  of  his  neigli- 
bor's  use  of  his  property,  and  seeks  for  redress  and  to  restmn 
him  from  such  use,  that  he  should  show  that  a  substantive 
injury  to  property  is  committed.  The  mere  fact  of  a  business 
beinff  carried  on,  which  mav  be  shown  to  be  immoral  and, 
therefore,  prejudicial  to  the  character  of  the  neigliborhood, 
furnishes,  of  itself,  no  ground  for  equitable  interference  at  the 
suit  of  a  private  j)erson ;  and  though  the  use  of  property 
may  be  unlawful  or  unretu^^onable,  unless  special  damage  can  be 
shown,  a  neighboring  property  owner  cannot  ba.se  thereupon 
any  private  right  of  action.  It  is  for  the  public  authorities, 
acting  in  the  common  interest,  to  interfere  for  the  suppres- 
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sion  of  the  common  nuisance.     (See  Frcmcis  v.  SchoeUlopfj 
53  K  Y.  152,) 

If  the  business  complained  of  is  a  lawful  one,  the  1^ 
question  presented  in  a  civil  action  for  private  damage  is 
whether  the  business  is  reasonably  conducted,  and  whether,  ae 
conducted,  it  is  one  which  is  obnoxious  and  hurtful  to  adjoin- 
ing property.     If  the  business  is  unlawful,  the  complainant  in 
a  private  action  must  show  special  damage,  by  which  tlie 
legitimate  use  of  his  adjoining  property  has  been  interfered 
with,  or  its  occupation  rendered  unfit,  or  uncomfortable.    That 
the  perpetrator  of  the  nuisance  is  amenable  to  the  provisionfi 
and  penalties  of  the  criminal  law  is  not  an  answer  to  an  action 
against  him  by  a  private  person  to  recover  for  injury  sustained, 
and  for  an  injunction  against  the  continued  use  of  liis  premifies 
in  such  a  manner.     The  principle  has  been  long  settled  that 
the   objection  that  the  nuisance  was  a  common  one  is  not 
available,  if  it  be  shown  that  special  damage  was  suffered. 
{Rose  V.  MileSy  4  M.  &  S.  101 ;  Rose  v.  Groves,  6  Man.  & 
G.  613 ;  Francis  v.  SchoeUkopj^,  snpra  /  Lansing  v.  Smiih^ 
4  Wend.  9.)     One  who  uses  his  property  lawfully  and  reason- 
ably, in  a  general  legal  sense,  can  do  injury  to  nobody.    In 
the  full  enjoyment  of  his  legal  rights  in  and  to  his  property, 
the  law  will  not  suffer  a  man  to  be  restrained ;  but  his  use  of 
the  property  must  be  always  such  as  in  no  manner  to  invade 
the  legal  rights  of  his  neighbor.     The  rights  of  each  to  the 
enjoyment  and  use  of  their  several  properties  should,  in  legal 
contemplation,  always  be  equal.     If  the  balance  is  destroyed 
by  the  act  of  one,  the  law  gives  a  remedy  in  damages,  or  equity 
will  restrain.     If  the  use  of  a  property  is  one  which  renders  a 
neighbor's  occupation  and  enjoyment  physically  uncomfort- 
able, or  which  may  be  hurtful  to  the  health,  as  where  trades 
are  conducted  which  are  offensive  by  reason  of  odors,  noises,  or 
other  injurious  or  annoying  features,  a  private  nuisance  is 
deemed  to  be  established,  against  which  the  protection  of  a 
court  of  equity  power  may  be  invoked. 

In  the  present  case  the  indecent  conduct  of  the  occupantB 
of  the  defendant's  house  and  the  noise  therefrom,  inasmuch  as 


1 891.] 


W.  W.  M.  Co.  V.  Shanahah  et  aL 


345 


Statement  of  case. 


they  rendered  the  plaintiffs'  house  unfit  for  comfortable  or 
respectable  occupation,  and  unfit  for  the  purposes  it  was 
intended  for,  were  facts  which  constituted  a  nuisance,  and 
were  sufficient  grounds  for  the  maintenance  of  the  action. 
If  it  was  a  nuisance  which  affected  the  general  neighborhood 
and  was  the  subject  of  an  indictment  for  its  unlawful  and 
immoral  features,  the  plaintiffs  were  none  the  less  entitled  to 
their  action  for  any  injury  sustained  and  to  their  equitable 
right  to  have  its  continuance  restrained. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  Waterloo  Woolen  MANUFAcrrrRiNO  Company,  Respond- 
ent, V.  James  Shanahan,  as  Superintendent,  etc.,  et  aL, 
Appellants. 

The  general  improvement  of  those  puhlic  highways  of  the  state,  its  canals 
and  its  navigable  rivers,  is  for  the  benefit  of  the  public  at  large,  although 
some  locality  or  individual  may  be  benefited  more  than  others. 

Although  an  expenditure  authorized  by  the  legislature  for  such  an  improve- 
ment may  be  improvident  or  the  work  prove  useless  to  the  public,  it  may 
not  be  assailed  in  the  courts  at  the  suit  of  a  private  individual.  The 
legislature,  as  the  depository  of  the  sovereign  power  of  the  people,  is  the 
exclusive  judge  of  the  propriety  of  the  expenditure  or  the  utility  of 
making  it. 

//  9eem8  that  generally  the  question  as  to  whether  the  use  to  which  private 
property  is  proposed  to  be  devoted  by  legislative  power  is  public  or  pri- 
vate, is  a  judicial  one  and  the  courts  are  not  concluded  by  any  declara- 
tion of  the  law-making  power  as  to  the  nature  of  the  use. 

Jt  fieems  also  that  where  the  legislature  appropriates  public  money  for  some 
improvement,  the  courts  may  inquire  whether  the  improvement  is  for  a 
purpose  which  is  public  or  one  merely  private  or  local,  and  if  the  pur- 
pose is  privateer  local,  whether  the  bill  received  the  requisite  two-thirds 
vote.  • 

The  question,  however,  as  to  the  nature  of  the  purpose,  must  be  deter- 
mined by  the  language  and  general  scope  of  the  act;  the  judicial  inquiry 
must  be  confined  to  the  face  of  the  bill  itself  and  to  tilings  that  are  the 
subject  of  judicial  notice. 

Where,  therefore,  the  purpose  declared  in  an  act  appropriating  public 
money  is  a  public  one,  the  courts  have  no  power,  upon  a  suggestion  that 
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the  professed  purpose  was  not  the  real  one,  to  institute  an  inquiry  upon 
the  testimony  of  witnesses,  and  to  determine  the  purpose  as  a  matter 
of  fact. 

The  courts  cannot  inquire  into  the  motives  and  purposes  of  the  legislature 
in  order  to  attribute  to  it  a  design  contrary  to  that  clearly  expressed  or 
fairly  implied  in  its  enactment.  It  must  be  assumed  that  the  legislature 
acted  in  good  faith  and  meant  what  the  bill  expressed,  although  it  may  be 
possible  to  show,  outside  of  its  language  and  terms,  that  in  fact  all  or  the 
larger  part  of  the  benefits  following  the  expenditure  will  inure  to  a  few 
individuals. 

In  an  action  to  restrain  the  state  officials  and  contractors  with  them  from 
doing  work  authorized  by  the  act  of  1888  (Chap.  825,  Laws  of  1888),  enti- 
tled ''  An  act  to  provide  for  the  dredging  and  excavating  the  channel  of 
Seneca  river  and  the  old  Bear  race  ^  *  *  to  facilitate  the  passage 
of  canal  boats,"  which  action  was  based  upon  the  ground  that  the 
declared  purpose  of  the  act  was  not  the  real  one,  but  that  it  was  in  fact 
simply  for  the  benefit  of  individuals,  and  so  was  void,  as  it  appro- 
priated public  money  for  a  local  and  private  purpose  and  did  not  receive- 
the  assent  of  two-thirds  of  either  house  of  the  legislature  (State  Const, 
art.  1,  §  9),  the  court,  against  the  defendants'  objection  and  exception, 
entered  into  an  inquiry  in  regard  to  the  purpose  of  the  appropriation, 
and  after  receiving  the  testimony  of  witnesses,  found  as  a  fact  that  the 
improvement  could  not  benefit  the  canal,  but  would  benefit  the  prop- 
erty of  individuals,  and  tliat  the  purpose  of  the  appropriation  was 
not  public,  but  private.  Held,  error;  that  the  purpose  expressed  in  the 
act  was  public,  and  even  if  the  expenditure  might  be  improvident 
and  tiie  work  useless  to  the  public,  of  its  propriety  and  utility  the  legis- 
lature was  the  judge;  that  it  could  not  be  said  that  the  state  authorities 
were  not  proceeding  in  good  faith,  the  more  particularly  as  the  legisla- 
ture in  1889  (Chaps.  461  and  493,  Laws  of  1889)  reappropriated  the 
money  to  the  same  improvement,  increasing  the  amount. 

It  appeared  that  prior  to  the  passage  of  the  act,  the  state  had  diverted  the 
waters  of  said  river  into  the  Cayuga  and  Seneca  canal,  and  so  deprived 
riparian  owners,  on  the  south  side  of  the  river,  of  its  use.  Held,  assum- 
ing that  the  court  had  power  to  make  the  inquiry  and  that  the  purpose 
of  the  act  was,  as  was  claimed  by  plaintiff,  to  restore  a  portion  of  the 
water  so  diverted  to  its  original  channel  and  the  use  of  said  owners,  the 
purpose  of  the  expenditure  was  public,  not  private  or  local,  within  the 
meaning  of  the  Constitution,  and  so,  that  the  act  was  valid. 

The  court  below  also  held  the  act  to  be  invalid,  because  the  effect  was  to 
take  the  plaintiff's  property  for  private  purposes.  This  determination 
was  based  solely  upon  the  fact  that  the  improvement  would  divert  from 
the  canal  and  restore  to  the  channel  of  the  river,  water,  the  use  of  which 
plaintiff  had  enjoyed  without  question  for  more  than  twenty  years,  be 
having  no  property  right  therein  save  as  acquired  by  such  user.  Htld, 
error;  that  the  use  by  the  plaintiff  of  the  water  beyond  what  it  was 
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entitled  to,  however  long  continued,  and  whether  adverse  or  bj  permis- 
sion, could  not  impair  the  rights  of  the  state;  and  that,  so  long  as  the 
legal  rights  of  the  plaintiff,  as  between  it  and  the  state,  were  respected, 
it  could  not  complain. 

Also  held,  that  if  plaintiff  could  establish  any  right  to  the  use  of  the  water 
that  would  be  diverted  by  the  improvement,  the  consequence  would  be 
an  injury  which  would  form  the  basis  for  a  claim  for  damages  or  com- 
pensation before  the  tribunal  authorized  by  the  state  to  hear  such  claims, 
but  would  furnish  no  ground  for  an  injunction;  that  the  execution  of  the 
work  did  not  involve  the  taking  of  any  of  plaintiff's  property  for  any 
purpose,  public  or  private. 

Property  required  by  the  state  for  canal  purposes  may  be  taken  in  a  sum- 
mary way  without  the  aid  of  judicial  proceedings;  the  title  or  the  right 
to  the  use  may  be  acquired  at  any  time,  and  need  not  be  obtained  in 
advance, 

Waterloo  Woolen  Mfg.  Go.  v.  Shanahan  (58  Hun,  50),  reversed. 

(Argued  June  22,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Charles  F.  Tabor ^  AUorn'i^y'Oeneral^ioT  appellant  James 
Shanalian.  Whether  chapter  325  of  the  Laws  of  1888, 
appropriated  money  for  local  or  private  purposes  only,  is  a 
question  for  the  courts  to  determine.  {In  re  D,  C.  Assn.,  66 
N.  Y.  569.)  Private  property  cannot  be  taken  by  eminent 
domain  for  private  purposes  either  with  or  without  compensa- 
tion. (S.  M.  Co.  V.  State,  104  K  Y.  562.)  Chapter  325  of 
the  Laws  of  1888  is  constitutional.  (Const,  art.  3,  §§  20,  21 ; 
art.  7,  §  8.)  The  propriety  or  the  necessity  of  taking  private 
property  for  public  use  is  not  a  judicial  question,  but  one  of 
political  sovereignty,  to  be  detennined  by  the  legislature,  either 
by  itself  or  by  'delegating  the  power  to  public  agents  in  such 
manner  and  form  as  it  may  prescribe.  {People  v.  Herrick, 
21  X.  Y.  595 ;  Beehman  v.  S.  cfe  ^S'.  R.  R.  Co.,  3  Paige,  73 ; 
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Varick  v.  Smith,  6  Id.  159;  Bloodgood  v.  M.,  etc.,  H.  R, 
Co.,  18  Wend.  9 ;  Haywood  v.  Mayor,  etc.,  3  Seld.  324 ;  In 
re  Tovmsmd,  39  N.  Y.  174;  R.  <&  S.  H.  JR.  Co.  v.  Davis,  43 
id.  142 ;  People  v.  Budd,  117  id.  25  ;  Amy  v.  Watertown, 
130  U.  S.  319.)  The  appropriation  made  by  chapter  625  of 
the  Laws  of  1888,  so  far  as  it  provides  for  the  improvement  of 
the  channel  of  Seneca  river,  and  dredging  and  excavating  Bear 
race,  "  so  as  to  admit  the  passage  of  canal  boats  therein  from 
said  canal,"  is  not,  within  the  meaning  of  the  Constitution, 
for  a  private  purpose.  {Head  v.  Amoakeag  Manvfactur- 
ing  Co,,  113  U.  S.  19 ;  Tn.  re  ViUage  of  Middletown,  82 
N.  Y.  196 ;  People  v.  McCwnn,  16  id.  58.)  Neither  is  it  a 
local  act,  within  the  meaning  of  the  Constitution.  {People 
ex  rel.  V.  Bd.   Supra.,   43   N.   Y.   10;    Healy  v.   Dudley, 

5  Lans.  115,  120;  Willuims  v.  People,  24  K  Y.  405; 
People  ex  rel.  v.  Squires,  107  id.  593,  601 ;  People  v. 
AU£n,  42  id.  378.)  If  the  act  of  1888  contemplated  the  tak- 
ing of  any  waters  by  the  state  or  of  the  land  under  the  water, 
which  belonged  to  the  plaintiff,  then  the  act  is  still  valid. 
Ample  provision  has  been  made  for  compensation  within  the 
meaning  of  section  7  of  article  1  of  the  Constitution.  {Rex- 
ford  V.  Knight,  11  N.  Y.  313 ;  S.  M.  Co.  v.  State,  104  id, 
562 ;  Benedict  y.  State,  120  id.  228 ;  Laws  of  1883,  chap.  205, 
§  13.)  So  far  as  Bear  race  is  concerned,  the  court  found  that 
the  defendants.  Sweet,  Mongin  &  Cook,  were  the  owners 
thereof.  Therefore,  they  could  and  did  waive  any  constitn* 
tional  objection  that  the  act  of  1888  made  no  provision  for 
compensation  as  to  them ;  and  the  plaintiff  here  cannot  raise 
that  question.  {Town  of  Pierpont  v.  Loveless,  72  N.  Y.  211 ; 
Sinclair  v.  Jackson,  8  Cow.  543,  579 ;  Baker  v.  Braman,  6 
Hill,  47;  In  re  Mayor,  etc.,  99  N.  Y.  509.)  As  against  this 
j^laintiff,  therefore,  it  cannot  be  said  that  either  Sweet,  Mongin 

6  (\)ok,  or  the  superintendent  of  public  works  had  done  any- 
thing or  proposed  to  do  anything  witli  the  waters  of  the  Seneca 
river  which  could  be  held  to  be  an  unreasonable  use  thereof, 
or  which  was  in  violation  of  any  right  of  the  plaintiff  in  any 
view  of  the  case.     {Gould  v.  B.  D.  Co.,  13  Grey,  443 ;  Glinr- 
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ton  V.  Myers,  46  N.  Y.  511 ;  BvXLard  v.  S.  V.  M.  Co.,  77  id. 
535;  Head  v.  A.  M.  Co.,  113  U.  S.  19;  T.  Co,  v.  ChieagOy 
99  id.  641 ;  Atwater  v.  Trusses,  etc.,  124  N.  Y.  609 ;  People 
V.  Tibbetts,  19  id.  523 ;  People  v.  Ca/nal  Appraisers,  33  id. 
486 ;  PeopU  v.  N.  Y.  cj&  S.  I.  F.  Co.,  68  id.  77.)  If  the 
plaintiff,  by  reason  of  the  premises  stated,  has  not  or  cannot 
suffer  any  actual  damages  by  reason  of  the  action  of  the  defend- 
ants, and  there  is  no  finding  of  the  court  in  this  regard  or  to 
that  effect,  then  of  course,  it  is  immaterial,  so  far  as  the  plain- 
tiff is  concerned,  whether  the  act  of  1888  is  unconstitutional  or 
not.  It  has  no  special  call  to  bring  this  suit.  {^Thompson  v. 
Comrs.,  etc.,  2  Abb.  Pr.  250 ;  People  v.  Canal  Board,  55  N. 
Y".  390 ;  Lord  v.  Thomas,  64  id.  107 ;  Morgans.  Binghamp- 
ton,  102  id.  500 ;  Atwater  v.  Trustees,  etc.,  124  id.  609.)  The 
conclusion  of  law  that  the  plaintiff  is  entitled  to  all  the  surplus 
^water  which  ran  through  the  canal  before  the  commencement 
of  the  enlargement  of  Bear  race,  not  necessarily  required  for 
the  purposes  of  navigation  on  the  canal,  is  contrary  to  the 
settled  law  of  this  state.  (Burbank  v.  Fay,  65  N.  Y.  58.) 
An  action  of  this  kind  is  virtually  an  indirect  action  against 
the  state,  which  cannot  be  maintained  except  by  some  statutory 
anthority,  submitting  the  state  to  the  jurisdiction  of  the  court. 
i^JLewis  v.  State,  96  N.  Y.  71 ;  People  v.  Dennison,  84  id.  271 ; 
(Ja^rr  v.  United  States^  98  U.  S.  433 ;  Cunningham  y.  M.  A 
JB.  R.  Co.,  109  id.  446.)  In  construing  the  act  of  1888,  the 
rule,  "  only  when  required  by  the  most  cogent  reasons,  nor 
indeed  unless  compelled  by  unanswerable  grounds  will  a  court 
declare  a  statute  to  be  unconstitutional,"  is  applicable.  {People 
V.  Budd,  117  K  Y.  13.) 

Charles  A,  Hawley  for  appellants  Sweet,  Mongin  &  Cook» 
The  judgment  ought  not  to  have  been  granted  against  the 
superintendent  of  public  works.  {Mississippi  v.  Jackson,  4 
"Wall.  475  ;  Gai?ies  v.  Thomas,  7  id.  347 ;  Litchfield  v.  Reg- 
ister, 9  id.  575 ;  Walker  v.  Smith,  21  How.  [U.  S.]  579 ;  Thomas 
yr.  Com.  of  Canal  Fund,  5  Abb.  Pr.  248 ;  Hartwell  v.  A  rm- 
strong,  19  Barb.  166 ;  Lord  v.  Thom^as^  64  N.  Y.  197.)    The 
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improvement  provided  for  by  the  act  of  1888  is  for  public 
use.  (Mills  on  Em.  Domain,  §§  10,  11 ;  Angell  on  TVate^ 
coorses  [Tth  ed.],  466 ;  16  Gray,  417 ;  Clark  v.  BhicJcmore^ 
47  K  Y.  150 ;  Beekman  v.  S.  S.  R.  T,  Co,,  3  Paige,  45 ;  Har^ 
ris  V.  Thomas,  9  Barb.  359 ;  Black  v.  M,  B.  R.  Co.y  18  Wend. 
9\  B.dsN.Y.  R.  R.  Co.  v.  Baawi/rd,  9  N.  Y.  595 ;  EtpaHe 
Tovmseiid,  39  id.  171 ;  In  re  Fowler^  53  id.  60.)  The  act  of 
1888  was  not  a  local  act.  {People  v.  N.  P.  R.  Co.,  86  N.  Y. 
7.)  The  exception  to  receiving  in  evidence  the  certified  copiee 
of  the  Assembly  Journal  and  of  the  Senate  Journal  was  well 
taken.     (Code  Civ.  Pro.  §  933.) 

Frederick  L,  Mannvng  for  respondent.  Certified  copies  of 
the  Assembly  Journal  and  Senate  Journal,  shoMring  that  the 
act  did  not  receive  a  vote  of  two-thirds  of  the  members  of 
either  house  of  the  legislature,  were  properly  received  in  evi- 
dence. (Code  Civ.  Pro.  §  933 ;  Laws  of  1888,  chap.  325.) 
The  plaintiflf  is  entitled  to  all  the  surplus  water  which  ran 
through  the  canal  before  the  commencement  of  the  enlarge- 
ment of  Bear  race,  not  necessarily  required  for  the  purposes  of 
navigation  on  the  canal.  {S.  M,  Co.  v.  People,  104  N.  Y.  562.) 
Chapter  325  of  the  Laws  of  1888,  which  appropriated  certain 
moneys  for  the  improvement  of  Bear  race,  is  a  local  act,  and 
not  having  received  a  two-thirds  vote  of  each  house  of  the 
legislature,  it  is  not  constitutionally  passed  and  is  void.  (Const 
art.  1,  §  9 ;  People  v.  AUen,  42  N.  Y.  378 ;  Prentice  v.  WeaUm, 
47  Ilun,  21 ;  People  ex  rel.  v.  C(mir%.,  54  N.  Y.  276.)  The 
effect  of  said  act  is  to  take  the  property  of  plaintiff  for  a 
private  purpose,  and  for  that  reason  also  said  act  is  unconsti- 
tutional and  void.  (Coming  v.  T.  N.  Faxstory,  39  Barb.  311; 
HoUman  v.  B.  S.  B.  Co.,  1  McC.  335 ;  Mager  v.  ChaAvmh, 
11  Ad.  &  El.  571 ;  Ricard  v.  WiUia/ma,  7  Wheat.  59 ;  Bmo- 
man  v.  Wather,  1  How.  Pr.  189 ;  White  v.  Chapin,  12  Allen, 
511,  520;  ITajnm/>ndY.  Zehner,  21  N.  Y  118;  Cochra/ne  v. 
Ftm  Surlay,  20  Wend.  365 ;  Powers  v.  Berger,  6  N.  Y.  358 ; 
Taylor  v.  Porter,  4  Hill,  140.)  The  court  had  jurisdiction  to 
restrain  the  superintendent  of  public  works  from  proceeding 
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under  said  act.  (High  on  Inj.  §  309 ;  In  re  J^.  F,  R.  R,  Co.^ 
108  N.  Y.  375 ,  R.i&S.  Co,  v.  Da/via,  43  id.  137 ;  Tyler  v. 
Becucker,  44  Vt.  648 ;  AUm  v.  Jay,  60  Me.  124 ;  Tayl/yr  v. 
Porter,  4  Hill,  147 ;  Hay  v.  CoKoea  Co,,  3  Barb.  47 ;  WUkin- 
san  V.  Leland,  2  Pet.  658 ;  Varlck  v.  Smith,  5  Paige,  159 ; 
Reekman  v.  Saratoga,  etc.,  3  id.  ^6\  In  re  N,  Y.  G.  R,  R. 
Co.,  66  N.  Y.  407 ;  M,  F.  Co.  v.  Mayor,  etc.,  4  Cald.  424 ; 
W.  R.  B.  Co.  V.  Dick,  6  How.  Pr.  547 ;  CUrk  v.  WhiU,  2 
Swan,  549  ;  Gilmer  v.  Lime  Point,  18  Cal.  229.) 

O'Brien,  J.  The  defendant  James  Shanahan,  as  superin- 
tendent of  public  works,  in  behalf  of  the  state,  entered  into  a 
contract  with  the  defendants  Fuller  and  Albaugh,  for  the  per- 
formance of  certain  work  in  dredging  and  otherwise  improv- 
ing the  channel  of  Seneca  river  and  old  Bear  race,  at  Waterloo. 
The  contractors  had  entered  upon  the  work  when  this  action 
was  commenced,  and  both  they  and  the  superintendent  of  pub- 
lic works,  were  enjoined  from  proceeding  therewith.  And  by 
the  final  judgment  in  the  action  this  injunction  against  them, 
and  all  persons  acting  under  them,  is  made  perpetual.  This 
appeal  involves  an  examination  of  the  reasons  and  grounds 
upon  which  the  operations  of  the  state,  acting  through  one  of 
its  officers,  and  in  pursuance  of  legislative  direction,  have  been 
arrested  at  the  suit  of  the  plaintiff.  The  judgment  in  this  case 
decides  that  the  improvement  is  not  authorized  by  law  and 
that  the  consummation  of  the  work  contemplated  will  injuri- 
ously affect  certain  property  rights  of  the  plaintiff.  It  is  neces- 
sary, at  the  outset,  to  get  as  clear  an  idea  as  possible  in  regard  to 
the  nature,  origin  and  extent  of  these  rights  in  order  to  get  a 
more  comprehensive  view  of  the  questions  involved  in  the 
controversy. 

The  plaintiff  is  a  domestic  manufacturing  corporation 
engaged  in  the  manufacture  of  woolen  goods  on  an  extensive 
«cale  at  Waterloo,  deriving  the  power  for  the  operation  of  its 
machinery  from  the  waters  of  Seneca  river.  It  was  incor- 
porated in  the  year  1836,  but  the.  water-right  and  privileges 
which  it  owns  and  which  it  is  claimed  are  to  be  affected  by  the 
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acts  of  the  defendants,  existed  long  prior  to  tliat  date.  In  the 
year  1802  the  state  conveyed,  by  letters-patent,  640  acres  of 
land  to  John  McKinstry  on  the  north  shore  of  the  Seneca 
river,  where  is  now  the  site  of  the  present  village  of  Waterloa 
In  December,  1807,  he  conveyed  the  land  to  one  Elisha 
Williams,  who  erected  one  or  more  mills  on  the  sitQ  now  occu- 
pied by  the  plaintiff's  factories,  adjoining  or  near  the  river. 
The  motive  power  for  these  mills  was  furnished  by  a  race  or 
canal  constructed  by  Williams  from  the  river,  on  the  north 
side  and  near  the  upper  end  of  what  is  now  Big  island,  which 
divides  tlie  flow  of  the  water  of  the  river,  the  main  current 
being  south  of  the  island  and  on  tlie  opposite  side  from  the 
race.  The  mills,  so  erected  by  Williams,  were  in  operation  in 
the  year  1813  when  the  legislature,  by  special  act,  incorporated 
the  Seneca  Lock  Navigation  Company.  (Laws  1813,  chap. 
144.)  This  company  under  the  power  conferred  upon  it  by 
law,  took  the  canal  or  race  constructed  by  Williams  as  a  part 
of  its  canal,  reserving  to  him,  however,  the  right  to  draw 
water  from  the  canal  for  the  use  of  the  mills  not  necessary  for 
navigation  purposes.  The  navigation  company,  in  the  prose- 
cution of  its  business,  used  the  river  as  a  highway  except 
around  the  rapid  places,  where  it  constructed  a  canal  and  locks 
for  the  passage  of  its  boats,  and  the  mill-race,  dug  by  Williams, 
was  utilized  for  this  purpose.  While  the  company  carried  on 
its  operations  the  situation  was  this :  It  had  the  right  to  the 
use  of  the  i*ace  which  was  made  forty  feet  wide  and  between 
three  and  four  feet  deep,  supplied  with  water  from  the  river 
for  the  passage  of  its  boats,  and  Williams  and  his  grantees 
were  entitled  to  all  the  surplus  water  from  the  canal  or  race 
for  the  use  of  their  mills.  The  respective  rights  of  the  cor- 
poration and  the  grantees  of  Williams  to  the  use  of  the  water 
flowing  through  the  race,  thus  converted  into  a  canal  for 
public  use  are  regulated  and  defined  by  the  statute,  under 
which  authority  was  given  to  acquire  the  race,  and  by  a  recent 
decision  of  this  court.  {Silsbf/  Mfg,  Co,  v.  State^  104  N.  Y.  562.) 
With  the  rights  of  the  parties  thus  vested  and  defined,  the 
legislature  in  the  year  1825  authorized  the  construction  of  the 
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Cayuga  and  Seneca  canal  by  tlie  state,  and  for  that  purpose 
authorized  the  purchase  of  all  the  rights  and  privileges  of  the 
navigation  company.  (Laws  1825,  chap.  271.)  The  state, 
under  this  statute  and  the  proceedings  thereunder,  acquired 
8och  rights  to  the  use  of  the  water  as  the  corporation  to  which 
it  succeeded  then  had  and  no  more,  and  Williams  and  his 
grrantees  still  retained  the  right  to  the  use  of  the  surplus  water 
then  flowing  through  the  canal  from  the  river  and  no  more. 
(jSUshy  Mfg.  Co.  v.  State,  supra.) 

Subsequently  the  state  found  it  necessary  to  enlarge  the 
capacity  of  the  canal  which  occupied  the  old  mill-race,  by 
nnaking  it  deeper  and  wider.  The  last  improvement  in  this 
respect  was  authorized  and  executed  under  chapter  479  of  the 
Liaws  of  1857.  This  enlargement  resulted  in  a  canal  seventy 
feet  wide  and  a  minimum  depth  of  seven  feet  with  a  maxi- 
mum depth  of  nine  feet,  in  place  of  the  original  race,  and 
consequently  a  greatly  increased  quantity  of  water  was  diverted 
from  the  channel  of  the  river  into  the  canal.  The  plaintiff 
having  succeeded,  through  mesne  conveyances,  to  all  the  rights 
of  Williams,  has  enjoyed  the  benefit  of  the  increased  body  of 
^water  thus  supplied  by  the  state  in  the  additional  power  which 
it  furnished  for  the  operation  of  machinery,  and  the  advan- 
tage thus  gained,  it  now  claims  as  a  property  right,  which  it 
seeks  to  retain  and  protect  in  tliis  action.  It  has  not  been 
found  by  the  court  below,  nor  is  it  alleged  in  the  complaint, 
that  any  right  which  the  plaintiff's  grantors  had  or  enjoyed 
during  the  occupation  of  the  race  as  a  canal  by  the  navigation 
company  is  threatened  or  will  be  injuriously  affected  by  any 
act  of  the  defendants.  But  it  is  alleged  and  found  that  since 
1857,  the  plaintiff  has  used  and  enjoyed  the  water-power  for 
its  factories,  as  enlarged  and  increased  by  the  improvement  of 
the  canal,  made  by  the  state  in  that  and  previous  years,  with 
the  acquiescence  of  the  authorities  of  the  state  having  charge 
of  the  care  and  management  of  the  canals,  and  that  such  use 
and  enjoyment  has  ripened  by  the  lapse  of  time  into  a  prop- 
erty right  which  is  threatened  and  will  be  seriously  impaired  if 
the  contract  made  by  the  defendants  witli  the  state,  is  carried  out. 
SicKELS— Vol.  LXXXIIL        45 
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Thus  far  our  attention  lias  been  directed  to  the  origin,  nature 
and  extent  of  the  property  rights  on  the  north  side  of  the 
river,  as  developed  since  the  grant  from  the  state  in  the  begin- 
ning  of  the  present  century.  In  order  to  appreciate  and 
understand  the  motive  which  probably  inspired  or  stimulated 
the  legislation  which  must  be  hereafter  considered,  and  which 
is  the  real  poin*.  of  contention  between  the  parties,  it  is  nec- 
essary to  notice  other  and  what,  perhaps,  might  be  called  rival 
interests  and  rights  which,  during  the  same  period,  were  devel- 
oped on  the  south  or  opposite  side  of  the  river,  and  which 
must  have  been  materially  affected  by  the  operations  of  the 
«tate  and  of  the  corporation,  the  rights  of  which  the  state 
acquired  on  the  other  shore  of  the  stream. 

About  the  year  1798,  one  Samuel  Bear  settled  on  lands  on 
the  south  shore,  now  the  site  of  South  Waterfoo,  or  that  part 
of  the  village  which  is  south  of  the  river.  The  Seneca  river 
flows  from  the  outlet  of  Seneca  lake,  at  the  village  of  Geneva, 
easterly  through  the  villages  of  Waterloo  and  Seneca  Falk^ 
and  finally  empties  into  the  Oswego  river.  It  divides  the 
village  of  Waterloo,  one  ward  being  south  of  the  river  and 
the  other  north.  In  the  year  1804,  the  state  conveyed  one 
hundred  acres  to  Bear,  lying  along  and  south  of  the  river, 
with  the  water-power  and  privileges  connected  therewith.  He 
also  dug  a  race  and  erected  a  mill  on  his  land.  The  use  by 
Bear  of  the  water  of  the  river  for  manufacturing  pnrpoees, 
on  the  south  side  through  this  race,  probably  antedated  a  simi- 
lar use  by  Williams  on  the  other  side,  though  this  fact  is 
not  foimd  and  in  our  view  is  not  very  material.  It  is  the 
channel  known  in  the  case  as  Bear  race,  and  entered  the  river 
near  the  easteriy  end  of  Big  island  and  a  considerable  distance 
easterly  or  below  the  point  where  Williams  tapped  the  river 
with  his  race  on  the  opposite  side.  The  defendants  Sweet, 
Mongin  &  Cook  are  the  owners  of  this  race,  water-power  and 
mill,  having  derived  title  thereto  through  mesne  conveyances 
from  Bear.  The  channel  of  the  river  was  originally  along  and 
near  the  south  shore,  so  that  when  Bear  built  his  mill,  the 
facilities  for  obtaining  a  proper  supply  of  water  were  appar- 
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entJj  as  good  on  his  side  of  the  river  as  on  the  other.  But, 
subsequently,  as  we  have  seen,  the  navigation  company  and 
later  the  state  itself  diverted  the  water  at  a  point  above  into 
the'  canal  on  the  north  shore,  and  the  plaintiff's  mills,  using  the 
surplus,  must  have  had  a  better  supply  than  the  mills  on  the 
other  side.  In  fact  the  plaintiS  has  succeeded  in  this  case  in 
the  courts  below,  on  the  ground  that  the  power  of  the  legis- 
lature to  appropriate  money  has  been  used  for  the  purpose  of 
securing  to  certain  mills  on  the  south  side  of  the  river  a  greater 
supply  of  water,  which  must  necessarily  diminish  the  surplus 
from  the  canal,  and  thus  take  property  from  the  plaintiff  for 
the  use  of  persons  on  the  opposite  side  of  the  river. 

This  view  of  the  situation  and  this  conflict  of  private 
interests  will  enable  us  to  consider  the  legislation  which  the 
plaintiff  has  thus  far  successfully  assailed. 

By  chapter  113  of  the  Laws  of  1887  the  superintendent  of 
public  works  was  authorized  to  expend  fifteen  thousand  dol- 
lars, or  so  much  thereof  as  might  be  necessary,  in  necessary 
improvements  on  locks  number  one  and  two  on  the  Cayuga 
and  Seneca  canal,  and  to  remove  obstructions  and  debris 
between  Seneca  lake  outlet  and  the  upper  dam  at  Waterloo. 
The  money  thus  appropriated,  for  some  reason  not  now  import- 
ant to  ascertain,  was  not  expended,  but  remained  in  the  state 
treasury,  and  at  the  next  session  of  the  legislature  chapter  325 
of  the  Laws  of  1888  disposed  of  it  and  authorized  its  expen- 
diture in  language  somewhat  different  from  that  used  in  the 
statute  passed  the  year  before,  as  follows : 

"An  act  to  provide  for  the  dredging  and  excavating  the 
channel  of  Seneca  river  and  the  old  Bear  race  in  the  vil- 
lage of  Waterloo  to  facilitate  the  passage  of  canal  boats. 

"Approved  by  the  Governor  May  18,  1888.    Passed,  three-fifths 
being  present. 

"  The  People  of  the  State  of  New  York,  represented  in 
Senate  and  Assembly,  do  enact  as  follows : 

*'  Section  1.  The  superintendent  of  public  works  is  hereby 
authorized  in  his  discretion  to  expend  the  fifteen  thousand 
dollars,  or  so  much  thereof  as  may  be  necessary,  which  was 
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appropriated  by  chapter  one  hundred  and  thirteen  of  the  Laws 
of  eighteen  hundred  and  eighty-seven  and  directed  therein  to 
be  applied  to  improvements  on  the  Cayuga  and  Seneca  canal, 
toward  dredging  and  excavating  the  channel  of  Seneca  river, 
from  its  intersection  with  said  canal  in  the  village  of  Waterloo 
and  the  old  Bear  race,  and  thence  toward  dredging  and  exca- 
vating said  race  to  Washington  street  in  said  village,  so  as  to 
admit  the  passage  of  canal  boats  therein  from  said  canal. 
"  §  2.  This  act  shall  take  effect  immediately." 

Pursuant  to  the  authority  thus  given,  the  defendant  Shana- 
han,  as  superintendent  of  public  works,  advertised,  as  required 
by  law,  for  proposals  to  perform  the  work  contemplated  by 
the  legislature  in  the  passage  of  the  act.  This  resulted  in  a 
contract  with  the  state  for  the  performance  of  the  work  by 
the  defendants  Fuller  and  Albaugh,  in  conformity  with  a  map 
and  plans  prepared  by  the  state  engineer.  After  entering  upon 
the  performance  of  the  contract  they  were  enjoined  by  order 
granted  in  this  action,  and  Sweet,  Mongin  &  Cook,  the  parties 
who  own  Bear  race,  were  also  made  parties  to  the  action  upon 
the  ground  that  they  were  to  be  the  real  beneficiaries  of  the 
improvement,  although  there  is  no  allegation  that  they  had 
done  or  threatened  any  act  in  furtherance  of  the  work. 

On  the  trial  of  the  action  at  Special  Term  the  court  found 
the  following  facts  in  addition  to  those  already  stated :  That 
the  Seneca  river  is  a  navigable  public  highway,  and  that  its 
channel  is  south  of  Big  island ;  that  Bear  race  was  private 
property,  and  that  neither  it  nor  the  channel  of  the  river  to 
its  intersection  with  the  canal  where  the  dredging  was  to  be 
done  and  the  improvement  made  were  any  part  of  the  canal 
system ;  that  the  race  was  about  twenty  feet  wide  and  three 
and  a  half  feet  deep,  and  that,  by  the  improvement,  it  was  to 
be  made  wider  and  deeper ;  that  the  plaintiff  is  entitled  to  all 
the  surplus  water  that  runs  through  the  canal ;  that  chapter 
325  of  the  Laws  of  18S8  did  not  receive  the  assent  of  two- 
thirds  of  the  members  of  either  house  of  the  legislature,  and 
is  void ;  that  it  appropriated  public  money  for  a  local  cr 
private  purpose,  and  that  its  effect  was  to  take  the  plaintiffs 
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property  for  private  use,  and  was,  therefore,  in  conflict  with 
the  Constitution,  and,  being  thus  invalid,  it  furnished  no 
authority  or  protection  to  the  superintendent  or  the  con- 
tractors in  deepening  the  channel  of  the  river  and  the  race, 
and  in  this  way  diverting  the  waters  of  the  river  from  the 
canal.  Judgment  was  directed  perpetually  restraining  tliem 
from  further  prosecution  of  the  work,  and  it  has  been  affirmed 
by  the  General  Term. 

The  case,  therefore,  involves,  among  other  questions,  the 
validity  of  an  act  of  the  legislature,  always  important.  The 
court  has  said  upon  a  recent  occasion  that  "  only  when  required 
by  the  most  cogent  reasons,  nor,  indeed,  unless  compelled  by 
unanswerable  grounds  will  an  act  of  the  legislature  be  declared 
void."     {Pecple  v.  Buddy  117  K  Y.  13.) 

Before  proceeding  to  examine  the  grounds  upon  which  a( 
statute  has  been  held  void,  in  this  case  it  may  be  well  to 
observe  that  there  can  be  no  dispute  as  to  the  power  of  the 
legislature  to  take  private  property  for  other  than  a  public  use 
without  the  consent  of  the  owner.  That,  of  course,  cannot  be 
done,  either  with  or  without  compensation.  Nor  can  it  be 
denied  that,  generally,  whether  the  use  to  which  private  prop- 
erty may  be  devoted  by  legislative  power  is  in  fact  public  or 
private,  is  a  judicial  question,  and  the  courts  are  not  concluded 
by  any  declaration  of  the  law-making  power  as  to  the  nature 
of  the  use.  {Matter  of  Niagara  Falls  <&  Whirlpool  H.  Co.y 
108  N.  Y.  375 ;  Matter  DeansmUe  Cemetery  Association,  66 
id.  569.) 

So,  ioo,  it  has  been  held  that  a  legislative  act,  ostensibly  for 
the  protection  of  the  public  health,  but  which  deprives  the 
citizen  of  liberty  or  property,  may  be  subjected  to  judicial 
scrutiny  for  the  purpose  of  ascertaining  whether  its  provisions 
really  relate  to  and  are  in  fact  convenient  and  appropriate  to 
promote  the  public  health.  The  determination  of  the  legisla- 
ture on  this  point  is  not  final  or  conclusive.  (Matter  of  Jacobs, 
98  N.  Y.  98.) 

It  may  also  be  regarded  as  settled  that  when  the  legislature 
appropriates  public  money  for  some  improvement,  the  courts 
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may  inquire  whetlier  the  improvement  is  for  a  purpose  which 
is  public,  or  one  merely  private  or  local,  and  whether  the  bill, 
if  the  purpose  was  private  or  local,  received  the  assent  of  two- 
thirds  of  the  members  of  each  house  of  the  legislature,  as 
required  by  the  Constitution.  {People  v.  Alien,  42  N.  T.  378 ; 
People  ex  rel.  v.  Commissioners  of  Ma/rJhoroughy  54  id.  276.) 
But  the  scrutiny  which  the  courts  have  exercised  in  regard  to 
legislation  of  this  character  has  been  conlined  to  matters 
appearing  on  the  face  of  the  bill  itself,  and  to  things  that  are 
the  subject  of  judicial  notice.  In  this  case  the  act  has  been 
held  void  as  an  appropriation  of  public  money  for  a  local  or 
private  purpose,  not  receiving  the  assent  of  two-thirds  of  the 
members  of  each  house.  The  private  or  local  character  of  the 
expenditure  does  not  appear  on  the  face  of  the  bill,  but  the  trial 
court,  against  the  defendant's  objection  and  exception,  insti* 
tuted  an  inquiry  in  regard  to  the  purpose  of  the  appropriation 
upon  the  testimony  of  witnesses,  and  having  found  as  matter 
of  fact  from  this  testimony  that  the  improvement  could  not 
benefit  the  canal,  but  would  benefit  the  property  of  individuals, 
the  conclusion  was  reached  in  this  way  that  the  purpose  of  the 
appropriation  was  not  public,  but  private  or  local.  Reading 
the  title  and  the  provisions  contained  in  the  body  of  the  act,  it 
provides  for  an  expenditure  of  fifteen  thousand  dollars  for  the 
purpose  of  dredging  and  excavating  the  channel  of  a  navigable 
river  and  a  private  race  intersecting  the  canal,  so  as  to  facilitate 
the  passage  of  canal  boats  therein,  from  the  canaL  The  pur- 
pose thus  expressed  is  not  private  or  local,  but  public,  inas- 
much as  the  general  improvement  of  the  public  highways  of 
the  state,  whether  canals  or  rivers  that  are  navigable,  is  for  the 
benefit  of  the  state  at  large,  though  some  locality  or  some 
individuals  may  be  benefited  more  than  others.  The  expendi- 
ture may  in  fact  be  improvident  and  the  work  may  prove  to 
be  useless  to  the  public,  but  the  legislature,  as  the  depository 
of  the  sovereign  powers  of  the  people,  must  necessarily  be  the 
judge  of  the  propriety  and  utility  of  making  it  If  it  were 
otherwise,  every  appropriation  of  money  by  the  legislature 
could  be  assailed  in  the  courts,  at  the  suit  of  private  individuals^ 
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an  the  ground  that  they  are  useless  and  intended  for  a  pui-poee 
other  than  is  plainly  expressed,  in  order  to  evade  some  pro- 
vision of  the  organic  law.  The  judicial  department  cannot 
institute  an  inquiry  concerning  the  motives  and  purposes  of 
the  legislature,  in  order  to  attribute  to  it  a  design  contrary  to 
that  clearly  expressed  or  fairly  implied  in  the  bill,  without  dis- 
turbing or  impairing  in  some  measure  the  powers  and  func- 
tions assigned  by  the  Constitution  to  each  department  of  the 
government.  The  courts  cannot  determine,  upon  the  testi- 
mony of  witnesses,  that  the  purpose  of  the  legislature  was  to 
appropriate  public  money  for  the  benefit  of  an  individual,  when 
it  has  expressed  its  purpose  in  the  bill  itself  to  be  the  enlarge- 
ment or  improvement  of  the  canal.  Tliey  must  assume  that 
the  legislature  acted  in  good  faith  and  meant  just  what  it  said, 
though  it  may  be  possible  to  show,  outside  of  the  language 
and  terms  of  the  bill,  that  in  fact  all,  or  the  larger  part,  of  the 
benefits  following  the  expenditure  may  or  will  be  reaped  by  a 
few  individuals.  The  question  always  is,  with  respect  to  such 
bills,  how  is  the  purpose  of  the  legislature  to  be  ascertained  t 
Must  that  be  determined  from  the  bill  itself  and  from  such 
considerations  as  the  court  can  judicially  notice,  or  is  it  com- 
petent to  take  proof  and  determine  it  as  a  matter  of  fact,  as 
was  done  in  this  case  ?  Beason  and  authority,  as  well  aa  the 
fitness  of  things,  demand  that  when  an  act  of  the  legislature 
appropriating  money  is  assailed  upon  the  ground  that  the  pur- 
pose of  such  appropriation  is  local  or  private  and  not  public, 
the  question  shall  be  determined  by  the  language  and  general 
scope  of  the  act.  This  principle  was  stated  with  great  force 
and  clearness  by  Judge  Denio  In  People  v.  Draper  (15  N.  Y. 
546) :  "  If  a  particular  act  of  legislation  does  not  conflict  with 
any  of  the  limitations  or  restraints  which  have  been  referred 
to,  it  is  not  in  the  power  of  the  courts  to  arrest  its  execution, 
however  unwise  its  provisions  may  be,  or  whatever  the  motives 
may  have  been  which  led  to  its  enactment.  There  is  room  f  o^ 
much  bad  legislation  and  misgovernment  within  the  pale  of 
the  Constitution,  but  whenever  this  happens,  the  remedy  which 
tlie  Constitution  provides,  by  the  opportunity  for  frequent 
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renewals  of  the  legislative  bodies,  is  far  more  efficacious  than 
any  which  can  be  afforded  by  the  judiciary.  The  courts  can- 
not impute  to  the  legislature  any  other  than  public  motives  for 
their  acts.  If  a  given  act  of  legislation  is  not  forbidden  by 
express  words,  or  by  necessary  implication,  the  judges  cannot 
listen  to  a  suggestion  that  the  professed  motives  for  passing  it 
are  not  the  real  ones.  If  the  act  can  be  upheld  upon  any 
views  of  necessity  or  public  expediency  which  the  legislature 
may  have  entertained,  the  law  cannot  be  challenged  in  the 
■courts."  The  power  of  the  courts  to  overthrow  legislative 
acts  by  independent  inquiries  as  to  facts,  outside  of  the  pro- 
visions of  the  statute  itself,  has  been  considered  and  denied  in 
more  recent  cases.  {People  ex  reh  v.  AThert%on^  55  K.  Y.  50, 
54 ;  Matter  of  N.  Y.  E,  R,  R.  Co.,  70  id.  827  ;  People  ex  rd. 
Kemmler  v.  Durston^  119  id.  569;  Aimj  v.  Watertowrij  130 
U.  S.  319.) 

But,  even  upon  the  theory  adopted  by  the  courts  below  and 
upon  the  facts  developed  at  the  trial  and  found  in  the  record, 
it  is  by  no  means  clear  that  the  act  is  invalid  under  section  9 
of  article  1  of  the  Constitution,  which  requires  a  two-thirds 
vote  for  the  appropriation  of  money  for  a  local  or  private  pur- 
pose.    The  state  had  diverted  the  waters  of  the  river  into  the 
canal  and  to  that  extent  deprived  the  riparian  owners  below  on 
the  south  side  of  its  use.     Assuming  that  the  purpose  of  the 
act  was,  as  claimed,  to  restore  a  portion  of  the  water  thus 
diverted  to  its  original  channel  and  to  the  use  of  the  owners 
who  had  been  deprived  of  it  by  the  act  and  authority  of  the 
state,  who  can  say  that  an   ex2)enditure  for  that  purpose  is 
private  or  local  within  the  meaning  of  the  Constitution?    If 
the  state,  in  carrying  out  a  policy  of  justice  through  its  legis- 
lature, appropriates  money  to  pay  a  debt  or  to  repair  an  injury 
inflicted  upon  an  individual  or  a  locality,  obligatory  upon  it  in 
honor  and  justice,  that  is  but  a  part  of  its  legitimate  functions 
and  duties  as  a  sovoreign  and  the  purpose  in  such  case  would 
seem  to  be  public.     {Morris  v.  PeopU^  3  Denio,  399.) 

So  that,  whether  the  statute  is  tested  by  reference  to  its 
language  alone  or  by  a  consideration  of  the  facts  estabUslied,  it 
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waB  legally  enacted.  Moreover  it  shonld  also  be  observed  that 
the  complaint  contains  no  allegation  that  the  statute  was  not 
constitutionally  enacted,  or  th(.t  it  did  not  receive  the  requisite 
vote  or  that  it  is  private  or  local,  and  the  evidence  upon  which 
these  facts  were  found  and  the  finding  itself  were  excepted  to. 
It  has  been  held  that  when  the  objection  to  the  validity  of  a 
law  arises  out  of  the  failure  of  the  l^islature  to  comply  with 
the  procedure  pointed  out  by  the  provisions  of  the  Constitu- 
tion, which  is  not  apparent  upon  the  face  of  the  act  itself,  the 
facts  must  be  distinctly  pleaded.  {People  ex  rel.  v.  Super- 
visors of  Chenango^  8  N.  Y.  317;  Thomas  v.  DakoUj  22 
Wend.  9  ;  Hunt  v.  Vcm  Alstyne,  25  id.  608.) 

But  as  this  point  was  not  specifically  raised  at  the  trial  and 
is  not  discussed  upon  the  briefs  of  counsel,  we  prefer  to  put 
our  decision  on  other  grounds.  The  courts  below  have  also 
held  that  the  act  is  invalid  because  its  effect  is  to  take  the 
plaintifPs  property  for  private  purposes.  This  proposition  is 
based  solely  upon  the  fact  that  the  improvement,  by  deepen- 
ing the  channel  of  the  river  and  enlarging  the  race,  will  divert 
water  from  the  canal  and  restore  it  to  the  channel  of  the  river, 
the  use  of  which  the  plaintiff  has  enjoyed  without  question 
for  more  than  twenty  years.  The  use  by  the  plaintiff  of  the 
surplus  water  beyond  what  it  was  entitled  to  during  the  occu- 
pation of  the  canal  by  the  navigation  company,  however  long 
continued,  and  whether  adverse  or  by  permission,  could  not 
impair  the  rights  of  the  state.    {Burhank  v.  Fay^  65  N.  Y.  57.) 

The  state  was  at  liberty  to  withdraw  the  surplus,  so  far  as  it 
came  from  the  enlargement  of  the  canals  of  1857  and  prior 
thereto,  so  long  as  the  plaintiff  could  use  the  quantity  of  water 
secured  to  its  grantors  by  the  law  under  which  the  navigation 
company  acquired  the  race.  It  is  not  claimed  that  this  right 
was  threatened  or  could  be  impaired  by  the  improvement.  The 
state  could  restore  water  which  it  diverted  from  the  natural 
channel  without  furnishing  the  plaintiff  with  any  legal  ground 
of  complaint,  even  though  it  was  for  the  purpose  of  deliver^ 
ing  it  to  the  defendants  or  any  other  riparian  owner  on  the 
south  side.  So  long  as  the  legal  rights  of  the  plaintiff,  as 
SicKELs— Vol.  LXXXIIL        46 
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between  it  and  the  state  are  respected,  it  cannot  complain  if 
the  state  is  doing  something  with  its  own  property  that  may 
possibly  benefit  others.  If  the  state  has  the  right  to  diminifih 
the  supply  of  water  in  the  canal  at  all,  and  that  right  is  not 
denied,  then  the  motives  that  may  underlie  the  act  are  not 
material.  The  reasons  that  move  the  public  authorities  do  not 
concern  the  plaintiff.  So  we  conclude  that  the  plaintiff  has 
no  property  right  in  the  use  of  the  surplus  water  in  the  canal, 
as  increased  by  the  enlargement  made  by  the  state  from  1840 
to  1857,  that  can  be  impaired  by  the  execution  of  the  work 
contemplated  by  the  statute.  But  if  the  plaintiff  could  estab- 
lish any  right  to  the  use  of  the  increased  supply  of  water  fur- 
nished by  the  state  in  the  process  of  enlarging  the  canal  from 
time  to  time,  the  most  that  the  plaintiff  could  then  claim  wonld 
be  that  the  improvement  would  result  in  a  consequential  injoiy 
which  might  form  the  basis  for  a  claim  for  damages  or  com- 
pensation before  the  tribunal  which  the  state  has  authorized  to 
hear  and  determine  such  claims.  It  would  furnish  no  gromid 
for  arresting  the  work  of  improving  or  enlarging  the  canal  in 
such  manner  as  the  legislature  might  determine  to  be  for  the 
public  good.  (Atwater  v.  Trustees^  etc.^  124  N.  Y.  602; 
SUahy  Mfg.  Co.  v.  State,  supra  ;  Rexford  v.  Knight,  11  N. 
Y,  313  ;  Laws  1883,  chap.  205,  §  13.) 

The  execution  of  the  work,  authorized  by  the  statute,  by  the 
the  superintendent  of  public  works,  or  the  contractor  acting 
under  his  authority,  does  not  involve  the  taking  of  any  of  the 
plaintiff's  property  for  any  purpose,  public  or  private. 

But  Bear  race,  from  its  intersection  with  the  river  to  Wash- 
ington street,  which  the  act  also  provides  for  dredging  and 
excavating,  is  the  pri jate  property  of  the  defendants  Sweet, 
Mongin  &  Cook.  If  that  has  been  or  is  to  be  taken,  within 
the  meaning  of  the  Constitution,  that  is  a  question  which  tiie 
owners  alone  can  raise.  It  does  not  in  any  legal  sense  concern 
the  plaintiff,  if  the  defendants  see  fit  to  renounce  a  constitu- 
tional provision,  intended  for  their  own  benefit.  (Town  qf 
Pierrepont  v.  Lovdess,  72  N.  Y.  211 ;  Baker x.  Brcmaif^^ 
Hill,  47;  Matter  of  Mayor,  etc.,  99  K  Y.  569,  684.) 
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The  expenditure  of  public  money  for  the  purpose,  in  part  at 
leasts  of  enlarging  a  private  mill-race,  furnishes  the  basis  for 
the  argument,  in  behalf  of  the  plaintiff,  to  show  that  the  appro- 
priation is  for  a  private  or  local  purpose.  But  we  have  no 
right  to  assume,  as  this  argument  does,  that  the  state  will  never 
acquire  the  title  to  the  race  or  the  right  to  its  use  for  the  pur- 
poses of  navigation.  The  title,  or  the  right  to  its  use,  can  be 
acquired  at  any  time  and  need  not  be  obtained  in  advance. 
Property  required  by  the  state  for  canal  purposes  always  has 
been  and  may  still  be  taken  in  a  summary  way,  without  the 
aid  of  any  judicial  proceeding.  The  constitutional  provision 
requiring  the  compensation  to  be  made  to  the  owner,  to  be 
ascertained  by  a  jury,  or  by  commissioners  appointed  by  the 
court  does  not  apply  to  such  a  case.  (Const,  art.  1,  §  7.)  The 
state  may  take  possession,  go  on  with  its  work  and  await  the 
claim  of  the  owner  for  compensation.  {MarJc^  v.  Sta;t€j  97  N» 
T.  572 ;  Heacock  v.  State,  105  id.  246 ;  Stewart  v.  State,  Id. 
254 ;  Benedict  v.  State,  120  id.  228.) 

In  this  view  we  have  no  right  to  say  that  when  the  authori- 
ties of  the  state  were  restrained,  they  were  not  proceeding,  in 
good  faith,  to  make  an  improvement  to  the  canal  system. 
Moreover  it  must  be  noted  here  that  by  chapters  461  and  49S- 
of  the  Laws  of  1889  the  legislature  reappropriated  the  money 
for  this  very  improvement,  increasing  the  amount,  and  provid- 
ing for  a  rdease  to  the  state  of  Bear  race  by  the  owners  for 
canal  purposes.  We  have  already  considered  the  argument  of 
plaintiff's  counsel,  which,  apparently,  was  successful  in  the 
courts  below,  that  the  real  purpose  of  the  appropriation  was  to 
furnish  additional  power  to  defendants'  mill  which  is  located 
at  the  easteriy  end  of  Bear  race ;  and  while  we  consider  that 
this  point  is  suflBciently  answered  by  the  remark  of  Allen,  J. 
in  People  v.  Albertson  {supra\  that  "  no  motive,  purpose  or 
intent  can  be  imputed  to  the  legislature,  in  the  enactment  of  a 
law  other  than  such  as  are  apparent  upon  the  face  and  to  be 
gathered  from  the  terms  of  the  law  itself,"  yet  there  is  an 
additional  fact  which  deserves  some  notice.  The  act  author- 
izes no  work  to  be  done  in  Boar  race  farther  east  than  Wasli- 
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ington  street  and  this  would  not  reach  the  defendants'  mill  sa 
it  is  located  on  the  other  or  easterly  side  of  that  street.  The 
additional  flow  of  water,  which  would  result  from  deepening 
and  widenmg  the  race,  cannot  be  utilized  by  tha  defendants 
until  the  work  is  carried  still  further  east  and  the  machinery 
in  the  mill  is  changed  in  order  to  permit  the  use  of  more  power. 
It  is  not  found  or  alleged  tliat  such  a  change  is  contemplated 
or  threatened.  In  this  view  it  is  difficult,  upon  any  theory  of 
the  case,  to  say  that  the  state  has  any  other  purpose  in  view 
than  that  expressed  on  the  face  of  the  act,  namely :  to  enlai^ 
the  channel  of  the  river  and  the  race,  in  order  to  permit  navi- 
gation, by  boats,  from  the  canal  to  a  public  street,  onthesonth 
side  of  the  river. 

The  judgment  of  the  General  and  Special  Terms  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


1^  ^         Mary  Birch  Eeid,  Kespondent,  v.  The  Board  of  SuPEatvisoia 
Ij^  ^\  OF  Albany  County,  Appellant. 

Under  the  provisions  of  the  act  providing  "  for  tlie  assessment  and  oolleo- 
tion  of  taxes  in  the  city  of  Albany  '*  (g  52,  chap.  86,  Laws  of  1850),  which, 
in  case  a  purchaser  at  a  tax  sale  shall  be  unable  to  recover  possession  of 
the  real  estate  because  of  error  or  irregularity  in  the  proceedings  for  the 
levying  or  coUection,  requires  the  board  of  supervisors  of  the  county  to 
reimburse  the  purchase-money,  and  upon  the  refusal  or  neglect  to  do  so, 
authorizes  the  recovery  of  the  money  in  an  action  against  tlie  board, 
when,  in  consequence  of  some  defect  in  the  proceeding,  a  sale  is  invalid, 
and  because  thereof  the  purchaser  is  unable  to  recover  possession,  he  is 
at  once  entitled  to  reimbursement  and  his  cause  of  action  is  haired,  if 
suit  is  not  brought  in  six  years  from  the  time  when  the  right  to  make  a 
demand  for  reimbursement  was  complete.    (Code  Civ.  Pro.  §  410.) 

In  an  action  under  said  provision  to  recover  back  the  purchase-money  paid 
on  various  tax  sales,  all  of  which  were  made  in  and  prior  to  1888,  and 
more  than  seven  years  before  the  commencement  of  the  action,  it  was  not 
alleged  in  the  complaint  or  shown  upon  the  trial  that  any  legal  proceed- 
ing had  been  instituted  by  the  purchaser  or  his  successor  in  interest  to 
recover  possession  of  the  land,  or  that  he  made  any  effort  to  obtain 
possession,  but  it  was  admitted  that  by  a  decision  of  this  court  {Bmta^ 
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V.  Wheeler,  105  N.  Y.  578),  rendered  four  years  after  the  sale  in  an 
action  between  other  parties,  sales  under  similar  proceedings  in  another 
locality  were  adjudged  illegal  and  void.  The  court  below  decided  that 
neither  the  purchaser  nor  plaintiff,  his  successor  in  interest,  was  entitled 
to  bring  an  action  for  reimbursement  until  such  decision,  and  so  that  the 
action  was  not  barred  by  the  statute.  Held,  error;  that  the  decision  had 
no  effect  upon  and  in  no  way  changed  the  rights,  duties  or  obligations 
of  the  parties  here,  but  was  simply  an  authority  as  to  the  law. 

It  seems  said  provision  requires  that  before  a  recovery  can  be  had  in  such 
an  action  plantiff  must  show  an  effort  on  the  part  of  the  purchaser  to 
obtain  possession  under  the  tax  sale,  and  that  he  was  unable  to  do  so 
because  of  its  invalidity;  it  is  not  sufficient  to  show  merely  that  the 
sale  was  illegal. 

It  seems,  however,  the  purchaser  is  not  bound  to  bring  an  action  or  to 
institute  a  proceeding,  such  as  is  authorized  by  the  act  (g  48);  if  he 
demand  possession  of  the  occupant  or  owner,  and  this  is  refused  on  the 
ground  of  invalidity  of  the  sale,  he  then  may  make  his  demand  for 
reimbursement;  in  which  case,  however,  he  assumes  the  burden  of 
establishing  the  invalidity  of  the  sale. 

It  seems,  also,  that  the  purchaser  must  act  within  a  reasonable  time 
after  he  obtains  his  certificate;  that  in  case  he  institutes  legal  pro- 
ceedings and  conducts  them  to  a  determination  with  reasonable  diligence, 
the  statute  will  begin  to  run  from  such  termination;  and  that  if  he  relies 
upon  a  demand  of  possession,  and  this  is  shown  to  have  been  made 
within  a  reasonable  time,  the  statute  will  begin  to  run  from  that  time. 

It  seems,  also,  that  the  question  as  to  what  is  a  reasonable  time,  is  one  of 
law. 

The  amendment  of  said  provision  made  by  the  act  of  1889  (Chap.  429, 
Laws  of  1889),  which  requires  the  reimbursement  to  be  made  ''within 
six  years  from  such  sale,"  is  prospective  in  its  character,  and  so  has  no 
effect  upon  prior  sales;  said  amendment  did  not  repeal  the  limitations 
of  the  Code  of  Civil  Procedure,  but  left  them  to  apply  to  the  past  and 
simply  made  a  new  rule  for  future  cases. 

It  seeins,  also,  that  the  legislature  might  have  made  the  amendment  retro- 
active in  its  character,  provided  a  reasonable  time  was  given  to  the  pur- 
chaser to  claim  and  enforce  reimbursement  after  the  amendment  took  effect 

Jfetd  V.  Suprs,,  etc.  (60  Hun,  215),  reversed. 

(Argued  June  23,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  21,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 
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William  Keid  became  the  purchaser  at  tax  sales  in  the  city 
of  Albany  of  certain  lands  sold  for  the  non-payment  of  taxes 
thereon,  under  the  act,  chapter  86  of  the  Laws  of  1850,  and 
he  received  the  certificates  of  such  sales  and  the  deeds  of  the 
lands  sold  as  provided  in  that  act.  The  sales  were  made  and 
the  moneys  paid  by  him  between  June,  1875,  and  June,  1883, 
both  inclusive.  The  plaintiff  has  succeeded  to  the  rights  of 
Beid  and  commenced  tliis  action  September  2, 1890,  to  recover 
with  interest  the  moneys  paid  by  Eeid  upon  such  sales.  The 
defense  was  the  Statute  of  Limitations,  which  was  overmled 
by  the  trial  judge,  who  gave  judgment  to  the  plaintifi  for  the 
amount  claimed. 

Other  facts  appear  in  the  opinion. 

Andrew  Hamilton  for  appellant.  There  is  no  liability  at 
common  law,  and  the  rule  of  caveat  emptor  is  strictly  applied 
to  a  purchaser  at  a  tax  sale.  (Laws  of  1850,  chap.  86,  §  52 ; 
De  Orauw  v.  Supervisors^  13  Hun^  381 ;  Cooley  on  Taxn.  329, 
375,  572  ;  Desty  on  Taxn.  850 ;  Lynde  v.  Mdrose^  10  Allen, 
47 ;  Packard  v.  Limsrick^  34  Me.  269 ;  Coffin  v.  City  ((f 
Brooklyn,  116  N.  Y.  166 ;  BrevooH  v.  City  of  Brooklyn,  39 
id.  120,  135  ;  Van  Honk  v.  Whitheck,  3  Paige,  409.)  Under 
the  amendment  thereto  the  board  of  supervisors  had  no 
authority  to  make  the  reimbursement.  It  would  have  been 
an  illegal  act  for  them  to  do,  and  no  action  will  lie  for  their 
refusal  to  do  it.  (Laws  of  1889,  ehap.  429.)  If  it  should  be 
held  that  the  cause  of  action  was  not  taken  away  by  virtue  of 
chapter  429,  Laws  of  1889,  then  the  defendants  contend  that 
the  cause  of  action  is  barred  by  the  Statute  of  Limitations. 
(Code  Civ.  Pro.  §§  380,  382,  410;  Laws  of  1850,  chap.  86, 
§§  48,  52.)  The  plaintiffs  claim  being  thus  barred  by  the 
statute,  it  was  not  only  the  right  of  the  supervisors,  but  their 
duty,  to  reject  it,  and  to  refuse  to  make  the  reimbursement 
They  have  only  authority  to  allow  legal  claims,  and  one  barred 
by  the  Statute  of  Limitations  is  not  a  legal  one.  {Rodgers  v. 
Rodgers,  3  Wend.  503 ;  In  re  Carr,  5  Kedf .  69,  74 ;  Super- 
visors  V.  EUis,  59  N.  Y.  620 ;  Hull  v.  SupervisorSy  19  Johns. 
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259 ;  6  Abb.  [N.  C]  398.)  The  trial  court  erroneously  found, 
as  matter  of  fact,  ^'  that,  as  a  result  of  a  decision  of  the  Court 
of  Appeals  of  this  state  in  a  similar  ease,  the  said  tax  sales 
were  declared  irregular  and  void  on  or  about  June  T,  1887." 
And  as  a  conclusion  of  law,  "  that  neither  said  Eeid  nor  the 
plaintiff  were  entitled  to  demand  the  reimbursement  of  the 
moneys  so  paid  out  *  *  *  for  such  certificates  until  the 
year  1887,  and  after  such  certificates  had  been  declared  irregu- 
lar and  void  by  the  court,  as  hereinbefore  found."  {Parsons 
V.  Rochester  J  43  Hun,  258 ;  Yarn,  Nest  v.  Mayor^  etc.y  24 
Wkly.  Dig.  50 ;  Dickinson  v.  Ma/j/or.y  etc.,  92  N.  Y.  584 ; 
White  V.  City  of  Brooklyn,  122  id.  55 ;  89  id.  128 ;  Sauer- 
vUle  V.  JlamUtoUy  4  Wheat.  230 ;  2  Greenl.  on  Ev.  431 ; 
Taylor  v.  JSpears,  6  Ark.  381;  Abbott's  Trial  Ev.  822.) 
Even  though  the  plaintiff  were  entitled  to  reimbursement  of 
the  purchase-money,  she  was  not  entitled  to  interest  allowed, 
as  we  requested  the  court  to  find,  and  to  whose  refusal  we 
duly  excepted.     (122  IST.  Y.  64.) 

D.  Cody  Herrich  for  respondent.  None  of  the  general 
Statutes  of  Limitations  bar  the  claim  or  cause  of  action.  (De 
Gravy  v.  Bd.  Sup7*s.y  13  Hun,  381 ;  People  v.  Ingersoll,  58 
X.  Y.  33 ;  Laws  of  1850,  chap.  86,  §  52.)  The  remedy  or 
right  of  action  given  by  the  act  of  1850  was  not  extinguished 
by  the  act  of  1889.  {Gihhs  v.  Ins.  Co.,  63  K  Y.  121 ;  GoiU 
loteL  V.  Mayor y  etc.,  87  id.  445 ;  In  re  Miller,  110  id.  223 ; 
Ely  V.  Holton,  15  id.  595  ;  Moore  v.  Mausert,  49  id.  332 ; 
Peoples.  Sujprs.,  67  id.  117.)  Plaintiff's  claim  is  not  barred 
by  the  Statute  of  Limitations  created  by  chapter  429  of  the 
Laws  of  1889.  {Sayre  v.  Wisner,  8  Wend.  661 ;  Richardson 
v.  Cook,  37  Yt.  599.)  To  give  the  construction  contended 
for  by  defendants  would  be  to  give  it  a  retrospective  operation, 
which  is  contrary  to  the  policy  of  the  law.  {People  v.  CPBAen, 
111  K  Y.  60  ;  Sanford  v.  Bennett,  24  id.  20 ;  People  v. 
Suprs.,  43  id.  130-135 ;  Beecher  v.  F.  R,  R.  Co.,  131  Mass. 
156  ;  Fitzpatrick  v.  Boylan,  57  N".  Y.  433.)  Nothing  in  the 
wording  of   the  act  of    1889  indicates  that  the  legislature 
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intended  it  should  have  a  retrospective  operation ;  neither  is 
there  any  necessary  implication  to  that  effect.  {Tlarvey  r. 
Tyler,  2  Wall.  347  ;  Seamans  v.  Corter,  15  Wis.  548  ;  Beechet 
V.  F,  12,  li.  Co,,  131  Mass.  156  ;  Benton  v.  Wickwirey  54  X. 
Y.  229.)  A  constrnction  that  would  appiy  the  statute  to  sales 
made  more  than  six  years  before  its  passage  would  work  injus- 
tice, affect  vested  riglits  and  impair  the  validity  of  contracts. 
{Dash  V.  Van  Kleeck,  7  Johns.  477  ;  Waikens  v.  Haigkty  18 
id.  138  ;  Sayre  v.  Wisney'^  8  Wend.  661 ;  Mongeon  v.  People^ 
55  N.  Y.  616  ;  Fitzpatrick  v.  Bm^Un.  57  id.  437 ;  N.  T.  rft 
O.  M.  R.  R,  Co.  V.  Van  Han^  Id.  477  ;  People  v.  Green,  55 
id.  295  ;  Price  v.  Hopkins,  13  Mich.  318.)  The  true  rule  of 
construction  is  to  apply  to  past  transactions,  but  only  from  the 
time  of  the  passage  of  the  act,  no  part  of  tlie  time  that  La» 
elapsed  prior  to  its  passage  counting  as  a  part  of  the  six  years. 
{Sohn  V.  Watteraon,  84  U.  S.  596  ;  Brewster  v.  Brewster,  Z^ 
Barb.  429 ;  McCahill  v.  Hamilton,  20  Hun,  388  ;  Terry  v. 
A7iderson,  95  IJ.  S.  628.)  Where  there  is  a  change  in  the 
Statute  of  Limitations  the  time  that  had  nin  before  the  par- 
age of  the  act  is  no  part  of  the  new  limitation.  (Sohn  v.  Wat- 
tersofi,  84  U.  S.  596  ;  Sayr^  v.  Wisner,  8  Wend.  664  ;  McBer 
V.  Iloskins,  15  Ala.  619  ;  50  Am.  Dec.  154 ;  Cox  v.  DavieSy 
17  Ala.  714 ;  52  Am.  Dec.  199 ;  Davies  v.  Davies,  7  How. 
Pr.  778.)  Neither  section  410  nor  415  of  the  Code  of  Civil 
Procedure  affect  the  question.  {Dickinson  v.  Mayor,  etc,,  93 
]Sr.  Y.  584 ;  Code  Civ.  Pro.  §§  365,  368,  415 ;  Fisher  v. 
Mayor,  etc.,  67  N.  Y.  73 ;  White  v.  City  of  Brooklyn,  122 
id.  53.) 

Earl,  J.  All  the  moneys  claimed  in  tliis  action  were  paid 
upon  the  tax  sales  more  than  seven  years  before  the  commence- 
ment of  the  action,  and  the  only  question  for  our  determina- 
tion is  whether  their  recovery  is  barred  by  the  Statute  of 
Limitations. 

Under  section  48  of  article  6  of  chapter  86  of  the  Laws  of 
1850,  the  purchaser  at  tax  sales  conducted  in  the  city  of 
Albany,  upon  the  payment  by  him  of  the  amount  of  his  bids, 
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was  entitled  to  receive  certificates  of  such  sales,  and  then  he 
was  immediately  entitled  to  possess,  hold  and  enjoy  the  lands 
purchased  for  the  full  term  mentioned  in  Iiis  certificates ;  and 
fle  was  anthorized  to  cause  the  occupants  thereof  to  be  removed 
tlierefrom,  and  the  possession  thereof  delivered  to  him  in  the 
same  manner  and  by  the  same  proceedings,  by  and  before  the 
same  officers,  as  in  the  case  of  a  tenant  holding  over  after  the 
expiration  of  his  term  without  permission  of  his  landlord. 
Then  it  was  provided  in  section  52  of  the  same  article,  except- 
ing the  words  in  italics,  as  follows :  "  Whenever  any  purchaser 
under  such  sales  shall  be  unable  to  recover  possession  of  the 
real  estate  sold  to  him,  l)y  reason  of  any  error  or  irregularity 
in  the  assessment  of  any  person  or  property,  or  in  the  levying 
of  any  tax,  or  in  any  proceedings  for  the  collection  of  a  tax, 
the  board  of  supervisore  of  the  said  county  shall  at  any  time 
mithin  »ix  yearsfrom  such  sale^  reimburse  the  purchase-money 
60  paid,  with  interest ;  and  upon  their  refusal  or  neglect  to  do 
80,  the  same  may  be  recovered  by  an  action  against  them,  and 
shall  be  paid  by  the  county  treasurer,  if  he  have  moneys  in  his 
hands  sufficient  for  the  purpose,  not  otherwise  specifically 
appropriated,  upon  a  production  of  a  certified  copy  of  the 
judgment ;  and  if  he  have  no  such  moneys  in  his  hands,  then 
tlie  same  shall  be  added  to  the  amount  of  the  taxes  to  be  levied 
on  the  city  of  Albany,  and  collected  in  the  same  manner  as 
other  contingent  expenses,  and  when  collected  shall  be  paid 
over  to  such  purchaser," 

The  section  was  amended  by  the  act  chapter  429  of  the 
Laws  of  1889,  passed  June  eleventh  of  that  year,  by  inserting 
therein  the  words  in  italics. 

It  was  not  alleged  in  the  complaint  and  was  not  shown  upon 
the  trial  that  any  legal  proceedings  of  any  kind  had  been  insti- 
tuted by  the  purchaser  or  the  plaintiff  to  recover  possession  of 
the  real  estate.  It  does  not  even  appear  by  allegations  or  proof 
that  the  purchaser  or  tlie  plaintiff  ever  demanded  or  made  any 
efforts  of  any  kind  to  obtain  such  possession.  The  plaintiff's 
case  rests  upon  the  allegation  contained  in  tlie  complaint,  and 
not  denied  in  the  answer,  that  the  purchaser  and  the  plaintiff 
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were  unable  to  recover  the  possession  of  the  real  estate  pur- 
chased by  reason  of  errors  and  in*egularities  in  the  assessment 
and  in  the  levying  of  the  taxes,  and  in  the  proceeding  for  the 
collection  thereof.  The  findings  of  the  trial  judge  upon  that 
branch  of  the  plaintiffs  case  was  based  on  that  admitted  allega- 
tion, and  he  found  that  the  purchaser  was  entitled  to  demand 
possession  of  the  real  estate  sold  to  him  immediately  upon  the 
issuing  to  him  of  the  certificates  of  the  sales,  and  "  that  by 
reason  of  errors  and  irregularities  in  the  proceedings  prior  to 
the  said  sales^  the  purchaser  was  unable  to  recover  possession 
of  the  parcels  sold  at  the  times  of  such  sales  and  immediately 
thereafter." 

The  trial  judge  made  a  finding  of  fact  based  upon  an  alle- 
gation in  the  complaint,  not  denied  in  the  answer,  "  that  as  a 
result  of  a  decision  of  the  Court  of  Appeals  of  this  state  in  a 
similar  case,  the  said  tax  sales  were  declared  irregular  and  void 
on  or  about  January  7,  1887,"  and  upon  that  finding  of  fact, 
he  based  a  conclusion  of  law  "  that  neither  the  said  William 
Reid  nor  the  plaintiff  were  entitled  to  demand  of  the  defend- 
ants the  reimbursement  of  the  moneys  so  paid  out  on  said  tax 
sales  and  for  such  certificates  and  deeds  above  referred  to, 
until  the  year  1887,  and  after  such  sales,  certificates  and  deeds 
had  been  declared  irregular  and  void  by  the  court  as  herein- 
before found  ; "  and  he  held  that  the  Statute  of  Limitations 
did  not  begin  to  run  until  that  date.  The  decision  of  the 
Court  of  Appeals  referred  to  was  made  in  the  case  of  Hansen 
v.  ]]7ieeler  (105  N.  Y.  573),  a  case  which  arose  in  the  city  of 
Brooklyn  and  related  exclusively  to  taxes  imposed  there. 

That  decision  had  nothing  whatever  to  do  with  these  parties 
or  these  sales.  It  did  not  conclude  or  bind  these  parties,  and 
simply  furnished  evidence  of  the  law.  It  was  not  even  abso- 
lutely binding  as  a  precedent  in  any  other  case.  The  Court 
of  Appeals  could  disregard  it  as  authority  in  any  subee- 
quent  case  if  it  believed  it  to  be  unsound.  {Saint  Nichci4a 
Bank  v.  State  National  Banhy  in  this  court  June  2,  1891.)* 
These  tax  sales  were  not  valid  until  that  decision  and  then 
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thereby  rendered  invalid.  They  were  from  the  first  invalid 
and  the  rights  of  the  parties  interested  were  in  no  way  affected 
by  that  decision.  The  rights  and  the  duty  of  the  purchaser 
and  the  obligations  of  the  defendant  were  precisely  the  same 
before  that  decision  as  after.  Upon  this  point  the  following 
authorities  have  some  bearing :  Allen  v.  Milie  .(17  Wend, 
202) ;  Parsons  v.  City  of  Rochester  (43  Hun,  258) ;  Van  Nest 
V.  Mayor ^  etc.  (24  "Week.  Dig.  60) ;  White  v.  City  of  Brook* 
lyn  (122  N.  Y.  53). 

That  decision  can,  therefore,  have  no  bearing  upon  this  case, 
except  to  show  that  these  tax  sales  were  invalid  from  the 
beginning. 

The  plaintiff's  case  stands  then  solely  upon  the  ground  that 
the  tax  sales  being  invalid,  he  obtained  no  title  to  the  lands 
and  could  not  have  recovered  the  possession  thereof  in  any 
legal  proceedings  instituted  by  him  if  they  had  been  resisted. 
Fpon  this  view  of  the  case  the  purchaser  was  at  once  entitled 
to  demand  reimbursement  from  the  defendant,  and  his  cause 
of  action  was  barred  in  six  years  from  that  time,  under  section 
410  of  the  Code,  which  provides  that  "  when  a  right  exists, 
but  a  demand  is  necessary  to  entitle  a  person  to  maintain  an 
action,  the  time  within  which  the  action  must  be  commenced 
must  be  computed  from  the  time  when  the  right  to  make  the 
demand  is  complete." 

These  views  are  sufllcient  for  the  reversal  of  this  judgment. 
But  upon  a  new  trial  other  facts  may  appear,  and  hence  it  is 
quite  proper  that  we  should  determine  the  construction  and 
the  force  and  effect  of  section  52,  as  found  in  the  act  of 
1850. 

Under  that  section,  before  the  plaintiff  c^n  recover  in  this 
action,  she  must  show  that  the  purchaser  made  some  efforts  to 
obtain  the  possession  of  the  lands.  This  is  clearly  implied  in 
tlie  language  used.  The  purchaser  must  have  been  "  unable 
to  recover  such  property,"  and  the  inability  could  not  be 
predicated  of  a  case  where  no  steps  whatever  had  been  taken 
to  recover  posi^bssion.  It  is  not  sufficient  to  show  merely  that 
the  sales  were  illegal.     The  occupant  might  still  not  choose  to 
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resist  the  right  of  the  purchaser,  and  the  obligation  of  the 
defendant  to  reimburse  the  purchaser  only  arises  in  case  of 
the  inability  to  recover  possession  for  reasons  particularly 
mentioned  in  the  section.      Good  faith  requires  at  least  so 

m 

much  of  the  purchaser. 

What  efforts  must  the  purchaser  have  used  to  recover  the 
possession  before  he  can  claim  reimbursement  under  the 
section?  He  may  institute  an  action  or  the  special  proceeding 
mentioned  in  section  48  above  referred  to,  and  if  he  conducts 
the  action  or  the  special  proceeding  in  good  faith  to  a  termi* 
nation  unsuccessfully  on  account  of  the  invalidity  of  the  sales, 
the  result  will  show  his  inability  to  recover  and  his  right  to 
reimbursement.  But  he  is  not  bound  to  institute  an  action  or 
the  special  proceeding.  He  may  go  to  the  land  and  demand 
the  possession  from  the  occupant  or  owner,  and  if  his  right  is 
denied  and  the  possession  is  refused  to  him  on  the  ground  of 
the  invalidity  of  the  sales,  then  he  may  make  his  demand  for 
reimbursement.  But  in  such  case  he  must  assume  the  burden 
of  establishing  the  invalidity  of  the  sales,  and  his  inability  on 
that  account  to  obtain  the  possession.  It  is  not  provided  in 
the  statute  that  his  iiKibility  to  recover  the  possession  sliall 
be  established  by  legal  proceedings,  and  it  would  be  unreason- 
able to  suppose  that  the  legislature  meant  that  he  should 
institute  fruitless  legal  proceedings  against  an  owner  or  occu- 
pant insisting  upon  the  invalidity  of  the  sales,  and  thus  subject 
himself  to  useless  expense  before  he  could  reclaim  the  money 
for  which  he  had  received  no  value. 

Within  what  time  should  the  purchaser  take  the  steps  or 
make  his  effort  to  recover  the  possession?  The  statute  of 
1850  says  nothing  upon  the  subject.  It  could  not  have  been 
tlie  legislative  intention  that  the  purchaser  could  delay 
unreasonably  and  thus  make  the  county  practically  an  enforced 
borrower  of  his  money  at  the  lawful  rate  of  interest  during 
his  will.  The  law  provides  in  substance  that  he  is  to  do  somfr 
tiling  before  he  can  claim  reimbursement,  and  it  is  impUed  in 
such  a  case  that  he  must  act  within  a  reasonable  time.  There 
can  be  no  other  rule.    If  he  institutes  legal  proceedings  he 
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must  institute  them  within  a  reasonable  time  after  he  obtains 
his  certificates  and  conduct  tliem  to  a  termination  with  reason- 
able diligence,  and  then  the  Statute  of  Limitations  will  begin 
to  run  from  their  termination,  as  his  failure  to  recover  is  then 
established.  If  he  relies  upon  a  demand  of  possession,  and 
does  not  institute  legal  proceedings,  then  the  demand  must 
have  been  made  within  a  reasonable  time,  and  the  Statute  of 
Limitations  will  begin  to  run  from  that  time.  What  is  a 
reasonable  time  in  such  a  case  is  a  question  of  law  to  be  deter- 
mined upon  the  circumstances  of  each  case.  Any  other  con- 
struction of  the  statute  will  enable  the  purchaser  to  defeat  or 
nullify  the  Statute  of  Limitations  by  voluntarily  postponing 
through  his  own  negligence  the  time  when  he  could  make  the 
demand  for  reimbursement  The  Statute  of  Limitations  begins 
to  nm  from  the  time  his  right  to  demand  reimbursement  is 
complete,  and  as  it  depends  upon  his  own  act  to  perfect  his 
right  to  make  the  demand  he  cannot  unreasonably  delay 
that  act. 

We  have  thus  far  considered  section  52  as  it  was  before  the 
amendment  of  1889.  The  amendment  can  have  no  effect  in 
this  case.  If  the  plaintiff's  claim  was  barred  by  the  limitation 
prescribed  in  the  Code  when  the  amendment  was  enacted,  then 
it  certainly  does  not  reach  this  case.  The  original  section  is 
applicable  to  all  prior  sales,  and  the  amendment  is  prospective 
in  its  operation.  The  original  section  may  be  treated  as  if  it 
was  permitted  to  stand,  and  the  amendment  had  been  placed 
in  a  separate  act  applicable  to  future  sales.  {J^ly  v.  Ilolton^ 
15  N".  Y.  595  ;  Moore  v.  Mausert^  49  id.  332 ;  Gihbs  v.  Queen 
Insurance  Co.^  63  id.  114, 121 ;  People  y.. Supervisors^  etc,^  67 
id.  110,  117;  GoUlotel\.  Mayor^etc.^Sl  id.  445;  Matter  of 
Miller,  110  id.  216,  223.)  The  amendment  did  not  repeal  the 
Code  limitations,  but  left  them  to  apply  to  past  cases  and 
simply  made  a  new  rule  to  apply  to  future  cases. 

The  legislature  could,  however,  have  made  the  amendment 
applicable  to  past  sales,  provided  a  reasonable  time  was  given 
for  the  purchaser  to  claim  and  enforce  reimbursement  after 
the  amendment  took  effect.     (Cooley's  Const.  Lim.  [4th  ed.] 
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456;  Bigelow  v.  Bemia^  2  Allen,  496;  Terry  y,  Ariderson^ 
95  U.  S.  628.) 

Our  conclusion,  therefore,  is  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Peckham,  J.,  not  sitting. 

Judgment  reversed. 


Peteb  Gablock,  as  Executor,  etc.,  Appellant,  v.  "Ftxa 

Vandevort  et  al.,  Eespondents. 

A  surrogate,  in  a  proceeding  before  him  having  for  its  object  the  settlement 
of  an  executor's  accounts  and  the  obtaining  of  a  decree  directing  the 
distribution  of  the  fund  in  his  hands,  when  all  the  parties  in  interest 
are  present,  has  authority  to  construe  the  provisions  of  the  will  and 
determine  their  meaning  and  validity,  whenever  necessary  in  order  to 
make  his  decree  as  to  distribution. 

Such  jurisdiction  is  incidental  to  the  office  and  flows  from  the  authority 
conferred  upon  the  surrogate  by  the  statute  (Code  Civ.  Pro.  §  2472),  and 
is  equal  to  and  concurrent  with  the  jurisdiction  of  the  Supreme  Court. 

The  will  of  G.  gave  to  his  "grandchildren  living  in  Michigan,"  at  hia 
decease,  all  his  property  in  that  state.  A  clause  in  a  codicil  stated 
that  the  testator  was  "  in  no  wise  pecuniarily  indebted  to  any  of  his  chil- 
dren," and  declared  null  and  void  any  testamentary  gift  to  any  one  of 
them  who  should  present  a  claim  against  the  estate  save  for  the  bequest 
or  devise  given  in  the  will.     In  an  action  by  one  of  the  executors  for 

,  the  construction  of  the  will,  the  complaint  questioned  the  right  of  one 
of  the  grandchildren  to  be  a  legatee  as  to  that  portion  of  the  estate  in 

I  Michigan,  and  also  the  right  of  a  child  of  the  testator  who  had  presented 
and  had  been  allowed  and  paid  a  claim  against  the  estate  to  a  gift  in  the 
will  to  him.     It  appeared  that  at  the  time  the  action  was  brought,  there 

'  was  pending  in  the  Surrogate's  Court  a  proceeding  instituted  by  plain- 
tiff's co-executor  for  a  judicial  settlement  of  his  accounts,  in  which  vere 
brought  all  the  parties  to  the  action,  and  that  by  objections  filed  therein 
the  question  as  to  the  effect  of  the  clause  in  the  codicil  was  raised.  The 
trial  court  dismissed  the  complaint.  Held,  no  error;  that  the  question 
as  to  the  residence  of  the  grandchild  was  one  of  fact  proper  to  be  dis- 
posed of  by  the  surrogate  and  constituted  no  ground  for  invoking  the 
jurisdiction  of  the  court;  that  the  question  as  to  the  construction  of  tha 
codicil  was  within  the  jurisdiction  of  the  Surrogate's  Court,  and  that 
tribimal  having  first  obtained  jurisdiction,  was  entitled  to  retain  and 
continue  to  exercise  it. 
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Also  held,  it  having  been  found  that  the  action  was  not  brought  in  good 
faith,  that  plaintiff  was  properly  charged  individually  with  the  costs. 

(Argued  June  23,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  entered  upon  an  order 
made  October  23, 1890,  which  aflBrmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,  are 
stated  in  the  opinion. 

^-  IT,  Bumham  for  appellant.  The  Supreme  Court  had 
jurisdiction  of  this  action.  (  Wager  v.  Wager^  89  N.  Y.  101.) 
The  Surrogate's  Court  did  not  have  jurisdiction  to  pass  upon 
the  validity  of  the  contract,  or  the  effect  of  the  acts  of  Gilbert 
in  presenting  his  claim  against  the  estate  and  prosecuting  it  to 
judgment.  (  Van  Sideren  v.  Laxorence^  14  N.  Y.  S.  R.  412  ; 
Wright  V.  Fleining^  76  N.  Y.  517 ;  Stillwell  v.  Carpenter, 
59  id-  425 ;  Pettigreio  v.  Foshay,  12  Hun,  486 ;  In  re  OiUs^ 
Estate,  11  Abb.  [N.  C]  57;  In  re  Brcnon,  3  Civ.  Pro.  Eep. 
39 ;  In  re  Wagner,  22  N.  Y.  S.  R  208 ;  In  re  GImicester, 
32  id.  901.)  It  was  discretionary  with  the  court  to  entertain 
this  action,  even  if  the  Surrogate's  Court  had  jurisdiction. 
{Powell  V.  Denning,  22  Hun,  235.)  Costs  should  not  have 
beed  imposed  upon  the  plaintiff  personally.  {In  re  Groat,  15 
Hun,  361;  Hone  v.  PePeyster,  106  K.  Y.  645;  In  re 
Deleplaine,  18  N.  Y.  S.  R.  985.)  Mismanagement  of  the 
estate  furnishes  no  ground  for  liability  for  costs.  (Code.  Civ. 
Pro.  §  3246 ;  Jack  v.  Bohie,  15  X.  Y.  S.  R.  607.)  The  estate 
of  Thomas  Vaudevort  was  released  from  the  legacies  due  to 
Gilbert  and  his  family  by  the  presentation  of  his  claim  against 
the  estate,  and  its  prosecution  to  judgment.  {In  're  Uollister, 
14  ]Sr.  Y.  S.  R.  335;  Brownmm  v.  Gifford,  8  How.  Pr.  387; 
Ilayden  v.  Staughton,  5  Pick.  528 ;  Brighain  v.  Shattiicl', 
10  id.  306 ;  Sackett  v.  Mallory,  1  Mete.  355  ;  4  Kent's  Comm. 
[9th  ed.]  126 ;  Ilogeboom  v.  Hall,  24  Wend.  146  ;  21  Pick.  3S0.) 
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T.  H,  Bennett  for  respondents.  The  complaint  did  not  state 
a  cause  of  action.  {Bowers  v.  Smithy  10  Paige,  193 ;  Wagef 
V.  Wager  J  89  N.  Y.  161 ;  Powdi  v.  Demming^  22  Hun,  235.) 
The  finding  of  fact  "  that  this  action  was  not  brought  by 
the  plaintiff  in  good  faith,  but  upon  a  mere  pretext  that 
there  was  a  necessity  for  obtaining  a  judicial  construction  of 
the  will  of  Thomas  Vandevort,  deceased,  etc.,"  was  clearly 
right,  and  should  be  aflSrmed.  {Knox  v.  Jones^  47  K  T. 
389,  395 ;  Ahell  v.  Douglass,  4  Den.  305 ;  2  Kent's  Comm. 
[7th  ed.]  429,  527;  Story  on  Conf.  of  Laws,  §§465, 474;  Code 
Civ.  Pro.  §  2546.)  The  Surrogate's  Court,  in  which  the  former 
proceeding  was  pending,  had  unquestionable  jurisdiction  to 
hear,  try  and  determine  the  question  as  to  the  right  of  the 
defendant,  Gilbert  M.  Vandevort,  and  his  descendants  to  take 
under  the  will  after  the  presentation  by  him  of  a  claim  against 
the  estate  of  Thomas  Vandevort,  or  indeed  any  other  question 
involving  the  construction  of  the  testator's  will  and  necessary 
to  be  determined  as  an  incident  to  the  settlement  of  the  execu- 
tor's accounts.  (2  E.  S.  95,  §  71 ;  Code  Civ.  Pro.  §§  2472, 
2743 ;  Steinell  v.  Oechler,  5  Redf.  312 ;  GiU  v.  Brower,  37 
N.  Y.  469 ;  Cushman  v.  Ilorton,  59  id.  149 ;  Teed  v.  MorUm^ 
60  id.  502 ;  McNulty  v.  Hurd,  72  id.  518,  521 ;  DuBois  v. 
Brown,  1  Dem.  317;  Adee  v.  CamfbeH,  79  N.  Y.  52;  14 
Hun,  551 ;  Tappen  v.  M,  E,  Church,  3  Dem.  187 ;  Riggs  v. 
Craig,  89  N.  Y.  479,  492 ;  In  re  VerplancJc,  91  id.  439,  449, 
450 ;  Stevenson  v.  Short,  92  id.  433  ;  Purdy  v.  Ilayt,  Id.  446, 
450 ;  In  re  Ilaxton,  102  id.  157 ;  Wright  v.  Fleming,  76  id. 
517 ;  StUlwell  v.  Carpenter,  59  id.  425 ;  Peitegrew  v.  Forshay, 
12  Hun,  486 ;  In  re  Giles'  Estate,  11  Abb.  [N.  C]  57 ;  /n  r« 
Brown,  3  Civ.  Pro.  Kep.  39.)  It  is  equally  well  settled  that 
where  tlie  interference  of  two  tribunals,  having  equal  or  con- 
current jurisdiction  is  invoked,  the  jurisdiction  must  continue 
to  be  exercised  by  the  court  whose  process  is  first  issued. 
(Schueh  V.  Reiman,  86  N.  Y.  270,  273 ;  Trams  v.  Myers,  67 
id.  542 ;  Rogers  v.  King,  8  Paige,  210 ;  Groshan  v.  Lyon,  16 
Barb.  461 ;  Lewis  v.  Moloney,  12  Hun,  207,  208 ;  Porter  v. 
Kingslury,  13  id.  33,  37,  38 ;  Ratzer  v.  Raizer,  2  Abb.  [N. 
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C]  461,  466 ;  VanderbUt  v.  Vcmdevbilt,  54  How.  Pr.  250, 
252 ;  Whitmey  v.  Monro^  4  Edw.  Ch.  5 ;  Seyrruyur  v.  Seymour^ 
4  Johns.  Ch.  409.) 

Gray,  J.  The  plaintiff  sets  forth,  in  his  complaint,  two 
grounds  for  bringing  this  action  to  obtain  a  construction  of  the 
will  of  Thomaa  Vandevort,  deceased.  The  one  sought  to 
raise  a  question  as  to  the  residence  of  a  grandchild,  as  bearing 
upon  her  capacity  to  be  a  legatee  of  certain  property,  and  the 
other  related  to  a  clause  of  the  codicil  nullifying  bequests  and 
devises,  in  the  event  of  any  of  the  testator's  children  present- 
ing to  his  executor  claims  against  the  estate,  other  than  for  the 
bequest  or  devise  given  in  the  will ;  practically  speaking,  cut- 
ting off  the  child  in  such  an  event.  At  the  time  this  action 
was  brought,  there  was  pending  in  the  Surrogate's  Court,  and 
undetermined,  a  proceeding  instituted  by  this  plaintiff's  co- 
executor  for  a  judicial  settlement  of  his  accounts ;  into  which 
were  brought  all  persons  in  interest  and  who  are  now  made  the 
parties  to  this  action.  Objections  were  there  filed  by  this 
plaintiff  and  other  parties  to  the  executor's  accounts,  which 
raised,  inter  alia^  the  precise  question  which  this  complaint 
raises  concerning  the  effect  of  the  clause  in  the  codicil  above 
mentioned. 

The  first  question  in  the  complaint  arises  out  of  that  portion 
of  testator's  will  in  which  he  gave  to  his  "  grandchildren  living 
in  Michigan  at  his  decease,  all  his  real  and  personal  estate 
*  *  *  in  Michigan."  The  complaint  questions  the  right 
of  one  of  the  grandchildren  to  be  a  legatee  as  to  such  portion 
of  the  estate,  but  the  point  was  not  argued  in  the  appellant's 
brief  and  seems  to  have  been  abandoned.  It  could  not  well 
be  pressed  as  constituting  any  ground  for  invoking  the  equity 
jurisdiction  of  the  Supreme  Court.  Whether  the  particular 
grandchild  was  a  resident  of  Michigan,  or  not,  was  a  question 
of  fact  and  one  which  the  surrogate  could  perfectly  well  dis- 
pose of.  The  issue  mainly  contested  in  the  Surrogate's  Court, 
and  which  is  relied  upon  now,  was  as  to  the  right  of  the  defend- 
ant Gilbert  Vandevort,  a  child  who  prosecuted  a  claim  against 
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the  estate,  or  of  his  descendants,  to  receive  any  share  under 
the  will.  The  claim  had  been  disputed,  but,  being  allowed, 
had  been  paid  by  the  executor.  This  fact  was  insisted  upon 
before  the  surrogate  as  avoiding  the  child's  interest  under  the 
will,  by  force  of  the  provision  in  the  clause  of  the  codicil 
referred  to.  The  learned  judge  at  Special  Term  decided  that 
the  action  was  not  brought  in  good  faith  and  that  the  questions 
involved  were  within  the  jurisdiction  of  the  surrogate  to 
determine,  and  he,  therefore,  dismissed  the  complaint,  charging 
the  plaintiff  personally  with  the  costs.  This  disposition  of  the 
case  I  think  we  must  all  agree  to  have  been  a  correct  and  just  one. 

There  is  no  question  but  that  the  Supreme  Court  could 
entertain  jurisdiction  of  an  action  brought  by  an  executor  to 
determine  the  force  and  validity  of  such  a  provision  in  a  will: 
but  it  is  not  an  exclusive  jurisdiction.  The  surrogate  had  the 
power,  as  well,  to  construe  the  will  in  that  respect.  Though  a 
judicial  officer  with  limited  and  prescribed  jurisdiction  and 
powers,  yet  it  is  not  open  to  question  that  in  a  proceeding 
before  him,  having  for  its  object  the  settlement  of  an  execu- 
tor's accounts  and  to  obtain  a  decree  directing  the  distribution 
of  the  fund  in  his  hands,  and  with  all  the  parties  in  interest 
present,  the  surrogate  may  construe  the  provisions  of  the  will 
and  determine  the  meaning  and  validity  of  any  of  them,  when- 
ever such  a  determination  is  necessary  in  order  to  make  his 
decree  as  to  distribution.  Such  a  jurisdiction  is,  of  course, 
not  general ;  but  it  is  one  which  is  incidental  to  his  office,  and 
which  flows  clearly  from  the  authority  conferred  upon  him  by 
the  statute.     (See  §  2472  of  the  Code  of  Civil  Procedure.) 

Subdivisions  3, 4  and  5  of  the  section  of  the  Code  cited  would 
have  but  little  meaning  and  force,  if  such  a  judicial  exercise 
of  the  surrogate's  authority  were  not  impliedly  granted.  It 
is  quite  unnecessary  to  discuss  this  question  at  any  length,  for 
that  has  been  already  done  in  cases  where  it  has  arisen  under 
the  provisions  of  the  Code  of  Civil  Procedure  and  under  the 
provisions  of  the  Kevised  Statutes.  It  is  sufficient  to  refer  to 
the  cases  of  Matter  of  Verplanck  (91  N.  Y.  439,  449)  and  of 
liigga  v.  Cnigg  (89  id.  479). 
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The  question  there  for  the  surrogate  to  determine  wsa 
whether  the  presentment  by,  and  the  ultimate  allowance  to,  a 
child  of  a  claim  against  tlie  estate  precluded  him  from  taking 
his  share  of  his  father's  estate,  under  a  clause  of  his  will  which 
recited  that  he  was  '^  in  no  wise  pecuniarily  indebted  to  any  of 
his  children,"  cmd  proceeded  to  declare  null  and  void  a  testa- 
mentary gift  to  the  one  presenting  the  claim.  This  situation 
required  of  him  a  decision  as  to  whether  the  clause  applied  to 
such  a  case,  and  whether  it  was  valid  and  enforceable.  The 
present  is  unlike  those  cases  where  the  issue  raised  was  not  as 
to  the  validity  or  meaning  of  the  testamentary  provisions,  but 
involved  the  validity  of  some  deed  or  agreement  to  affect  the 
legatee's  interest.  ^Nothing  of  the  kind  appears  here;  for 
whether  Gilbert  Vandevort  could  take,  or  not,  depended  upon 
the  surrogate's  decision  as  to  what  effect,  if  any.  should  l>e  given 
to  the  particular  clause  of  the  codicil.  The  surrogate's  juris- 
diction was  equal  to  and  concurrent  with  the  Supreme  Court, 
and  following  the  well-established  rule  in  such  a  case,  the  Sur- 
rogate's Court,  as  the  tribunal  which  first  obtained  jurisdicti<m 
of  the  subject-matter  and  of  the  persons,  retained  and  should 
continue  to  exercise  that  jurisdiction.  {Sehicehle  v.  HeimaUy 
86  N.  Y.  270.) 

I  do  not  think  it  was  error,  or  any  abuse  of  discretion,  for  the 
court  below  to  charge  the  costs  upon  the  plaintiff  personally. 
Of  the  two  questions  propounded  in  the  complaint  for  deter- 
mination, the  one  concerning  the  residence  of  the  legatee  was 
frivolous,  inasmuch  as  the  legacy  had  already  been  paid  over, 
and  the  question  was  one  merely  of  fact.  TJie  other  issue  ten- 
dered, as  to  the  effect  of  the  clause  of  the  codicil,  was  at  the 
time  pending  before  and  undetermined  by  the  surrogate.  To 
his  juris^aetion  in  the  matter,  no  objection  had  been  made  by 
this  plaintiff.  His  action  was  begun  upon  the  surrogate's 
referee  holding  that  the  8urn>gate  had  no  jurisdiction  to  hear 
the  issue,  but  before  the  surrogate  had  passed  on  the  referee's 
report.  There  does  not  seem  to  have  been  any  necessity,  nor 
any  good  ground,  for  invoking  the  jurisdiction  of  the  Supreme 
Court,  and  thereby  delaying  the  proceedings  before  the  surro- 
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•gate  and  burdening  the  estate  with  further  expenses  of  litiga- 
tion, and  I  think,  under  the  circumstances,  that  the  discretion 
■of  the  court  below  was  very  properly  exercised,  and  that  it 
should  not  be  interfered  with  by  us. 

The  judgment  below  should  be  affirmed,  with  costs  to  be 
paid  by  the  appellant  personally. 

All  concur. 

Judgment  affirmed. 


Geoege  C.  Unglish,  Appellant,  v.  Geokge  "W.  Maevin, 

Kespondent. 

The  parties  entered  into  a  verbal  contract  by  which  plaintiff  agreed  to 
occupy  a  portion  of  defendant's  farm  for  a  period  of  five  years,  each  to 
do  certain  work  and  furnish  certain  things  specified,  the  receipts  of 
sales  of  the  products  of  the  land  to  be  equally  divided.  Plaintiff  took 
possession  of  the  premises  and  occupied  for  over  two  years,  when  he 
was  dispossessed.  In  an  action  to  recover  damages  for  breach  of  the 
agreement,  held,  that  it  was  void,  as  it  was  not  to  be  performed  within 
a  year;  that  the  occupancy  under  it  did  not  create  a  tenancy  from  year 
to  year,  and  the  relation  of  landlord  and  tenant  in  any  form  was  not 
created  either  by  the  agreement  or  in  consequence  of  any  occupancy 
under  it;  and  so,  that  plaintiff  was  not  entitled  to  recover. 

Plaintiff's  counsel  claimed  that  as  the  Statute  of  Frauds  was  not  pleaded 
and  no  point  wuth  respect  to  said  agreement  made  upon  the  trial,  the 
defendant  could  not  raise  that  question  on  appeal.  Held,  untenable; 
that  an  exception  to  the  finding  of  the  referee  that  plaintiff  was  entitled 
to  recover  damages  upon  an  agreement  held  by  him  to  be  void,  waa 
sufllcient  to  raise  the  question. 

Plaintiff  was  dispossessed  under  a  warrant  issued  \o  enforce  a  judgment 
of  a  justice  of  the  peace  in  summary  proceedings  instituted  by 
defendant;  the  judgment  was  reversed  on  appeal.  The  case  here  did 
not  contain  the  record  of  the  proceedings  in  either  court,  and  did  not 
show  what  questions  were  litigated  before  and  decided  by  the  justice, 
or  upon  what  ground  the  County  Court  reversed  the  judgment,  nor  was 
there  any  finding  of  the  referee  upon  that  subject;  he,  however,  found 
that  the  order  of  reversal  was  conclusive  on  the  parties  as  to  the  validity 
of  the  contract.  IIM,  error;  that  while  an  adjudication  in  said  pro- 
ceedings to  the  effect  that  the  contract  was  valid  would  conclude  the 
parties,  although  manifestly  erroneous,  it  was  incumbent  upon  plaintiff 
to  show  that  it  was  so  decided. 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  1,  1889, 
which  reversed  a  judgment  in  favor  of  defendant  entered  upon 
the  report  of  a  referee  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material,, 
are  stated  in  the  opinion. 

John  H.  Chddsey  for  appellant.  The  referee's  findings  are 
conclusive  upon  this  appeal.  (Code  Civ.  Pro.  §§  993,  1023 ; 
Burnap  v.  Nat.  BanJc^  96  N.  Y.  125 ;  Tlwmpson  v.  Bank^ 
82  id.  1 ;  Groff  v.  RosSy  4Y  Hun,  152.)  The  only  question 
then  left  for  the  referee  was  the  question  of  damages,  and  this 
was  the  theory  upon  which  the  case  was  tried  and  submitted 
to  the  referee.  {Ro%8  v.  Colhy^  3  Hun,  546 ;  Peake  v.  Bell^ 
7  id.  454 ;  Sheely  v.  Cannon^  17  Wkly.  Dig.  159  ;  Burrett  v. 
r.  A.  R,  R.  Co.,  45  K  Y.  631 ;  St.  John  v.  Skinner,  44 
How.  Pr.  198.)  The  Greneral  Tenn  erred  in  reversing  the 
judgment  on  the  ground  that  the  agreement  was  void  by  the 
Statute  of  Frauds.  {Schoonmaker  v.  Bonnie,  119  N.  Y.  566  ; 
Quinlin  v.  Raymond,  14  Daly,  87 ;  Duffy  v.  O^Donovam.,  46 
N.  Y.  226 ;  Marston  v.  Sweet,  ^%  id.  206  ;  Harris  v.  Knicker- 
locker,  5  Wend.  638 ;  T.  O.  C.  Co.  v.  Smith,  110  N.  Y.  93 ; 
Bommer  v.  A.  S.  Co.,  81  id.  70 ;  Jackwn  v.  Van  Slyke,  52 
id.  645  ;  Delaney  v.  Brett,  51  id.  78 ;  Wolf  v.  S.  Im.  Co.,  39 
id.  49  ;  Thayer  v.  Marsh,  75  id.  340 ;  Adams  v.  I.  N.  Bank, 
116  id.  614 ;  Murray  v.  Usher,  117  id.  542 ;  Wells  v.  World's 
Dispensary,  120  id.  632;  Sterret  v.  N.  Bank,  112  id.  661.) 
The  judgment  should  not  be  reversed  oif  account  of  the 
referee's  conclusion  that  the  occupancy  created  a  tenancy  from 
year  to  year.  {Middletown  v.  R.  0.  R.  R.  Co.,  43  How.  Pr. 
481 ;  ChHeteneen  v.  Colhy,  43  Hun,  362 ;  Wissee.  v.  O^Brien, 
3  J.  &  S.  149 ;  Marvin  v.  U.  L.  Co.,  85  K  Y.  284.)  The 
judgment  of  the  Coimty  Court  of  Onondaga  county  upon  an 
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appeal  from  the  final  order  in  summary  proceedings  is  an 
adjudication  that  the  plaintiffs  term  had  not  ended.  {Tmka 
V.  O'Brien,  68  K  Y.  449 ;  Smith  v.  Smith,  79  id.  634 ;  KeUey 
V.  Ward,  38  id.  83 ;  White  v.  Cortaworth,  6  id.  137 ;  Jarvis  y. 
Drigga,  69  id.  143;  Brown  v.  Mayor,  etc,,  66  id.  385; 
Demored  v.  BAg,  32  id.  281 ;  Code  Civ.  Pro.  §§  2231,  2236, 
2244,  2247,  2263 ;  Ilayden  v.  F.  S.  M.  Co.,  64  N.  Y.  221 ; 
Eten  V.  Layster,  60  id.  252 ;  Woods  v.  Reman,  10  N.  Y.  Supp. 
654.)  The  defendant  is  estopped  from  taking  any  advantage 
from  the  Statute  of  Frauds,  or  of  the  judgment  recovered  by 
him.  {Royee  v.  Watroua,  73  N.  Y.  597 ;  Wendell  v.  Hiri,  39 
Hun,  382 ;  Pope  v.  O'llara,  48  K  Y.  452,  453 ;  Sherman  v. 
SgoU,  27  Hun,  331 ;  Jlobla  v.  Weatherwax,  38  How.  Pr.  385 ; 
Code  Civ.  Pro.  §§  2232,  2236.) .  Part  performance  of  contract 
took  the  same  out  of  the  Statute  of  Frauds.  [PhiUips  v. 
Thompson,  1  Johns.  Ch.  131 ;  Byrne  v.  Romaine,  2  Edw.  Ch. 
445  ;  Cronkhits  v.  Cronkhite,  94  N.  Y.  323 ;  Tyler  v.  Church, 
54  id.  634 ;  Wendell  v.  Ilirt,  39  Hun,  382 ;  Collier  v.  CarU, 
17  Barb.  471 ;  Tomlinson  v.  Miller,  1  Speed,  197 ;  3  Keyea, 
517 ;  AVbott  v.  Draper,  4  Den.  51.)  The  agreement  was  one 
which  could  not  be  terminated  without  notice  of  some  kind 
being  given  to  the  plaintiff.  {Schoonmaker  v.  Bonnie,  119 
N".  Y.  566 ;  Lounsberry  v.  Vand^rm^rk,  31  id.  514 ;  Schuyler 
V.  Leggett,  2  Cow.  660 ;  Reeder  v.  Sayer,  70  N.  Y.  180 ; 
Loughron  v.  Smith,  75  id.  205;  Coudert  v.  Cohn,  118  id. 
309  ;  Talamo  v.  SpitzmiUer,  120  id.  37 ;  Harris  v.  JFrink,  49 
id.  24  ;  McAdam  on  L.  &  T.  35,  §  24;  Rosenpaugh  v.  Ver- 
derhurgh,  16  Hun,  61 ;  Mohoning  v.  Farley,  17  Wkly.  Dig. 
275  ;  Wood  on  L.  &  T.  45,  §  17.)  The  referee's  finding  as  to 
notice  to  quit  is  correct.  {Osgood  v.  Toole,  61  N.  Y.  475; 
Adorns  V.  G,  Ins,  Co,,  70  id.  166 ;  Reeder  v.  Sayre,  Id.  190; 
Stone  v.  C  Church,  17  Wkly.  Dig.  179 ;  Bommer  \.  A,  S. 
Co.,  81  N.  Y.  470 ;  Boen  v.  Scheenkelser,  110  id.  60.)  The 
defendant's  claim  upon  the  trial,  that  all  of  the  plaintiffs  inter- 
ests in  the  property  had  been  sold  and  the  same  bid  in  by  the 
defendant  and  one  John  F.  Unglish,  and  that,  therefore,  the 
plaintiff  could  have  no  cause  of  action  against  him  is  not  tenable^ 
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(Code Civ.  Pro.  §§ 2232, 2236, 3026 ;  Oreen  v.  Armstrong,  1  Den. 
554  ;  1  Add.  on  Cont.  §  206 ;  Bank  of  Lansin^burg  v.  Crary, 
1  Barb.  542 ;  1  Waite's  Law  &  Fr.  639 ;  2  id.  729  ;  Bishop  v. 
Bishop,  11  X.  Y.  124;  Frank  v.  Harrington,  35  Barb.  416; 
Wehster  v.  Zidby,  52  Barb.  482 ;  KiUmore  v.  Howlett,  48  N. 
Y.  569 ;  Herman  on  Executors,  §§  185, 160 ;  HoVbs  v.  Wefh^ 
waxj  38  How.  Pr.  385.)  The  reception  of  expert  evidence 
was  proper.  {Fontain  v.  Potter,  38  JST.  Y.  186 ;  Steritt  v. 
Bank,  122  id.  462;  Greenl.  on  Ev.  [13  ed.]  440;  &mith  v. 
Gugety,  4  Barb.  614 ;  Ferguson  v.  Hvhldl,  97  N.  Y.  507 ; 
Doe  V.  Roe,  32  Hun,  628 ;  Amadon  v.  IngersoU,  34  id.  132 ; 
Ward  V.  Kilpatrick,  85  N.  Y.  413 ;  Baird  v.  Daly,  68  id.  551 ; 
Price  V.  Harthom,  44  id.  94.)  The  court  is  not  bound  to 
reverse  a  judgment  on  account  of  the  reception  of  immaterial 
evidence.  {Adam  v.  Book,  116  N.  Y.  15  ;  Tenny  v.  Burger, 
93  id.  524.)  The  damages  allowed  by  the  referee  were  proper. 
{Taylor  v.  Bradley,  39  N.  Y.  129 ;  Van  Wyck  v.  Alle7i,  69  M. 
68 ;  White  v.  Miller,  71  id.  132  ;  Masterton  v.  Mayor,  etc., 
7  HiD,  61 ;  Ragely  v.  Smith,  10  N.  Y.  489 ;  Dcmalds  v.  aS^^^, 
89  id.  36 ;  Drake  v.  M.  li.  B.  Co.,  106  id.  164 ;  Sa/oery  v. 
IngersoU,  46  Hun,  176 ;  Schile  v.  Brookhorse,  80  N.  Y.  614.) 

J/.  Jf.  Waters  for  respondent.  The  complaint  avers  and 
the  evidence  conclusively  shows  that  the  void  agreement  was 
merely  an  agreement  to  work  the  land  on  shares,  and  under 
such  an  agreement  the  relation  of  landlord  and  tenant  is  not 
created.  {Putnam  v.  Wise,  1  Hill,  234 ;  Taylor  v.  Bradley, 
39  N.  Y.  129 ;  Armstrong  v.  Bicknell,  2  Lans.  216 ;  Reynolds 
V.  Reynolds,  48  Hun,  142 ;  2  Add.  on  Cont.  31,  37.)  It  is 
error  to  hold  as  matter  of  law  that  a  tenancy  from  year  to 
year  (if  one  existed)  "  could  only  be  terminated  by  limitation 
or  by  the  notice  prescribed  by  law."  {Parke  v.  Ca^Ue,  19 
How.  Pr.  29 ;  Schuyler  v.  Smith,  51  N.  Y.  309 ;  Gihbons  v. 
Dayton,  4  Hun,  451 ;  Thomas  v.  Nelson,  69  N.  Y.  118.) 
Under  a  void  lease  the  tenant  cannot  be  compelled  to  pay 
beyond  the  time  he  actually  occupies.  {^Fhomas  v.  Nelson, 
69  N.  Y.  118.)     The  plaintiff's  interest  in  the  bushes,  vines 
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and  berries  was  no  part  of  the  realty  unless  plaintiflE  was  the 
owner  of  the  land.  {Jenks  v.  Smithy  1  Com.  90 ;  1  Den.  580 ; 
Reynolds  v.  Reynolds^  48  Hun,  142.)  The  opinion  of  the 
witnesses  as  to  the  average  yield  of  vines  and  bushes  in 
Monroe  county  was  incompetent.  (  Van  Wagener  v.  iT.  Y. 
a  (7a,  36  Hun,  552.) 

O'Bbien,  J.  The  plaintiff  sought  in  this  action  to  recover 
damages  for  breach  of  a  verbal  agreement  made  with  the 
defendant,  by  which  he  agreed  to  occupy  seven  or  eight  acres 
of  defendant's  farm  for  jBlve  years  from  the  spring  of  1884, 
on  the  following  terms  and  conditions :  The  defendant  was  to 
furnish  for  plaintiff's  use  and  occupancy  the  house  and  garden 
on  the  premises,  the  lower  part  of  the  barn,  pasture  for  a  horee 
and  cow,  such  straw  for  feed  and  bedding  as  might  be  needed 
and  tlie  use  of  a  horse  in  the  busy  season.  Also  to  prepare 
so  much  of  the  ground  aa  they  might  conclude  to  be  desirable 
for  the  reception  of  plants  and  bushes,  furnish  one-half  the 
sets  of  plants  and  bushes,  pay  one-half  the  cost  of  picking 
the  small  fruits  and  berries,  and  build  a  dry-house.  The  plain^ 
tiff  was  to  furnish  half  the  sets  of  plepts  and  bushes,  plant  the 
small  fruits,  various  kinds  of  berries  and  currants,  upon  some 
seven  or  eight  acres  of  tlie  farm  to  be  used  for  this  purpc^e,  to 
hoe  and  care  for  the  berries  then  on  the  place,  cultivate  and  care 
for  the  plants  and  bushes  to  be  set  out,  to  pick  the  berries  and 
currants  when  ripe,  market  and  sell  them,  to  dry  and  sell  those 
remaining,  and  to  divide  the  money  received  on  such  sales,  less 
the  cost  of  picking,*  equally  beween  himself  and  defendant 
Under  this  agreement,  the  plaintiff  took  possession  of  the 
premises  March  6, 1884,  and  occupied  them  till  April  22, 1886, 
when  he  was  dispossessed  and  ejected  under  a  warrant  issued 
by  a  justice  of  the  peace,  in  summary  proceedings,  under  the 
statute,  instituted  by  the  defendant.  The  plaintiff,  after  going 
into  possession,  performed  various  acts  under  the  agreement 
and  accounted  for  the  fruit  and  other  products  sold  to  the 
defendant.  On  the  trial  of  the  action  before  a  referee,  tlie 
plaintiff  recovered  S2,153  damages,  on  the  ground  that  he  had 
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been  deprived  by  the  defendant  of  the  use  of  the  land  for  the 
balance  of  the  five  years,  and  of  the  fruits  of  the  agreement. 
The  General  Term  has  reversed  this  judgment,  and  as  the 
plaintiff  claims,  improperly.  The  referee  found  that  the  parol 
agreement  under  which  the  plaintiff  went  into  possession,  was 
void,  but  that  occupancy  under  it  created  a  tenancy  from  year 
to  year,  which  could  only  be  terminated  by  limitation  or  notice ; 
that  plaintiff's  term  did  not  end  till  March  6,  1888,  and  that 
he  was  entitled  to  recover  as  damages  the  value  of  the  remain- 
der of  the  term.  The  agreement  was  not  in  writing  and  was 
not  to  be  performed  within  one  year,  and  hence  it  was  void  by 
the  Statute  of  Frauds.  But,  notwithstanding  this,  the  referee 
allowed  the  plaintiff  to  recover  precisely  the  same  a^  if  the 
agreement  had  been  in  writing,  and  was  in  all  respects  valid 
and  binding  on  the  parties.  This  result  was  accomplished  by 
holding  that  occupancy,  under  the  agreement,  created  a  tenancy 
from  year  to  year.  We  do  not  understand  that  the  learned 
counsel  for  the  plaintiff  attempts  to  sustain  this  proposition, 
and  it  is  obviously-  unsound.  The  relation  of  landlord  and 
tenant  in  any  form  was  not  created  either  by  the  agreement 
itself  or  in  consequence  of  ^y  occupancy  under  it  {JPutnam 
V.  Wise,  1  Hill,  234;  Taylor  v.  Bradley,  39  N.  Y.  129; 
Reynolds  v.  Reynolds,  48  Hun,  142.) 

It  has  never  been  held  that  a  tenancy  from  year  to  year  can 
grow  out  of  such  an  occupancy,  though  it  may  out  of  an  occu- 
pancy under  a  void  parol  lease  for  more  than  a  year.  {Coudert 
V.  Cohn,  118  K  Y.  309 ;  Loughran  v.  Smith,  75  id.  205 ; 
ReedevY,  Sdyre,  70  id.  180.) 

The  counsel  for  the  plaintiff  contends  that,  as  the  Statute  of 
Frauds  was  not  pleaded,  and  no  point  with  respect  to  the  void 
agreement  made  upon  the  trial,  tlie  defendant  cannot  raise  that 
question  now.  That  might  be  so  were  it  not  for  the  findings 
of  the  referee  that  the  agreement  was  by  parol  and  was  void. 
The  conclusion  of  law  that  the  plaintiff  was  entitled  to  recover 
damages  for  breach  of  a  verbal  agreement  held  to  be  void,  was 
excepted  to  by  the  defendant,  and  this,  we  think,  raises  the 
question.  In  so  far  as  the  contract  was  executed  between  the 
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parties,  they  have  tlie  right  to  retain  what  was  received  under 
it,  according  to  its  terms,  but  an  action  at  law  to  recover  dam- 
ages, in  consequence  of  a  failure  of  either  party  to  carry  it  out, 
cannot  be  maintained.  Suppose  the  plaintiff,  at  the  end  of 
one,  or  even  of  two,  years,  left  the  farm  and  refused  to  further 
perform  the  agreement,  on  what  principle  could  the  owner  of 
the  land  be  permitted  to  maintain  an  action  against  him  for 
damages  in  not  remaining  on  the  farm  for  five  years  and  per- 
forming in  all  other  respects  the  verbal  agreement?  The 
Agreement  is  binding  upon  both  parties,  or  not  at  all,  and  it  is 
quite  clear  that  it  was  void  under  the  statute  and  that  neither 
party  could  maintain  an  action  to  recover  damages  for  its 
T)reach  against  the  other.  -  The  learned  referee  found  that  the 
plaintiff  was  ousted  from  the  premises  by  force  of  a  warrant 
in  summary  proceedings  issued  after  judgment  by  a  justice  of 
the  peace,  and  that  this  judgment  was  reversed  by  tlie  County 
Court.  Then  he  finds,  as  a  conclusion  of  law,  that  the  order 
of  the  County  Court  reversing,  on  appeal,  the  decision  of  the 
justice  in  summary  proceedings,  is  conclusive  on  the  parties 
Probably,  what  was  meant  by  these  findings  was  that  the 
County  Court,  in  reversing  the  justice's  judgment,  held  that 
the  agreement  was  valid  and  that  such  decision  was  conclusive. 
That  would  probably  be  so  if  the  record  contained  the  facts 
necessary  to  uphold  such  a  legal  conclusion.  The  judgment  of 
^ny  court  having  jurisdiction  of  the  parties  and  the  subject- 
matter,  to  the  effect  that  the  agreement  was  valid  and  binding 
on  them,  would,  tliough  manifestly  erroneous,  conclude  the 
parties  on  that  question  in  any  subsequent  action.  But  the 
difficulty  is  in  this  case  that  the  record  fails  to  show  what  ques- 
tions were  litigated  before  and  decided  by  the  justice,  or  upon 
what  grounds  the  County  Court  reversed  the  judgment  A 
party  relying  upon  a  former  adjudication  must  show  that  the 
point  involved  was  decided  in  the  former  suit. 

Whatever  the  fact  may  be,  we  have  no  right  to  say,  from 
the  record  before  us,  that  the  validity  or  binding  character  of 
the  verbal  agreement  was  adjudicated  in  favor  of  the  conten- 
tion of  the  plaintiff,  either  by  the  justice  or  the  County  Court 
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The  case  does  not  contain  the  record  of  proceedings  in  either 
court,  and  there  is  no  finding  by  the  referee  to  show  what  was 
decided  in  the  first  instance,  or  upon  what  ground  the  reversal 
in  the  County  Court  proceeded.  *  The  order  of  the  General 
Term  was  right,  therefore,  and  should  be  affirmed,  and  judg- 
ment absolute  ordered  for  the  defendant  on  the  stipulation, 
with  costs. 

All  concur. 

Order  afiirmed  and  judgment  accordingly. 


Lewis  M.  Teel,  Respondent,  v,  Abraham  Yost,  Appellant. 

Neither  process,  declaration  nor  personal  appearance  of  the  defendant  in 
any  form  is  requisite  in  order  to  authorize  the  rendition,  by  a  comx>etent 
court,  of  a  valid  personal  judgment  by  confession;  an  appearance  upon 
the  entry  of  the  judgment  of  an  agent,  appointed  by  the  defendant  and 
authorized  to  appear,  constitutes  an  appearance  by  him  and  gives  the 
court,  jurisdiction  to  render  judgment  to  the  effect  authorized. 

It  is  not  necessary  that  a  power  of  attorney  to  confess  judgment  should  be 
acknowledged  or  attested  by  a  subscribing  witness. 

The  filing  in  court  of  a  power  of  attorney  authorizing  the  confession  of 
Judgment  for  a  specific  sum  gives  the  court  jurisdiction  over  the  party 
executing  it,  and  authority  to  enter  judgment  for  the  sum  specified, 
without  proof  of  the  nature,  existence  or  amount  of  the  debt. 

The  provision  of  the  Code  of  Civil  Procedure  (§  1274)  in  relation  to  judg- 
ments by  confession,  requiring  the  defendant  to  state  the  nature  and 
circumstances  of  the  indebtedness* and  to  verify  the  same,  has  no  rela* 
tion  to  the  jurisdiction  of  the  court  or  the  authority  of  the  clerk  to  enter 
judgment;  its  only  purpose  is  to  protect  creditors  from  a  judgment 
fraudulently  confessed  by  an  insolvent  debtor;  and  so,  the  omission  of 
the  verified  statement  does  not  render  the  judgment  void,  but  only  void- 
able at  the  instance  of  certain  creditors;  it  may  not  be  impeached  by  the 
defendant  because  of  the  omission. 

The  history  of  legislation  in  this  state,  in  relation  to  judgments  by 
confession  given. 

The  decisions  of  the  highest  courts  of  a  state,  as  to  the  force  and  effect  to 
be  given  to  judgments  of  the  courts  of  that  state,  may  not  be  disregarded 
by  the  courts  of  another  state,  except  for  the  gravest  reasons  and  those 
demanded  by  the  clearest  rules  of  public  policy  and  justice. 
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A.  judgment  by  confession  entered  in  another  state  upon  a  promiasoiynote 
containing  an  authority  to  any  attorney  of  the  state  to  confess  judgment 
for  the  sum  agreed  to  be  paid,  if  valid  as  a  judgment  in  personam  under 
the  laws  of  that  state  is  equally  valid  here,  and  may  be  enforced  bj 
action  in  this  state. 

The  fact  that  such  a  judgment  was  entered  before  the  maturity  of  the 
note,  does  not  affect  its  validity  here,  in  case  it  appears  that  the  judgment 
was  authorized  by  the  laws  of  the  state  where  it  was  rendered. 

The  manner  of  entry  of  such  a  judgment  is  matter  of  form,  to  be  regu- 
lated by  the  laws  of  the  state  where  it  was  rendered. 

In  an  action  upon  a  judgment  by  confession  rendered  by  a  court  of  general 
jurisdiction  of  Pennsylvania,  it  appeared  that  said  judgment  was  entered 
by  the  prothonotary,  the  clerk  of  the  court,  upon  an  instrument  known 
as  a  **  judgment  note,"  filed  with  the  records  of  the  court  which,  after 
a  promise  to  pay  a  certain  sum,  authorized  "any  attorney  of  anj 
court  of  record  in  Pennsylvania  or  elsewhere,  to  confess  judgment 
therefor,"  and  waived  all  stay  of  execution  from  and  after  the  maturity 
of  the  note.  Both  parties  to  the  note  resided  in  Pennsylvania.  It 
appeared  that  such  notes  were  authorized  by  the  laws  of  said  state 
and  that  a  prothonotary,  as  the  clerk  of  the  court,  upon  application  of 
the  owner  of  the  note  is  required  to  enter  judgment  thereon  against  the 
person  executing  the  same,  without  the  agency  of  any  attorney,  and  it 
was  found  that  the  judgment  was  duly  rendered  according  to  the  law 
of  Pennsylvania.  Held,  that  the  judgment  was  valid  and  concluflive 
against  defendant  here. 

Reported  below,  25  J.  &  S.  481. 

(Argued  June  24,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
the  first  Monday  of  December,  1 889,  wliich  affirmed  a  judg- 
ment in  favor  of  phiintiif,  entered  upon  a  decision  of  the  court 
on  trial  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Lemuel  Skidmore  for  appellant.  The  alleged  judgment 
record  shows  that  there  was  nothing  offered  to  the  Pennsyl- 
vania court  as  the  basis  of  a  judicial  decision.  It  is  in  the 
nature  of  a  mere  memorandum  by  the  clerk,  and  does  not 
amount  to  a  judgment.  {Cromwell  w  Banh  of  Piitshurg^^ 
Wall.  584;  Thatrher  v.  Blackhourne,  1  N.  II.  242;  DmighJty 
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V.  Doughty^  28  N.  J.  Eq.  585.)  The  judgment  alleged  was 
not  a  judgment  by  confession.  {Baldwin  v.  Freydendohl^  10 
111.  App.  106.)  The  Pennsylvania  law  does  not  authorize 
entry  of  judgment  for  an  amount  not  appearing  to  be  due. 
{AUm  V.  Patterson,  7  K  Y.  476 ;  3  Chitty  Pr.  669 ;  AUen 
V.  Smillie,  1  Abb.  Pr.  354 ;  NichoU  v.  Bromley ,  2  B.  &  B. 
464.)  The  court  erred  in  allowing  Mr.  Ward,  against  the 
objections  of  the  defendant,  to  explain  the  meaning  and  inten- 
tion of  the  prothonotary  in  entering  the  so-called  judgment 
(Best  on  Evidence,  §§  590,  591.) 

Samuel  Blyths  Rogers  for  respondent.  The  Court  of  Com- 
mon Pleas  of  Northampton  county,  Pennsylvania,  is  a  court 
of  general  jurisdiction.  {PrmgU  v.  Woolworthy  90  N.  Y. 
502 ;  Hdtcher  v.  Rockdau,  18  id.  86,  95.)  The  defendant, 
being  domiciled  in  Pennsylvania  at  the  time  the  judgment  was 
entered  there,  was  bound  personally  by  the  judgment,  provided 
it  was  rendered  in  accordance  with  the  laws  of  that  state. 
(Ted  V.  Yos%  24  J.  &  S.  456 ;  Trebilcox  v.  Mc Alpine,  46 
Hun,  469 ;  Huntley  v.  Baker,  33  id.  578 ;  Z.  Lis,  Co,  v. 
French,  18  How.  [U.  S.]  404 ;  Gibbs  v.  Q.  Ins.  Co.,  63  N.  Y. 
114,  126 ;  Hunt  v.  Hunt,  72  id.  238 ;  1  Whart.  on  Ev.  §  808 ; 
Elsasser  v.  Hcdnes,  52  N.  J.  L.  17 ;  Huntley  v.  Baker,  33 
Hun,  578.)  The  judgment  sued  on  is,  under  the  laws  of  Penn- 
sylvania, in  every  respect  a  valid,  binding,  personal  judgment. 
(Laws  of  1806,  chap.  122,  §  28 ;  Braddie  v.  BrcmnfieU,  4 
Walts,  474 ;  BartKolomew  v.  Wood,  61  Penn.  St.  100 ;  Colvin 
V,  Blymer,  121  id.  582 ;  Montague  v.  McDowell,  99  Penn. 
265 ;  Hopkins  v.  West,  2  Norris,  109 ;  Rutherford  v.  Boyer, 
3  id.  347 ;  Hageman  v.  Salislerry,  74  Penn.  St.  280,  284.) 
The  record  here  proved  is  sufficient  to  show  the  rendition  of  a 
judgment.  {Lewis  v.  Smith,  2  S.  &  R.  142, 155 ;  Cromwell  v. 
Bank  of  Pittsburg,  2  Wall.,  Jr.  569,  581 ;  Co^nmonwealth  v. 
Conrad^  1  Rawle,  249 ;  Helvete  v.  Rapp,  7  S.  &  R.  505 ; 
RegvnaY.  Yeomley,  8  Ad.  &  El.  806,  818  ;  Leathers  v.  Cooley^ 
49  Me.  337,  343  ;  Washington  S.  P.  Co,  v.  SicUes,  24  How. 
[U.  S.]  333,  340.)    The  record  is  not  a  mere  memorandum  of 
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the  clerk,  but  the  only  judgment  in  the  case.  {Hatcher  v. 
Rochdau,  18  N.  T.  86,  94 ;  Smith  v.  Tiffany,  1  T.  &  C.  552; 
Whittaker  v.  Brarmon,  2  Paine,  209,  222.)  It  does  not  affect 
the  validity  of  the  judgment  that  it  was  entered  before  the 
note  was  due.  {.Montdiiis  v.  MantdivSy  1  Bright  79; 
Hehete  v.  Bapp^  7  S.  &  R.  305 ;  Cooper  v.  Shatter,  101 
Penn.  St.  547 ;  Scvdder  v.  Coryell,  10  N.  J.  L.  345 ;  Said 
Blast  Co,  V.  Parsons,  54  Conn.  313.)  Appellant  ignores 
entirely  the  element  of  assent  on  the  part  of  the  defendant 
which  renders  the  judgment  valid.  {Reynolds  v.  Hall,  2  DL 
35  ;  Feemster  v.  Ringo,  5  T.  B.  Mon.  336  ;  Duckharay.  Smiih, 
Id.  372 ;  Rigney  v.  White,  4  Daly,  400.)  If  the  defendant  had 
any  defense  to  the  note  or  complaint  to  be  made  of  the  judg- 
ment they  might  and  should  have  been  presented  to  a  Penn- 
sylvania court.     {Montague  v.  McDoweUy  99  Penn.  St  267.) 

BuGEB,  Ch.  J.  This  was  an  action  upon  a  judgment,  and 
the  question  involved  is,  whether  the  record  in  evidence  con- 
stituted a  valid  judgment  in  another  state  by  confession. 

In  tlie  case  of  such  a  judgment  it  is,  of  course,  unnecessary 
that  any  process  should  be  issued  or  served,  declaration  filed, 
or  personal  appearance  entered  by  the  defendant,  as  these 
proceedings  are  totally  inconsistent  with  the  nature  of  a  judg- 
ment by  confession.  The  appearance  by  an  attorney,  under  a 
written  power  from  the  party,  authorizing  his  consent  to  a 
judgment,  is  the  legal  equivalent  of  the  process  and  proceed- 
ings usually  taken  in  an  action  m  invitum.  In  all  such  case8 
it  is  simply  a  question  as  to  what  the  principal  has  authomed 
to  be  done  in  his  name,  and  does  not  involve  any  of  the  ques- 
tions arising  in  an  action  in  invitum  against  resident  or  non- 
resident defendants.  The  judgment  sued  upon  purported  to 
have  been  rendered  by  the  Court  of  Common  Pleas  of  the 
state  of  Pennsylvania,  on  the  14th  day  of  January,  1878,  in 
favor  of  the  plaintiff,  Lewis  M.  Teel,  and  against  the  defend- 
ant Abraham  Yost,  for  $2,268,  D.  S.  B.,  or  as  upon  debt 
without  process.  It  was  entered  upon  an  instrument,  filed  in 
the  records  of  the  court,  reading  as  follows : 
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"  $2,268.  "  South  Bethlehem,  January  12,  1878. 

"  One  year  after  date  I  promise  to  pay  Lewis  M.  Yost, 

twenty-two  hundred  and  sixty-eight  dollars,  without  defalcar 

tion,  for  value  received.     And  I  also  hereby  authorize  any 

attorney  of  any  court  of  record  in  Pennsylvania,  or  elsewhere, 

to  confess  judgment  tlieref or  and  release  of  errors,  and  I  do 

hereby  waive  all  stay  of  execution  from  and  after  the  maturity 

of  the  above  note.     Witness  my  hand  and  seal  the  day  and 

date  above  written,  with  ten  per  cent  allowed  for  collection 

fees,  with  interest  from  date. 

"ABRAHAM  YOST.     [l.  s.] 
"  Witness  present : 

"  Geo.  Ziegenfuss." 

This  instrument  is  usually  called  a  judgment  note,  an  obli- 
gation quite  common  in  the  state  of  Pennsylvania.  The 
parties  to  the  note  were  both  residents  of  that  state,  and  had 
been  so  for  a  long  time  previous  to  and  after  the  rendition  of 
the  judgment,  and  the  Court  of  Common  Pleas  was  a  court  of 
general  jurisdiction  in  that  state,  of  which  the  prothonotory 
was  clerk  and  had  charge  of  its  records,  and  authority  to  enter 
judgments  by  confession.  If  the  court  in  Pennsylvania  had 
jurisdiction  of  the  person  of  the  defendant  and  the  subject- 
matter  of  the  action,  whatever  course  it  might  afterwards  have 
pursued  in  determining  the  rights  of  the  parties,  they  cannot  be 
heard  now  to  relitigate  the  questions  considered  in  that  action. 
As  to  such  matter,  upon  the  principle  of  res  ajvdicata^  the 
judgment  is  binding  and  conclusive  upon  the  parties.  If  this 
was  a  valid  judgment  under  the  laws  of  the  state  where  it 
was  rendered,  it  must,  under  the  Constitution  of  the  United 
States  and  the  laws  of  congress,  be  accorded  the  same  force 
and  effect  in  this  state  that  it  had  in  the  state  where  rendered, 
(§  1,  art.  4,  Constitution  II.  S. ;  §  905,  U.  S,  R  Statutes.) 

The  rule  laid  down  in  Shumway  v.  StiUman  (6  Wend.  453), 
was :  "  That  the  judgment  of  a  court  of  general  jurisdiction, 
in  any  state  in  the  Union,  is  equally  conclusive  upon  the  par- 
ties in  all  the  other  states  as  in  the  state  in  which  it  was  ren- 
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dered.  This,  however,  is  subject  to  two  qualifications.  First 
If  it  appears  by  the  record  that  the  defendant  was  not  served 
with  process,  and  did  not  appear  in  person  or  by  attorney, 
such  judgment  is  void ;  and,  second,  if  it  appears  by  the 
record  tliat  the  defendant  appeared  by  attorney,  the  defendant 
may  disprove  the  authority  of  such  attorney  to  appear  for  him." 
This  case  has  been  quite  uniformly  cited  and  approved  as  a 
leading  case  in  subsequent  cases  in  this  state. 

Under  the  authority  of  this  rule,  we  do  not  see  how  the 
defendant  could  have  been  seriously  prejudiced  by  the  want  of 
notice  of  the  proceedings  leading  to  the  judgment,  as  it  was 
competent  for  him  to  show  in  defense  of  this  action  that  the 
power  of  attorney  upon  which  the  judgment  proceeded  was  a 
forgery,  and  conferred  no  authority  upon  anyone  to  appear 
for  him  and  confess  judgment  thereon  ;  but  no  such  proof  wag 
given  or  offered  upon  the  trial.  The  presumption,  therefore, 
is  that  the  note  was  the  genuine  obligation  of  the  defendant 
And  gave  actual  authority  to  the  prothonotary,  or  any  other 
Attorney,  to  consent  to  the  judgment  authorized  by  it. 

Several  objections  are  raised  to  the  recovery  in  this  action ; 
Bome  of  them  going  to  the  form  of  the  judgment,  and  othere 
assailing  the  jurisdiction  of  the  court  to  render  it ;  but  we  are 
of  the  opinion  that  none  of  them  are  well  founded.  It  was 
found  by  the  trial  court  as  a  question  of  fact  that  said  "judg- 
ment was  duly  rendered  and  entered  according  to  the  laws  of 
Pennsylvania.  It  is  and  was  by  the  laws  of  Pennsylvania,  a 
valid,  binding  adjudication  in  personaniy  against  the  defend- 
ant herein,  and  entitled  by  the  laws  of  said  state  to  have  the 
same  faith  and  credit  given  to  it  as  if  it  had  been  entered  upon 
a  verdict  after  a  trial  in  which  the  defendant  had  appeared." 
A  finding  of  law  to  the  same  effect  was  made  by  the  court, 
and  it  is  upon  exceptions  to  these  two  findings  that  the  ques- 
tions in  the  case  arise. 

These  findings  were  amply  supported  by  the  evidence,  and 
imless,  therefore,  it  appears  that  some  error  of  law  was  com- 
mitted by  the  court  on  the  trial,  the  judgment  must  be 
sustained.      The    evidence  leaves    no  room    for  doubt   but 
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that  this  was  considered  in  form  and  substance  a  valid 
judgment  m  personam^  in  the  state  where  it  was  rendered, 
and  constituted  a  judgment  within  the  meaning  of  the  acts 
of  congress  requiring  faith  and  credit  to  be  given  to  it  in 
other  states.  The  reasons  for  this  conclusion  are  so  well  stated 
in  the  opinions  of  the  Supreme  Court  of  that  state,  that  we 
shall  content  ourselves  with  reference  to  two  reported  cases 
only. 

It  was  said  in  the  case  of  HeVoete  v.  Rwpp  (7  Serg.  &  Kawle, 
306) :  "  The  evident  and  sole  intention  of  the  legislature  in  con- 
ferring the  power  of  entering  a  judgment  on  the  judgment 
bond  without  the  intervention  of  an  attorney,  was  to  exempt  the 
obligor  from  the  payment  of  costs  to  an  attorney.  This  aet  was 
passed  on  24th  February,  1806.  It  provided  that  the  protho- 
notary  of  any  court  of  record,  on  the  application  of  the 
original  holder  or  his  assignee,  of  a  bond,  note  or  other  instru- 
ment on  which  judgment  is  confessed,  or  containing  a  warrant 
of  attorney  to  confess  a  judgment,  shall  enter  judgment 
against  the  person  or  persons  who  executed  the  same  for  the 
amount  which,  from  the  face  of  the  instrument,  appears  to  be 
due  without  the  agency  of  any  attorney  or  declaration  filed, 
particularly  entering  on  his  docket  the  date  and  time  of  the  writ- 
ing, which  shall  have  the  same  force  and  effect  as  if  a  declaration 
had  been  filed  and  judgment  had  been  confessed  by  an  attorney 
or  given  in  open  court  in  term  time.  *  *  *  There  being  no 
literal  form  directed,  and  no  precedent  to  guide  the  prothonotary 
in  the  exercise  of  this  new  duty,  each  has  adopted  his  own  mode ; 
they  are  as  various  as  their  faces,  and  many  of  them  scarcely 
present  a  feature  to  inform  a  purchaser  or  designate  a  judg- 
ment ;  but  here  is  a  substantial  entry  of  a  judgment  bond, 
containing  all  that  is  necessary  to  give  information.  It  is 
entered  on  tlie  docket  in  the  form  of  an  action  as  a  judgment 
bond,  the  names  of  the  parties,  the  amount  due,  the  date  and 
time  of  the  writing.  It  states  the  entry  of  a  judgment  bond, 
and  seal  of  the  defendant;  the  judgment  bond  is  filed  of 
record,  entered  the  17th  May,  1815.  What  is  entered  ?  A 
judgment  on  the  bond  filed.  No  man  could  be  deceived  by 
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this  mode  of  entry,  for  however  inartificial  it  may  be,  however 
defective  in  the  technical  words  of  a  judgment,  none  wlio 
called  for  information  would  be  led  into  error ;  the  docket 
entry  gave  full  information.  It  might  have  been  more  formal, 
but  still,  it  is  the  entry  of  a  judgment,  entered  by  the  protlio- 
notary  who  was  authorized  to  make  the  entry." 

The  head-note  in  the  case  of  77ie  CoTHTncmoeaUh  Jhr  the  Use 
ofJSlack  V.  Conrad  (1  Rawle,  249)  reads  that  "aprothonotary 
complies  substantially  with  the  directions  of  the  act  of  assem- 
bly of  the  24th  February,  1806,  when  in  entering  judgment 
on  a  bond  with  warrant  of  attorney,  upon  the  application  of 
the  party,  he  enters  on  his  docket  the  names  of  the  obligor 
and  obligee  in  the  form  of  an  action  as  parties,  the  date  of  the 
bond  and  warrant  of  attorney,  the  penal  sum,  the  real  debt, 
the  time  of  entering  the  judgment  and  the  date  of  the  judg- 
ment on  the  margin  of  the  record." 

/^These  clear  and  explicit  announcements  by  the  highest 
^^ceurts  of  the  state,  of  the  force  and  effect  given  to  such  judg- 
ments in  that  state,  are  entitled  to  the  highest  respect,  and 
cannot,  without  ignoring  the  requirements  of  comity  and 
propriety  prevailing  among  sister  states,  be  disregarded  by 
the  courts  of  other  states.  It  should,  in  any  event,  be  for  the 
gravest  reasons  alone,  and  those  demanded  by  the  clearest  rules 
of  public  policy  and  justice,  that  the  courts  of  one  state  should 
deliberately  deny  to  the  decisions  of  the  courts  of  another 
state  the  authority  which  they  possess  in  the  state  where  ren- 
"dered.  So  far  from  the  questions  in  this  case  being  of  that 
character,  we  are  of  the  opinion  that  judgments  by  conf eosion, 
in  all  material  respects  similar  to  the  one  under  consideration, 
are  not  only  valid  judgments  at  common  law,  but  have  been 
authorized  bv  the  statute  laws  of  most  of  the  states  of  the 
Union,  and,  among  others,  by  our  own. 

The  principal  claim  made  by  the  defendant  on  the  argu- 
ment of  the  case  here,  was  that  the  note  did  not  authorize  a 
confession  of  judgment  upon  it  before  it  was  due ;  although  it 
was  also  claimed  that  the  record  produced  did  not  con- 
stitute a  judgment,  in  as  much  as  it  did  not  appear  thereby 
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that  process  was  issued  and  served  on  tlie  defendant,  or  decla- 
ration filed,  or  personal  appearance  made  by  him,  or  proof 
taken  of  the  canse  of  action  by  the  court,  and,  therefore,  that  . 
it  had  no  jurisdiction  to  render  a  judgment.  We  have  already.  J 
stated  that  in  judgments  by  confession  neither  process,  decla- 
ration nor  personal  appearance  are  anywhere  required  in  order 
to  authorize  the  rendition  of  a  valid  personal  judgment  by  a 
competent  court.  The  appearance  of  the  agent  appointed  by 
the  party  in  his  warrant  of  attorney  upon  the  entry  of  the 
judgment,  constitutes,  to  every  intent  and  purpose,  an  appear- 
ance by  the  party  and  gives  the  court  jurisdiction  to  render  a 
judgment  to  the  effect  authorized^  against  his  principal. 

We  are  also  of  the  opinion  that  the  entry  of  judgment 
before  the  maturity  of  the  note,  was  sanctioned  not  only  by 
the  law  of  Pennsylvania,  but  by  that  of  every  other  country 
where  judgments  by  confession  are  permitted.  The  evidence 
in  the  case  showed  that  it  was  the  common  practice  in  Pennsyl- 
vania to  enter  judgment  on  such  notes  at  any  time  after  their 
date,  without  respect  to  the  time  when  they  became  due ;  but 
the  prothonotary  was  not  authorized  to  issue  execution  for 
their  collection  imtil,  by  the  terms  of  the  note,  it  became  due. 

The  cases  of  Commonwealth  v.  Conrad  (1  Rawle,  249), 
2fonteliu8  v.  Montelius  (1  Brightly,  79)  and  ITelvete  v.  Rapp 
(7  Serg.  &  Eawle,  305)  are  examples  of  judgments  on  such 
notes;  and  in  Cooper  v.  Shaver  (101  Pa.  St.  547)  an  applica- 
-  tion  to  set  aside  the  entry  of  judgment  on  a  collateral  obliga- 
tion guaranteeing  the  collection  of  a  judgment  with  warrant 
of  attorney  was  denied,  although  no  proof  was  given  that  an 
effort  had  been  made  by,  or  that  the  plaintiff  was  unable  to 
collect  the  original  judgment. 

In  New  Jersey,  where  the  practice  of  giving  bonds  and  • 
notes  with  warrant  of  attorney  is  similar  to  that  prevailing  in 
Pennsylvania,  the  court  held  that  it  was  not  error  to  enter  a 
judgment  by  confession  upon  a  note  before  it  became  payable. 

In  this  case  there  is  no  restriction  upon  the  authority  of  the 
attorney  to  confess  judgment,  and  the  waiver  of  a  stay  of 
execution  after  the  maturity  of  the  note  constitutes  an  implied 
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admission  on  the  part  of  the  defendant  that  judgment  could 
be  entered  previous  to  that  time. 

Under  the  former  practice  of  entering  judgments  upon  a 
warrant  of  attorney  it  was  uniformly  held  in  England  and  this 
country,  that  where  the  warrant  is  given  to  secure  the  pay- 
ment of  money  it  is  not  necessary  that  the  plaintiff  should 
delay  the  signing  of  judgment  until  default  be  made  in  the 
payment,  unless  there  is  some  restriction  as  to  the  time  of 
entry  in  the  warrant  (See  Graham's  Practice,  773,  and  cases 
cited.) 

"We  are,  therefore,  of  the  opinion  that  the  entry  of  the 
judgment  before  the  maturity  of  the  note  was  in  accordance 
with  the  settled  practice,  not  only  in  Pennsylvania,  but  also 
in  other  jurisdictions  where  judgments  by  confession  are 
authorized. 

There  are,  also,  some  authorities  in  this  state  holding,  sub- 
stantially, that  judgments  similar  to  the  one  in  question,  when 
rendered  under  the  authority  of  the  law  of  the  state  in  which 
they  are  entered,  may  be  enforced  by  action  in  this  state. 
That  doctrine  was,  impliedly,  held  in  Trebilcox  v.  McAlpine 
(46  Hun,  471)  by  the  General  Term  in  the  third  department, 
where  a  judgment  entered  upon  a  Pennsylvania  note  similar 
to  that  under  consideration,  was  held  to  be  a  valid  judgment 
in  personam  in  this  state  under  the  laws  of  congress,  provided 
it  was  authorized  by  the  law  of  the  state  where  it  was  rendered. 

The  judgment  in  that  case  was  reversed  because  it  was  not 
shown  that  the  law  in  Pennsylvania  authorized  the  entry  of 
such  a  judgment.  In  HurUley  v.  Baker  (33  Hun,  578)  it  was 
held  by  the  General  Term  of  the  fifth  department  that,  by 
reason  of  the  relations  between  the  state  and  its  citizens,  which 
•  aflford  protection  to  him  and  his  property  and  impose  duties 
on  him  as  such,  he  may  be  charged  by  judgment  inpersonamj 
binding  on  him  everywhere  as  the  result  of  legal  proceedings 
instituted  and  carried  on  in  conformity  to  the  statute  of  the 
state  furnishing  a  method  of  service  which  is  not  personal, 
and  which,  in  fact,  may  not  become  actual  notice  to  him  even 
though  he  18  absent  from  the  state  when  the  judgment  is 
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entered.  In  that  case  the  law  authorized  the  service  of  a 
smmnons  at  the  usual  place  of  abode  of  the  defendant,  in  case 
of  his  absence  from  the  state,  and  the  service  was  made  by 
leaving  it  there  in  the  presence  of  his  vrif  e. 

In  Gibb8  v.  Queens  Ins.  Co.  (63  N.  Y.  114)  it  was  held  that 
where  a  foreign  fire  insurance  company  has  designated  an 
agent  in  compliance  with  the  state  insurance  laws,  making  the 
appointment  of  an  attorney  or  agent  in  this  state,  upon  whom 
process  in  suits  against  the  company  may  be  served,  a  pre- 
requisite to  its  doing  business  in  the  state,  it  thereby  submits 
itself  to  the  jurisdiction  of  the  state  courts  having  authority 
to  act ;  and  by  service  of  a  summons  on  an  agent  so  designated, 
the  court  acquires  jurisdiction  and  may  render  a  judgment 
valid  and  capable  of  being  enforced  upon  any  property  within 
the  jurisdiction.  The  court  in  that  case  refers  to  the  case  of 
Douglas  v.  Forrest  (4  Bing.  686),  where  the  decrees  sued  upon 
were  pronounced  in  Scotland  against  a  native  thereof  who 
went  out  of  the  jurisdiction  before  the  commencement  of  the 
action  and  never  returned,  and  had  no  notice  of  the  proceed- 
ing. The  decrees  ordered  him  to  pay  certain  sums  of  money. 
He  had  been  summoned  by  posting  according  to  tlie  laws  of 
Scotland.  The  Court  of  Common  Pleas  of  England  held 
these  decrees  to  be  consistent  with  the  principles  of  justice. 
The  ruling,  however,  was  confined  to  a  case  "  where  the  party 
owed  allegiance  to  the  sovereignty  which  gave  the  judgment 
from  being  born  under  it,  and  from  his  property  being  pro- 
tected by  it." 

The  court  also  cited  Be^quet  v.  MdcCarthy  (2  Bam.  &  Ad. 
951),  where  it  was  held  that  a  "  judgment  in  personam, 
obtained  in  a  British  colony  against  an  absent  party  mthout 
notice  to  him,  but  by  the  service,  according  to  local  law,  upon 
the  king's  attorney-general  for  the  colony,  was  not  so  contrary 
to  natural  justice  as  to  be  void."  And  in  Ilohh&use  v.  Court- 
ney (35  Eng.  Ch.  Rep.  119)  it  was  held  that  where  a  non- 
resident has  created  an  attorney  in  fact  to  deal  with  the  par- 
ticular matter  afterward  in  suit,  a  service  on  such  attorney 
will  be  good  service  upon  the  principal. 
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We  may  also  refer  to  the  case  of  VaUee  v.  D^umergtie  (4 
Exch.  290),  where  the  defendant,  a  resident  of  England,  was 
a  shareholder  in  a  French  corporation,  and,  by  the  law  of 
France,  was  required  to  elect  a  domicile,  where  the  directors 
of  the  company  might  notify  him  of  all  proceedings  of  the 
company  or  its  shareholders.  By  the  law  of  France,  all 
legal  proceedings  affecting  any  party  having  his  real  domicile 
out  of  that  kingdom,  left  for  him  at  such  elected  domicile, 
were  as  valid  as  if  left  at  his  real  domicile  in  France.  A  judg- 
ment recovered  by  default  upon  process  served  at  such  elected 
domicile  was  held  to  be  a  valid  judgment  in  personam^  Baron 
Aldebson  saying :  "  It  is  not  contrary  to  natural  justice  that  a 
man  who  has  agreed  to  receive  a  particular  mode  of  notifica- 
tion of  legal  proceedings,  should  be  bound  by  a  judgment  in 
which  that  particular  mode  of  notification  has  been  followed, 
even  though  he  may  not  have  had  actual  notice  of  them." 

To  come,  however,  more  particularly  to  judgments  by  con- 
fession, I  am  of  the  opinion  that  the  one  under  consideration 
conforms  to  all  of  the  requirements  of  the  law  in  the  various 
countcies  where  such  judgments  have  been  authorized.  It  is 
stated  in  Chitty's  General  Practice  (2  voL  pg.  333,  1st  ed.),  in 
speaking  of  the  jurisdiction  of  the  Court  of  King's  Bench, 
that :  "  This  court  (as  well  as  Conmion  Pleas  and  Exchequers) 
has  an  exclusive  summary  jurisdiction  (as  well  of  an  eqnitable 
as  of  a  legal  nature)  over  a  warrant  of  attorney,  authorizing 
a  judgment  in  the  particular  court  and  all  proceedings  thereon, 
to  entertain  a  motion  to  set  the  same  aside  if  it  authorize  a 
judgment  in  that  particular  court,  and  it  has  been  usual  to 
frame  that  security  under  seal,  enabling  certain  attomejB 
therein  named,  or  any  other  attorney  of  a  particular  court,  to 
appear  in  that  court  as  attorney  for  the  party,  and  to  receive  a 
declaration  in  an  action,  usually  of  debt,  for  a  named  sum  at 
the  suit  of  the  creditor,  and  to  confess  such  action,  or  suffer 
judgment  by  nil  dicet^  «r  otherwise,  to  be  entered  up  against 
the  party,  and  also  authorizing  such  attorneys,  respectively,  to 
release  any  errors  in  the  proceeding.  *  *  *  How  or 
when  this  peculiar  security  for  a  debt,  authorizing  a  creditor, 
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as  it  werejper  saUuiriy  to  sign  a  judgment  and  issue  an  execu- 
tion without  even  issuing  a  writ,  was  first  invented,  does  not 
appear,  but  it  has  now  become  one  of  the  most  usual  collateral 
securities  on  loans  of  money."  It  is  further  said,  with  refer- 
ence to  the  form  of  the  warrant  of  attorney,  that  "  it  need  not 
in  strictness  be  under  seal,  though  usually  so,  in  order  to 
authorize  the  release  of  errors." 

But  it  will,  perhaps,  be  more  satisfactory  to  show  that  a 
practice,  similar  to  that  prevailing  in  Pennsylvania,  obtained 
in  our  own  state  from  the  earliest  times  to  the  adoption  of  the 
Code  in  1848.  The  earliest  allusion  to  this  practice  occurs  in 
chapter  15  of  the  Colonial  Laws  of  1774,  under  the  title: 
"  An  act  for  the  better  discovery  of  judgments  in  the  courts 
of  record  in  this  colony,"  wherein  it  is  provided  that  the  clerks 
of  courts  of  record,  witliin  six  days  after  every  term  or  court, 
shall  enter  in  an  alphabetical  docket  the  name  of  the  party 
against  whom  the  judgment  is  entered,  with  a  particular  "  of 
all  judgments  by  confession,  non  sum  inforrrhatus^  or  nil  dicet, 
etc."  By  chapter  104  of  the  Laws  of  1801,  it  was  provided 
"  that  no  judgment  shall  be  entered  upon  any  bond  or  contract 
in  writing,  hereafter  to  be  made,  upon  the  confession  of  any 
attorney,  by  virtue  of  any  authority  whatever  contained  in  the 
same  instrument  *  *  *  with  such  bond  or  contract,  and 
no  judgment  shall  be  entered  upon  any  confession  taken  out 
of  court  before  any  judge,  etc." 

By  section  8  of  chapter  259  of  the  Laws  of  1818,  it  was 
provided  that  a  confession  of  judgment  by  bond  and  warrant 
of  attorney  should  contain  a  particular  statement  and  specifi- 
cation of  the  nature  and  consideration  of  the  debt  or  demand 
and  in  default  thereof  the  judgment  should  be  adjudged 
fraudulent  as  to  other  bona  fide  creditors.  Certain  other  pro- 
visions, in  relation  to  warrants  of  attorney,  not  material  to  be 
particularly  noticed,  are  found  in  chapter  48  of  the  Laws  of 
1813,  and  chapter  50  of  the  same  year,  and  other  years  pre- 
vious to  1828. 

By  section  10,  article  1,  title  4,  chapter  6  of  the  Revised 
Statutes  it  was  provided :  "  That  judgments  may  be  entered  in 
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the  Supreme  Court,  or  in  any  Court  of  Common  Pleas,  in 
vacation  or  in  term,  upon  a  plea  of  confession  signed  bj  an 
attorney  of  such  court ;  although  there  be  no  writ  then  pend- 
ing between  the  parties,  if  the  following  provisions  be  com- 
plied with,  and  not  otherwise :  First.  The  authority  of  con- 
fessing such  judgment  shall  be  in  some  proper  instrument, 
distinct  from  that  containing  the  bond,  contract  or  other  evi- 
dence of  the  demand,  for  which  such  judgment  is  confessed. 
Second.  Such  authority  shall  be  produced  to  the  officer  signing 
such  judgment  and  shall  be  filed  with  the  clerk  of  the  court 
in  which  the  judgment  shall  be  entered  at  the  time  of  filing 
and  entering  such  judgment."  It  was  also  provided  by  section 
4,  title  3  of  the  same  chapter,  that  in  cases  of  an  action  upon 
a  written  instrument  for  the  payment  of  money,  where  the 
defendant  had  suffered  default  or  upon  confession,  that  a  refer- 
ence might  be  had  to  the  clerk  to  assess  damages,  and  in  assess- 
ing such  damages  the  production  to  the  clerk  of  the  instru- 
ment, set  forth  in  the  declaration,  shall  be  sufficient  evidence 
of  the  same  without  any  other  proof. 

The  practice  under  these  statutes  is  described  by  Graliam,  in 
his  work  on  Practice,  as  follows :  "  A  warrant  of  attorney  is  a 
written  authority  to  the  attorney  to  whom  it  is  directed,  or,  as 
is  more  generally  the  case,  to  any  attorney  of  the  Supreme 
Court  or,  any  other  court  of  record,  to  appear  for  the  party 
executing  it  and  receive  a  declaration  for  him  in  an  action  at 
the  suit  of  a  person  therein  mentioned,  and  thereupon  to  con- 
fess the  same  or  to  suffer  judgment  to  pass  by  default ;  it  also, 
in  general,  contains  a  release  of  errors.  It  must  be  subscribed 
by  the  defendant  and  must  be  in  some  proper  instrument 
(usually  by  deed  in  the  presence  of  a  subscribing  witness, 
although  this  is  not  necessary),  distinct  from  that  containing 
the  bond,  contract  or  other  evidence  of  the  demand  for  which  the 
judgment  is  confessed,  and  it  must  be  produced  to  the  officer 
signing  the  judgment  and  filed  with  the  clerk  of  the  court  in 
which  the  judgment  is  entered  at  the  time  of  the  filing  and 
docketing  of  such  judgment.  *  *  *  Within  a  year  and  a 
day  from  the  date  of  the  warrant  of  attorney  judgment  may 
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be  entered  up  as  of  course,  without  the  leave  of  court." 
(Graham's  Practice,  chap.  4,  p.  467  et  seq.) 

I  have  been  unable  to  find  any  rule  or  precedent  in  this 
country  or  England  requiring  a  power  of  attorney  to  confess 
judgment,  to  be  acknowledged,  or  even  to  be  attested  by  a 
subscribing  witness.  The  Code  of  Procedure  eflFected  a  change 
in  the  mode  of  procedure  and  reinstated  the  practice  of  com- 
bining in  one  instrument  the  authority  for  a  judgment  and  the 
proof  of  debt,  and  described  the  process  as  judgment  by  con- 
fession. By  that  Code  a  party  could  confess  judgment  either 
for  money  due  or  to  become  due,  or  to  secure  a  person  for 
contingent  liability  on  behalf  of  the  defendant.  To  do  this 
the  defendant  was  required  only  to  make  a  statement  in  writing, 
signed  and  verified  by  him,  naming  the  amount  for  which 
judgment  might  be  entered,  and  authorizing  its  entry  and 
stating,  concisely,  the  facts  out  of  which  the  liability  arose. 
Upon  filing  this  statement  with  the  clerk  of  the  court,  he  wag 
required  to  enter  the  judgment  for  the  amount  confessed,  with 
five  dollars  costs  and  disbursements,  and  the  statement  and 
afiidavit,  with  judgment  indorsed  thereon,  became  the  judg- 
ment-rolL 

It  is  thus  apparent  that  under  the  practice  now  existing  in 
this  state  judgments  are  daily  entered  in  ouf  courts  without 
process,  declaration  or  appearance,  and  without  the  interven- 
tion of  the  court  or  even  an  attorney  and  without  proof  of  any 
authority  from  the  defendant  except  that  inferred  from  his 
signature  to  the  statement 

This  brief  historical  statement  of  the  condition  of  the  law 
on  the  subject  in  this  state,  will  have  failed  in  its  purpose 
if  it  does  not  show  that  heretofore  the  filing  in  couii;  of  a 
warrant  of  attorney,  authorizing  the  confession  of  a  particular 
judgment,  gave  the  court  jurisdiction  over  the  person  of  the 
party  executing  it  to  adjudicate  according  to  its  regular  prac- 
tice upon  the  subject  embraced  in  the  warrant.  When  the 
warrant  is  for  the  confession  of  judgment  for  a  specific  sum, 
it  is,  of  course,  imnecessary  to  prove  the  nature,  existence  or 
amount  of  the  debt  upon  the  assessment  of  damages,  as  the 
SicKELs — ^YoL.  LXXXTTT.        51 
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express  authority  of  the  warrant  supplies  the  place  of  such 
proof. 

And,  as  it  is  held  in  Pennsylvania,  on  a  warrant  authorizing 
any  attorney  to  confess  judgment,  the  prothonotary  may  prop- 
erly be  considered  such  attorney.  There  would  seem  to  bene 
valid  reason  why  this  should  not  be  so,  as  the  warrant  author- 
izes the  plaintiff  to  select  any  attorney  he  may  desire,  and  the 
exercise  of  that  authority  is,  at  the  most,  a  mere  matter  of 
form.  Judgment  is  entered  there  as  here,  on  the  request  of 
the  plaintiff,  by  the  clerk,  without  the  intervention  of  the 
judge,  in  term  time  or  vacation,  and  in  case  the  debt  is  not 
then  due,  execution  is  stayed  until  it  matures.  The  onlj 
material  difference  existing  between  the  present  practice  in 
this  state  and  in  Pennsylvania  in  relation  to  judgments  by 
confession  is,  that  here  a  defendant  is  required  to  verify  hif 
statement  as  to  the  nature  and  circumstances  of  the  indebted- 
ness. This  requirement  has  no  relation,  however,  to  the 
jurisdiction  of  the  court  or  the  authority  of  the  clerk  to  enter 
judgment,  as  its  only  purpose  has  frequently  been  declared  to 
be  to  protect  creditors  from  judgments  fraudulently  confessed 
by  an  insolvent  debtor.  {Shelden  v.  Stryker^  34  Barb.  121 ; 
Ohappd  V.  Chappd^  12  N.  Y.  219;  Dunham  v.  Waterman^ 
17  id.  9.) 

In  the  latter  case,  Judge  Selden  says :  "  The  object  of  the 
statute  being  to  protect  the  creditors  of  the  party  confessing 
the  judgment  against  fraud,  its  violation  forms  a  proper  sub- 
ject of  equitable  jurisdiction."  In  the  case  of  Sheldon  v. 
Stryker  {supra),  Judge  Emott  says,  in  view  of  the  principles 
declared  in  the  cases  of  ChappeU  and  Dunhain,  above  cited, 
that  such  judgment  is  not  "  an  absolute  nullity  if  it  is  valid  as 
to  any  person.  It  is  valid  as  to  the  defendant  in  the  judgment, 
for  he  cannot  even  move  to  set  it  afiide,  and  such  judgments 
are  always  amended  as  to  him."  It  was,  therefore,  held  that 
a  judgment  entered  by  confession,  although  it  be  not  cxm- 
fessed  in  conformity  with  the  provisions  of  the  Code,  is 
not  absolutely  void,  but  is  voidable  at  tte  instance  of  certain 
oreditors  only. 
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In  view  of  these  decisions  it  would  be  idle  to  contend  that 
a  defendant  can  impeach  a  judgment  entered  upon  a  warrant 
of  attorney,  signed  by  him  and  in  conformity  thereto,  whether 
his  statement  be  verified  or  a3knowledged  or  not  It  is  not 
easy  to  point  out  any  difference  in  principle  between  the  prac- 
tice now  prevailing  in  this  state  and  that  pursued  in  Pennsyl- 
vania. Given  a  valid  warrant  of  attorney  in  either  state,  the 
rest  is  matter  of  form,  to  be  regulated  by  the  laws  of  the 
respective  states  where  the  cause  of  action  arises. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 


OsBiN   G.  Staples,  Respondent,  v.  Copley  A.  Norr, 

Impleaded,  etc..  Appellant. 

In  an  action  upon  a  promissory  note  dated  at  Washington,  D.  C,  made 
payable  at  a  bank  in  the  state  of  New  York,  which  bore  interest  at  a 
rate  legal  in  the  place  of  its  date,  but  illegal  in  this  state,  it  appeared 
that  the  note  was  given  to  take  up  another  note  dated  at  Washington 
and  payable  there,  which  bore  the  same  rate  of  interest  and  was 
flimilarlj  indorsed.  The  arrangement  for  renewal  was  made  in  Wash- 
ington where  the  note  in  suit  was  drawn;  it  was  handed  to  the  maker  to 
execute,  he  took  it  to  his  home  in  New  York  where  he  signed  it  and  the 
defendant  N.  indorsed  it.  The  note  was  then  mailed  to  plaintiff  at 
Washington.  The  indorser  set  up  usury  as  a  defense.  J3e2(^,  untenable; 
that  as  the  contract  of  the  parties,  evidenced  by  the  note,  was  made  in,  it 
was  governed  by  the  laws  of  the  District  of  Columbia;  that  the  affixing  of 
their  signatures  by  the  maker  and  indorser  were  simply  details  in  the  per- 
formance and  execution  of  the  contract  which  was  consummated  when 
the  note  was  received  by  plaintiff;  that  the  naming  of  a  New  York  bank 
as  the  place  of  payment  did  not  characterize  it  as  a  New  York  con- 
tract; and  that  while  the  engagement  of  the  indorser  was,  in  a  sense, 
independent  of  that  of  the  maker,  this  did  not  affect  the  local  character 
of  the  contract. 

(Argued  June  25,  1891;  decided  October  6, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  25,  1890,  which  aflSrmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict  directed  by  the  court. 
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The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jf.  M.  Waters  for  appellant.  Upon  the  whole  evidence  the 
court  erred  in  holding  that  as  matter  of  law  both  the  note  and 
contract  by  indorsement  were  not  New  York  contracts. 
{Everette  v.  VendryeSy  19  N.  Y.  436 ;  Hyde  v.  Goodnow^  3  id. 
267 ;  U.  N,  Bamk  v.  LaCombe,  84  id.  367,  378 ;  17  Johng. 
510 ;  84  K  Y.  378  ;  88  id.  367 ;  AyToar  v.  Sheldon,  12  Wend. 
443 ;  1  Pars,  on  Cont.  276 ;  Dickinson  v.  Edwards,  77  N.  Y. 
576 ;  Clayes  v.  Hooker^  4  Hun,  231 ;  Jewell  v.  Wright,  30 
K  Y.  259  ;  Bowen  v.  Newell,  13  id.  290  ;  Hildreth  v.  Shep- 
ard,  65  Barb.  265 ;  II.  N.  Bank  v.  Rea,  64  id.  175 ;  Baline 
V.  Wombough,  38  Barb.  352 ;  SherriU  v.  Hopkins.  1  Cow.  103 ; 
Chapman  v.  Robertson,  6  Paige,  627 ;  Le Breton  v.  Miles,  8 
id.  261 ;  Bank  of  Com,  v.  R.  R,  R,  Co,,  10  How.  Pr.  1 ; 
Bishop  on  Cont.  §  1 882  ;  Warner  v.  Jaffray,  96  N.  Y.  248 ; 
Sheldon  v.  HaxUrn,  91  id.  124 ;  Edgerly  v.  Bush,  81  id.  199; 
Dyke  v.  E,  R,  R,  Co,,  45  id.  119 ;  Martin  v.  Hill,  12  Barb. 
621 ;  2  Kent,  460  ;  Le^  v.  SeUeck,  33  N.  Y.  612,  615  ;  A,  Bank 
V.  R,  Bank,  41  Barb.  601 ;  Musson  v.  Lake,  4  How.  [U.  S.] 
262 ;  Bralston  v.  Gibson,  9  id.  263.)  The  promissory  note 
set  forth  in  the  complaint  is  a  contract  whereby  more  than  six 
per  cent  per  annum  is  contracted  to  be  reserved  and  taken  for 
the  loan,  use  and  forbearance  of  money,  and  as  such  it  is  void 
for  usury,  if  it  is  a  New  York  contract.  (2  R.  S.  772,  §  5 ; 
Dickinson  v.  Edioards,  77  N.  Y.  576  ;  Sheldon  v.  Ha^xton,  01 
id.  131 ;  W.  a  B(Mik  v.  Low,  81  id.  566 ;  D.  L  Co.  v.  FooU, 
16  Fed.  Eep.  262.) 

John  C  McCartin  for  respondent.  The  note  in  suit,  being 
given  in  renewal  of  a  valid  debt  owing  by  defendants,  resi- 
dents of  this  state,  to  plaintiff,  a  resident  of  the  District  of 
Columbia,  in  pursuance  of  an  agreement  there  made,  and  at  a 
rate  of  interest  valid  in  the  District  of  Columbia,  it  is  not 
rendered  invalid  by  reason  of  being  signed  in  this  state,  or 
payable  here.     {A.  N.  Bank  v.  Sheffield,  4  Hun,  421 ;  TUden. 
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V.  Blair,  21  Wall.  241;  W.  C.  S.  Bankv,  Low,  81  N.  Y. 
566 ;  W.  T.  <&  C.  Co.  v.  XOderhouse,  87  id.  431 ;  Zee  v.  Selli<ih, 
33  id.  615.)  The  maker  being  the  principal  debtor,  or  pri- 
marily liable  on  the  note,  and  the  indorser  surety,  the  surety 
has  no  separate  standing  in  respect  to  the  defense  of  nsury. 
{Stewart  v.  BramhaUy  74  N.  Y.  87 ;  Z7.  i\r.  Bank  v.  Wheeler, 
60  id.  612.)  It  was  the  dnty  of  the  defendant  to  allege  and 
prove  all  the  facts  which  he  relied  upon  to  establish  usury. 
{Manning  v.  Tyler,  21  N.  Y.  567 ;  TT.  T.  cfe  C,  Co,  v.  EUder- 
house,  87  id.  435.)  There  was  no  error  in  directing  a  verdict 
for  the  plaintiif.  {Dillon  v.  Cookcroft,  90  N.  Y.  649  ;  Ormea 
Y.  Dauche,  82  id.  443  ;  Kochder  v.  Adler,  78  id.  287.) 

Gray,  J.  The  promissory  note  in  suit  bears  date  at  Wash- 
ington, D.  C,  April  5,  1889 ;  was  made  payable  at  a  bank  in 
Watertown,  N.  Y.,  and  carried  interest  at  the  rate  of  seven 
per  oent  per  annum.  The  appellant  was  indorser  upon  it,  and 
defends  on  the  ground  of  usury.  If  the  contract  of  the  parties, 
which  is  evidenced  by  this  note,  was  governed  by  the  laws  of 
this  state,  the  defense  should  have  prevailed;  but  if  made 
under  the  laws  of  the  District  of  Columbia  the  judgment  was 
right  and  should  be  sustained. 

Tlie  note  was  given  in  renewal  of  a  balance  due  upon  a  prior 
note,  made  by  and  between  the  same  parties,  which  bore  date 
at  Washington,  D.  C,  April  5,  1888 ;  was  payable  one  year 
after  date  at  a  bank  in  Washington ;  bore  the  same  rate  of 
interest  and  was  similarly  indorsed.  Some  payments  were 
made  on  account  of  the  principal,  but,  before  its  maturity,  the 
maker  requested  of  plaintiff,  a  resident  of  Washington,  by 
letter,  to  renew  for  the  balance  remaining  due.  Failing  to 
receive  any  reply,  he  went  on  to  Washington  and  there  pre- 
vailed upon  the  plaintiff  to  agree  to  take  a  new  note  for  his 
debt.  This  note  was  then  drawn  by  the  plaintiff  and  handed 
to  the  maker  for  execution,  who  took  it  back  to  his  home  in 
Syracuse,  N.  Y.,  where  his  and  the  appellant's  signatures  were 
affixed,  as  maker  and  indorser  respectively.  It  had  been 
agreed  with  the  plaintiff  that,  upon   this  new  note   being 
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returned  to  him,  lie  would  send  back  the  original  note,  and  the 
appellant  himself  mailed  the  renewal  note  to  the  plaintiff  in 
Washington. 

These  facts,  which  were  not  disputed,  should  make  it  per- 
fectly obvious  that  there  was  here  every  essential  to  a  vaUd 
contract  under  the  laws  of  the  plaintiffs  domicile,  and  the 
X  only  accompaniment  lacking  to  a  full  local  coloring  was  the 
foreign  place  named  for  payment.  For  tlie  affixing  of  the  sig- 
natures to  the  note  by  the  maker  and  the  indorser,  however 
important  as  acts,  was,  yet,  but  a  detail  in  the  performance 
and  execution  of  the  contract  which  had  been  agreed  upon 
with  the  plaintiff.  But  naming  a  JSTew  York  bank  as  the 
place  where  the  maker  would  provide  for  the  payment  of  the 
note,  did  not  characterize  the  contract  in  one  way  or  the  other. 
That  arrangement  was  one  simply  for  the  convenience  of  the 
maker.  It  could  have  no  peculiar  effect.  The  transactionB, 
which  resulted  in  an  agreement  to  extend  the  time  for  the 
payment  of  the  debt  and  to  accept  a  new  note,  took  place 
wholly  in  the  District  of  Columbia,  and  what  else  was  enacted 
in  the  matter  elsewhere  neither  added  to  nor  altered  the  agree- 
ment of  the  parties.  Though  the  engagement  of  the  indorser, 
in  a  sense,  was  independent  of  that  of  the  maker,  that  propo- 
sition is  one  which  does  not  affect  the  local  chanacter  of  tlie 
contract,  but  which  simply  concerns  the  question  of  the 
enforcement  of  the  indorser's  liability.  Whatever  the  previ- 
ous knowledge  of  the  appellant,  as  to  the  negotiations  and  the 
agreement  for  a  renewal  of  the  promise  to  pay  between  the 
maker  of  the  old  note  and  the  plaintiff,  the  question  is  without 
importance.  When  he  indorsed  the  note,  which  had  been 
prepared  and  was  brought  to  him,  and  sent  it  through  the 
mail  to  the  plaintiff,  his  engagement  was  with  respect  to  a 
contract  validly  made  according  to  the  laws  of  the  District  of 
Columbia,  and  when  the  note  was  received  by  the  plaintiff  the 
transaction  was  then  consummated  in  that  place.  In  Zee  v. 
SeUech  (33  X.  Y.  G15)  it  was  said,  with  respect  to  an  indorse- 
ment in  Illinois  of  a  note  made  in  New  York,  that  the  fact 
of  the  indorser  writing  his  name  elsewhere  was  of  no  moment 
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Upon  delivery  by  his  agent  to  the  plaintiffs  in  Kew  York,  it 
became  operative  as  a  mutual  contract. 

The  agreement,  which  was  made  in  Washington  for  the 
giving  of  the  promissory  note  in  question,  was  the  forbear- 
ance of  a  debt  already  due,  upon  which  the  appellant  was 
liable ;  and  the  renewal  of  his  engagement  as  indorser 
upon  the  note,  without  any  qualification  of  his  contract  of 
indorsement,  was  in  fact  an  act  in  ratification  and  execution 
of  the  previous  agreement.  That  agreement  between  the 
plaintiff  and  the  maker  in  Washington  took  its  concrete  legal 
form  in  a  note,  prepared  there  by  the  plaintiff,  with  a  rate  of 
interest  sanctioned  by  the  laws  of  his  domicile,  adopted  by  the 
appellant  by  indorsement  in  blank,  and  made  operative  as  a 
mutual  contract  by  delivery  to  plaintiff  in  Washington  through 
the  mails. 

For  the  court  to  hold,  because  the  note  was  not  actually 
signed  and  indorsed  in  the  District  of  Columbia,  where  the 
agreement,  it  evidenced,  was  made,  or  because  it  was  made 
payable  in  another  state,  that  the  contract  was  void  as  contra- 
vening the  usury  laws  of  the  place  of  signature  and  of  i>ay- 
ment,  would  be  intolerable  and  against  decisions  of  this  court. 
( Wayne  Co.  Sav.  Bank  v.  Zow,  81  N.  Y.  566 ;  Western  T,  <& 
C.  Co.  V.  Kilderhouse^  87  id.  430 ;  Sheldon  v.  Ilaxtun^  91 
id.  124.) 

I  think  the  plaintiff  was  entitled  to  recover,  as  upon  a  con- 
tract made  under  the  government  of  the  laws  of  the  District 
of  Columbia  afid,  therefore,  vaUd  and  enforceable  in  any  state. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  The  Split  Eook 
Cable  Koad  Company  to  Acquire  Real  Estate  of 
Charles  Hughes  et  al. 


A  contemplated  possible  limited  use  by  a  few,  and  not  then  as  a  right  but 
by  way  of  permission  or  favor,  is  not  a  public  use,  and  so  is  not  sufficient 
to  authorize  the  taking  of  private  property  against  the  will  of  the  ovner. 

Upon  an  application  to  appoint  commissioners  to  appraise  private 
property  sought  to  be  acquired  by  a  corporation  organized  under 
the  act  of  1888  (Chap.  462,  Laws  of  1888),  which  authorizes  the 
formation  of  elevated  tramway  corporations  for  the  transportation 
of  freight  and  the  condemning  of  private  lands  for  the  corporate  pur- 
poses,  these  facts  appeared:  The  petitioner's  articles  of  association  state 
that  it  was  formed  for  the  purpose  of  constructing  maintaining  and  oi)erat- 

,  ing  an  elevated  tramway  between  two  points  specified,  "a  distance  of 
about  four  miles."  The  map  originally  filed,  and  the  only  one  filed,  did 
not  include  the  lands  in  question.  The  tramway  had  been  built  and 
was  in  operation  for  a  distance  of  about  three  and  one-half  miles.  One 
of  the  termini  was  upon  the  lands  of  a  manufacturing  corporation,  the 
other  upon  the  lands  of  the  petitioner,  near  the  manufactory  of  said  corpo- 
ration. The  incorporators  of  the  petitioner  were  stockholders,  interested 
in  said  corporation,  and  the  petitioner  was  organized  and  thus  far  has 
been  operated  exclusively  as  an  instrumentality  to  facilitate  the  business 
of  the  corporation.  The  lands  sought  to  be  acquired  were  to  increase 
the  petitioner's  terminal  facilities  at  the  northern  terminus  of  its  road. 
There  is  no  public  highway  leading  to  this  terminus.  All  that  was 
claimed  by  the  petitioner  was  that  the  surplus  of  the  capacity  of  the 
road,  after  supplying  the  wants  of  said  manufacturing  corporation,  was 
to  be  let  to  some  one  individual  engaged  in  selling  coal,  to  be  used  in 
transporting  that  article.  As  to  whether  there  would  be  any  such  sur- 
plus or  whether  it  could  be  availed  of  by  the  public,  did  not  appear. 
It  also  appeared  that  the  petitioner  had  lands  which  could  be  used  for 
the  purpose  for  which  the  land  in  question  was  desired,  but  not  as  con- 
veniently. Held,  that  the  use  for  which  the  land  was  sought  to  be 
acquired  was  not  public,  but  private,  and  that  the  petitioner's  appli- 
cation was  properly  denied. 

Reported  below,  58  Ilun,  351. 

(Submitted  June  25,  1891;  decided  October  6,  1891.) 


Appeal  from  order  of  tlie  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  December  6, 


1891.]  Matteb  of  S.  E.  C.  R.  Co.  409 

Statement  of  case. 

1890,  which  reversed  an  order  of  Special  Term  appointiBg 
commissioners  of  appraisal  and  dismissed  the  proceedings. 

The  nature  of  the  proceeding  and  the  facts,  so  far  as  mate- 
rial,  are  stated  in  the  opinion. 

William  G.  Tracy  for  appellant  The  taking  of  private 
property  for  the  purpose  of  an  elevated  tramway  of  this 
description,  is  a  taking  for  a  public  use  within  the  principles 
established  by  the  courts  cf  this  and  other  states.  {B,^  etc.^ 
R.  jR.  Co.  V.  Brainard,  9  N.  Y.  100 ;  N.  F.  R.  R.  Co,  v. 
De  Veauxy  108  id.  221 ;  Mills  on  Em.  Domain,  §§  12, 13, 161 ; 
R.  G.  Co.  V.  Richardson,  63  Barb.  437 ;  O'Reilly  v.  K  F. 
€o.j  32  Ind.  169 ;  Coster  v.  T.  W.  Co.,  18  N.  J.  Eq.  54 ;  Fhil^ 
lips  V.  Watson,  63  Iowa,  28 ;  Talbot  v.  Hudson,  16  Gray,  417 ; 
Harvey  v.  Thomas,  10  Watts,  68 ;  Hays  v.  Risher,  32  Penn. 
St.  169 ;  Ba/nkhead  v.  Brown,  25  Iowa,  540 ;  N.  Y.  C.  R. 
R.  Co.  V.  M.  G.  L.  Co.,  63  N.  Y.  326 ;  CUrTce  v.  Blachmar, 
47  id.  150 ;  Laws  of  1878,  chap.  203.)  Lands  adjacent  to  the 
proposed  route  of  an  elevated  tramway  convenient  for  terminal 
facilities  may  be  condemned  as  required  for  the  purposes  of 
incorporation*  {Hamnihal  cfe  S.  J.  R.  R.  Co.  v.  Mader,  49 
Mo.  165 ;  C.  B.  &  A.  R.  R.  Co.  v.  Wilson,  17  111.  123 ;  H. 
R.  R.  Co.  V.  Kip,  46  N.  Y.  546 ;  In  re  iT.  Y.  C.  cfe  H.  R. 
R.  R.  Co.,  77  id.^248 ;  iV.  Y.  C.  cfe  H.  R.  R.  R.  Co.  v.  If.  G. 
Co,,  63  id.  329  ;  In  re  Bushwick  Ave.,  48  Barb.  9 ;  Gisey  v. 
C.  W.  (&  Z.  R.  R.  Co.,  4  Ohio  St.  308.)  The  findmg  of  the 
court,  made  at  appellant's  request,  that  the  Split  Rock  Cable 
Company  has  filed  no  map  indicating  their  route  extended  over 
respondent's  lands,  does  not  prevent  the  condemnation  of  the 
property  in  question.  (Laws  of  1888,  chap.  462,  §  7 ;  Laws 
of  1850,  chap.  140,  §  22 ;  In  re  S.  B.  R.  Co.,  53  nun,»l61.) 
None  of  the  findings  of  fact  made  by  tlie  court  at  the  request 
of  the  appellant  require  the  reversal  of  the  order  appealed 
from.  (Nobis  v.  Pollock,  53  Hun,  441.)  It  was  incumbent 
upon  the  petitioner  to  establish  that  the  use  was  a  public  one, 
and  that  the  land  was  required  in  the  operation  of  its  business, 
and  these  facts  could  only  l)e  established  by  parol  proof.  {N. 
SiCKELs — Vol.  LXXXIII.        52 
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F.  W.  R.  Co.  V.  De  Veaux,  108  N.  Y.  376.)  Where  the  ch» 
acter  of  a  transaction  depends  npon  the  intent  of  the  party 
who  performs  it,  such  party  may  testify  to  his  intention  and 
purpose.  {Seymour  v.  Wilsorij  14  N.  Y.  567;  Kenyan  v. 
Luther,  19  K.  Y.  S.  E.  32 ;  Thurstoii  v.  ComeU,  38  N.  Y. 
281 ;  Pritcha/rd  v.  Hirt,  39  Hnn,  378.)  The  evidence  given 
by  King  was  sufficient  to  show  that  the  road  was  intended  for 
public  use.    {N.  W.  Co.  v.  DeVecMx,  108  K  Y.  375.) 

Thmnaa  Hogan  for  respondent.  It  was  error  for  the  conrt 
to  deny  the  motion  to  dismiss  the  proceedings.  The  act  under 
which  the  appellant  was  incorporated  imposed  no  public  duties 
or  obligations  upon  it,  and  consequently  the  public  would  have 
no  right  to  use  the  petitioner's  tramway.  (2  E.  S.  1738,  §  1 ; 
Laws  of  1888,  chap.  467,  §  1 ;  /n  re  JUT.  F.,  L.  cfe  F.  R  E. 
Co.,  99  N.  Y.  12 ;  B,  i&  N.  Y,  B.  B.  Co.  v.  Brainard,  9  id. 
100  ;  In  re  Eureka,  96  id.  41.)  The  petitioner  corporation 
was  not  adapted  to  serve  any  public  use.  {People  v.  P,  D, 
Co.,  11  Col.  147 ;  In  re  B.  II  <&  Z.  B.  B.  Co.,  110  N.  Y. 
119 ;  Scholl  V.  G.  C  Co.,  118  111.  427;  In  re  S.  B.  B.  B.  Co,, 
119  N.  Y.  141.)  Aside  from  the  character  of  the  petitioner's 
structure,  not  being  a  public  use  and  not  adapted  for  a  public 
use,  the  evidence  shows  that  it  was  not  intended,  in  fact,  for  a 
public  use.  (Pierce  on  Eailroads,  144 ;  In  re  D.  C  Assn^,  60 
N.  Y.  569  ;  99  id.  12.)  The  alleged  puq^oses  for  which  the 
appellant  sought  to  condemn  the  respondents'  lands  were  also 
contingent  and  uncertain.  {B.  <&  S.  B.  B.  Co.  v.  Da/vu,  43 
N.  Y.  145 ;  47  N.  J.  L.  43,  518.)  The  petitioner  was  not 
entitled  to  condemn  the  lands  of  respondents  because  they  filed 
no  map,  as  required  by  the  General  Eailroad  Act.  {People  ex 
rel.  1*.  T.  A.  B.  B.  Co.,  112  K  Y.  402 ;  In  re  A.  B.  E  B. 
Co.,  123  id.  351 ;  Laws  of  1888,  chap.  462,  §  7  ;  In  re  P.  B. 
Co.,  108  K  Y.  483  ;  In  re  Thoinpsmi,  57  Hun,  119;  In  reB. 
E.  W.  B.  B.  Co.,  10  Abb.  [N.  C]  104 ;  In  re  N.  Y.  &  B.  B. 
B.  Co.,  62  Barb.  85.)  The  attempt  on  the  part  of  the  Solvay 
Process  Company,  under  the  statute  and  through  the  instru- 
mentality of  the  subordinate  corporation,  to  take  the  lands  of 
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the  respondents  under  a  pretense  of  a  public  use,  was  a  fraud 
upon  the  respondents  and  upon  the  court,  and  a  perversion  of 
the  purposes  of  the  statute.  {Fanning  v.  Osborne^  102  N.  Y. 
441  \  N.T.<&  H.  R.  jR.  Co,  v.  Kij^p,  46  id.  553.)  The  peti- 
tioner in  this  case  did  not  estabhsh  the  fact  that  it  endeavored 
to  purchase  the  property  before  attempting  to  condemn  it  {In 
reKB.  W.  dkM,  Oo.,%%^.YA2',InreN.F.&W.R.  Co.,  108 
id.  375.)  The  purpose  for  which  they  pretended  to  need  this 
land  is  to  run  surface  cars.  Tliis  is  not  within  the  purposes  of 
the  incorpoltition  and  power  to  condemn  lands  for  such  pur- 
poses is  not  given  by  the  statute.  (112  N.  Y.  396  ;  12  K  Y. 
Supp.  506, 514;  Harding  y.  GoeUetty  3  Yerg.  41 ;  Atty.-Oen,  v. 
Eau  Clmre,  37  Wis.  400  ;  Sadler  v.  Laughlan,  34  Ala.  302.) 
The  lands  are  not  at  all  necessary  for  the  Split  Kock  Cable 
Company.  {In  re  R.  <&  G.  H,  R,  Co,,  12  N.  Y.  Supp.  566.) 
When  a  party  seeks  to  condemn  lands  two  things  must  be 
shown  :  First,  legislative  warrant  for  the  taking ;  and  second, 
when  the  right  is  challenged  that  it  is  taken  for  a  public  use. 
{In  re  N,  F  cfe  W.  R.  Co.,  108  N.  Y.  375,  383 ;  112  id.  405  ; 
People  ex  rel.  v.  Newton,  Id.  396  \  In  re  S.  B.  R.  R.  Co., 
119  id.  141 ;  AsU/i^  v.  A.  R.  Co.,  113  id.  93  ;  In  re  E.  B.  N. 
&  M.  Co.,  96  id.  42 ;  R.  R.  R.  Co.  v.  Davis,  43  id.  137 ;  In 
re  N.  T.  cfe  C.  R.  R.  Co.,  1  Hun,  496  ;  In  re  D.  C.  Assn.,  66 
N.  Y.  569 ;  C.  K  I  P.  R.  R.  Co.  v.  WiUsie,  116  111.  449 ; 

118  id.  427 ;  People  v.  P.  D.  Co.,  11  Col.  147 ;  Ya/mer  v. 
MaHim.,  21  N.  Y.  534 ;  70  Penn.  St.  210 ;  79  id.  257 ;  51  Cal. 
269  ;  31  W.  Y.  710 ;  In  re  R.  H.  cfe  L.  R.  R.  Co.,  110  K  Y. 

119  ;  In  re  R.  E.  R.  Co.,  123  id.  351.) 

O'Bmen,  J.  The  Split  Rock  Cable  Road  Company,  a  cor- 
poration organized  under  chapter  462  of  the  Laws  of  1888, 
entitled  "  An  act  to  authorize  the  formation  of  elevated  tram- 
way corporations  and  to  regulate  the  same,"  applied  by  petition 
to  the  Supreme  Court  for  authority  to  take  for  its  corporate 
use  certain  lands  of  which  the  respondents  are  the  owners. 
The  right  to  take  these  lands  was  contested  by  the  owners  on 
several  grounds,  among  them,  that  the  use  for  which  they  were 
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required  by  the  corporation  was  not  public.  The  Special  Tenn 
granted  the  application  and  directed  the  appointment  of  com* 
missioners  to  appraise  the  value  of  the  property,  and  this  order 
has  been  reversed  by  the  General  Term.  There  are  some 
questions  of  minor  importance,  such  as  the  omission  of  the 
petitioner  to  file  a  map,  and  the  present  necessity  for  acquiring 
the  lands  for  any  purpose  that,  in  our  view,  need  not  be  con- 
sidered. The  prominent  question  is  whether  the  applications 
for  the  taking  of  private  property  for  a  public  use  in  fact  or 
for  a  purpose  merely  private.  The  provisions  of'  the  statute 
under  which  the  petitioner  is  incorporated,  so  far  as  they  are 
material  to  the  question,  are  as  follows : 

"  §  1.  Any  number  of  persons,  not  less  than  thirteen,  may 
form  a  company  for  the  purpose  of  constructing,  maintaining 
and  operating  an  elevated  tramway,  constructed  of  poles,  piers, 
wires,  rods,  ropes,  bars  or  chains,  for  the  transportation  of 
freight  in  suspended  buckets,  cars  or  other  receptacles  for  hire, 
and  for  that  purpose  may  make  and  sign  articles  of  association 
in  which  shall  be  stated  tlie  name  of  the  company,  the  number 
of  years  the  same  is  to  continue,  the  places  from  and  to  which 
the  said  tramway  is  to  be  constructed,  maintained  and  operated, 
and  the  length  of  said  tramway  as  near  as  may  be." 

The  particular  powers  which  such  corporation  may  possess 
and  exercise  are  enumerated  and  specified  in  i\\e  following 
provisions : 

"  §  6.  Every  corporation  formed  under  this  act  shall  have 
power  and  authority : 

"  1.  To  cause  such  examination  and  surveys  for  its  proposed 
tramway  to  be  made  as  may  be  necessary  to  the  selection  of 
the  most  advantageous  route;  and  for  such  purpose  by  its 
officers  and  servants  to  enter  upon  the  lands  or  waters  of  any 
person,  but  subject  to  responsibility  for  all  damages  which 
shall  be  done  thereto. 

"  2.  To  lay  out  its  tramway  and  to  construct  the  same  as 
hereby  provided. 

"  §  7.  In  case  any  company  formed  under  this  act  is  unable 
to  agree  for  tlie  purchase,  use  or  lease  of  any  real  estate  required 
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for  the  purposes  of  its  incorporation,  it  shall  have  the  right  to 
acquire  title  in  fee  to  tlie  same  in  the  manner  and  by  the  pro- 
ceedings provided  by  law  for  acquiring  title  to  lands  for  rail- 
road use,  by  railroad  corporations,  under  the  provisions  of 
chapter  140  of  the  Laws  of  1860,  and  the  several  acts  amend- 
ing the  same,  supplemental  thereto,  so  far  as  the  same  are 
applicable. 

'•  §  9.  Every  corporation  formed  under  this  act  shall  have 
power  and  authority  to  erect  and  maintain  all  necessary  and 
convenient  buildings,  stations,  fixtures  and  machinery  for  the 
accommodation  and  transaction  of  its  business." 

The  articles  of  association  of  the  petitioner,  which  are 
acknowledged  June  13,  1888,  and  filed  June  19,  1888,  state 
that  the  subscribers  ''  have  fussociated  together  as  an  elevated 
tramway  corporation,  to  continue  in  existence  for  the  period 
of  fifty  years,  for  the  purpose  of  constructing,  maintaining 
and  operating  an  elevated  tramway  between  Split  Rock  and 
Onondaga  Lake,  a  distance  of  about  four  miles,  both  of  which 
places  are  in  Onondaga  county." 

The  capital  stock  of  the  petitioner  was  all  paid  in,  and  in  June 
1889,  it  completed  its  tramway  from  Split  Rock  northerly  to 
near  the  Erie  canal  a  distance  of  about  three  and  a  half  miles, 
and  since  then  it  has  been  in  operation.  The  tramway  con- 
sists of  two  elevated  cables,  held  upon  supports  and  parallel 
to  each  other,  about  ten  feet  apart,  on  which  run  buckets  by 
means  of  a  trolley  or  pulley,  one  line  taking  the  buckets  that 
have  been  filled,  and  the  other  line  taking  back  the  buckets 
which  are  empty.  The  location  of  the  southern  terminus  of 
this  tramway  is  upon  the  land  of  the  petitioner,  just  north  of 
the  lands  now  desired  to  be  taken,  and  is  in  a  gorge  about  90 
feet  lower  than  the  Hughes  land. 

There  is  nothing  in  the  statute  under  which  the  corporation 
was  formed  nor  in  the  objects  of  the  corporation  as  expressed 
in  the  articles  of  association  suiiicient  to  warrant  the  conclusion 
that  the  business  which  it  is  organized  to  carry  on  is  public  in 
the  sense  that  enables  it  to  take  private  property  under  the 
power  of  eminent  domain.     The  Special  Term,  however,  found 
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as  matter  of  fact  that  the  lands  required  by  the  corporation 
and  described  in  the  petition  weri  for  a  public  use,  and  it 
remains  to  inquire  whether  the  General  Term  was  right  in 
holding,  as  it  did,  that  this  finding  was  without  evidence  to 
support  it.  The  facts  and  circumstances  from  which  the 
nature  of  the  use  to  which  the  corporation  proposes  to  apply 
the  property  sought  to  be  condemned,  are  practically  undi&. 
puted.  The  company  has  filed  no  map  indicating  an  intention 
in  any  way  to  include  the  land  in  question  within  the  bonnda* 
ries  of  its  property,  a  fact  which,  standing  alone,  woTild  fonn 
a  very  serious  obstacle  to  the  success  of  the  application. 
{Matter  of  the  Rochester  Electric  Ra/ikoay  Cotupany^  123 
N.  Y.  351.) 

The  map  of  its  route  originally  filed,  taken  in  connection 
with  the  evidence,  shows  that  the  southern  terminus  of  the 
tramway  is  upon  the  land  of  the  petitioner  and  near  the  estab- 
lishment of  the  Solvay  Process  Company,  a  corporation  engaged 
in  a  large  and  growing  business,  consisting,  as  is  to  be  inferred 
from  the  evidence,  in  the  production  of  soda  ash.  This  com- 
pany owns  one  hundred  acres  of  land  upon  which  are  stone 
quarries,  and  this  land  entirely  surroimds  the  terminus  of  the 
tramway  as  well  as  the  land  in  question.  The  northern  ter- 
minus of  the  tramway  as  now  built  is  also  on  the  lands  of  the 
Solvay  Process  Company  at  the  lime-kiln  of  their  works,  abont 
500  feet  from  the  Erie  canal.  The  incorporators  of  the  peti- 
tioner were  practically  all  stockholders  and  persons  interested 
in  the  Solvay  Company,  and  it  is  quite  apparent  that  the  peti- 
tioner was  organized  and  is  operated  as  an  instrumentality  to 
facilitate  the  business  operations  of  the  Solvay  Company.  The 
only  business  that  it  has  thus  far  carried  on  was  for  that  com- 
pany. As  now  constructed  the  limit  of  its  carrying  capacity 
cannot  exceed  750  tons  per  day.  It  has  thus  far  been  operated 
practically  night  and  day,  and  has  succeeded  in  carrying  for 
the  Solvay  Company  350  to  400  tons  of  stone  a  day.  /There 
is  no  public  highway  leading  to  the  northern  terminus  of  the 
road  by  means  of  which  the  public  can  obtain  access  for  ita 
use ;  that  the  road  has  thus  far  been  entirely  for  the  benefit  of 
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the  Solvay  Company,  and  that  its  business  is  to  be  entirely 
subordinate  in  the  future  to  the  plans  and  interests  of  the  same 
company  is  entirely  clear.  From  the  evidence  of  the  president 
of  the  petitioner  and  other  witnesses  in  support  of  the  appli- 
cation the  most  that  is  claimed  is  that  the  surplus  of  the  capacity 
of  the  road,  after  supplying  the  wants  of  the  Solvay  Company, 
is  to  be  devoted  to  public  use  in  carrying,  in  buckets,  freight 
oflfered  to  it  by  any  person,  providing  such  freight  is  suitable  to 
the  buckets  and  the  road.  Whether  there  is  to  be  any  surplus 
-capacity  as  the  Solvay  Company  continues  to  expand  its  business, 
and,  if  so,  how  much,  are  questions  which  are  left  entirely 
uncertain.  /  From  the  testimony,  it  appears  that  the  lands  are 
required  in  order  to  increase  the  terminal  facilities  of  the  tram- 
way company  by  building  other  tramways  on  the  surface  to 
facilitate  the  carrying  of  stone  to  the  cable  station,  by  erecting 
buildings  for  the  storage  of  freight  and  for  repair  shops,  and 
to  furnish  means  of  access.  The  company  has  other  lands 
that  could  be  used  for  these  purposes,  but  it  is  not  so  con- 
venient. The  evidence  does  not  suggest  any  business  that  the 
petitioner  is  to  carry  on  in  the  future  any  more  than  in  the 
past,  beyond  the  carrying  of  stone  for  the  Solvay  Company, 
except,  possibly,  the  carrying  of  coal.  In  regard  to  that,  it  is 
best  to  describe  the  project  in  the  language  of  the  president 
himself,  who  said :  "  We  intend  to  make  a  contract  with  some 
private  individual  to  furnish  him  with  coal,  so  that  he  can 
transport  it  or  sell  it  to  people  in  that  vicinity ;  to  establish  a 
coal  yard  the  same  as  anywhere,  not  that  the  Solvay  Process 
Company  or  the  cable  company  will  establish  a  coal  yard ; 
some  individual  will  have  to  run  it,  with  whom  we  will  make 
a  contract  to  carry  coal,  and  we  propose  to  limit  the  contract 
to  one  individual  for  the  present."  Looking  at  the  statute 
under  which  the  petitioner  was  incorporated,  the  object  of  its 
incorporation  as  described  in  the  certificate  and  the  evidence 
in  regard  to  the  manner  in  which  it  has  been  and  is  to  be  oper- 
ated and  the  purpose  of  its  corporate  existence,  we  think  it  is 
entirely  clear  that  the  use  to  which  the  petitioner  is  to  devote 
the  lands  of  the  respondents  is  not  public,  but  private.     The 
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principles  governing  applications  by  corporations  of  this  char- 
acter to  take  private  property  for  its  corporate  purposes,  have 
been  very  fully  discussed  and  stated  in  a  recent  case  in  thie 
court.  {Matter  of  Nidgo/ra  FaXU  <&  Whirlpool  Ry.  Co.^  108 
K  T.  376.) 

Under  the  doctrine  of  this  and  other  cases,  a  possible  limited 
use  by  a  few,  and  not  then  as  a  right  but  by  way  of  permission 
or  favor,  is  not  sufficient  to  authorize  the  taking  of  private 
property  against  the  will  of  the  owner.  {Matter  of  Deans- 
viUe  Cemetery  Asen.^  66  N.  Y.  569 ;  Matter  of  Eureka  Basin 
Wa/reJumae  cfe  M,  Co.^  96  id.  42;  Matter  of  Rochest&r^ 
HomeUsviUe  c&  Zaek.  R,  Co.y  110  id.  119 ;  MaMer  If.  T.,  L 
<&  W.  Ry.  Co.,  99  id.  12.) 

The  order  appealed  from  is  right,  and  should  be  affirmed, 
with  costs. 

All  concur. 

Order  affirmed. 


The  People  of  the  State  of  New  York,  Appellant,  i\ 

Reuben  Tanner,  Respondent. 

Where  language  is  used  in  a  statute  which  has  a  natural  and  legitimate 
office  to  perform,  a  construction  which  will  create  a  criminal  offense 
when  none  is  expressed,  is  not  justified. 

In  an  action  to  recover  a  penalty  for  an  alleged  violation  of  the  provision 
of  the  statute  in  relation  to  fishing  with  nets  in  the  fresh  waters  of  this 
state  (§  23,  chap.  534,  Laws  of  1879,  as  amended  by  chap.  127,  Laws  of 
1884),  which  prohibits  the  catching  or  killing  of  any  fish,  with  certain 
exceptions,  among  which  are  "suckers,"  in  any  way  except  by  angling 
with  a  hook  and  line,  in  any  of  the  fresh  waters  of  the  state,  except 
certain  places  named,  among  which  W.  creek  was  not  included,  it  was 
claimed  that  defendant  had  caught  suckers  with  a  net  in  W.  creek,  and 
had  thereby  rendered  himself  liable  to  the  penalty  prescribed  by  the 
statute  ;  that  the  court  should  strike  out.  the  word  suckers  from 
the  exceptions  in  the  prohibitory  clause,  as  in  no  other  way  could 
effect  be  given  to  certain  other  clauses  in  the  form  of  exceptions  con- 
tained in  the  statute,  which  provide  that,  in  waters  si>ecified,  it  shall 
be  lawful  for  certain  persons  to  possess  and  fish  for  suckers  with  a 
seine  or  spear  during  certain  months.  JTeld,  untenable;  that  the  purfK)9a 
of  the  clauses  referred  to  was  simply  to  limit  and  restrict,  in  the  pltfoes 
named,  the  license  to  catch  suckers  given  by  the  general  exception. 
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The  complaint  also  demanded  the  penalty  imposed  hj  said  statute  (§  28) 
upon  one  having  a  net  in  his  possession  on  the  shores  of  waters  inhabited 
by  black  or  Oswego  bass.  The  only  proof  introduced  by  plaintiff  to  show 
that  the  creek  was  inhabited  by  said  bass,  was  that  of  a  witness,  who  tcsti- 
ifled  that  he  had  once  caught  them  therein,  above  the  dam,  which  is  near 
a  river  inhabited  by  them,  and  into  which  the  creek  empties.  Defendant 
proved  by  several  witnesses,  who  had  flshe  1  in  W.  creek  for  many  years, 
that  they  had  never  caught  any  of  said  bass  in  the  creek,  or  seen  any 
that  had  been  caught  there.  The  question  was  submitted  to  the  jury 
and  they  found  in  favor  of  defendant.    Held,  no  error. 

(Argued  June  19,  1891;  decided  October  6,  1891.) 

Appeal  from  judgrnent  of  tlie  General  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  Maj  11,  1891,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict. 

The  nature  of  the  aation  and  the  material  facts  are  stated  in 
the  opinion. 

Martin  Heerjnance  for  appellant.  The  catching  of  suckers 
was  within  the  prohibition  of  the  statute.  (Laws  of  1879,  chap. 
534,  §  23  ;  Potter's  Dwarris  on  Stat.  128.)  Where  acts  are  in 
pari  materia^  if  the  same  words  be  used  in  both  statutes,  a 
distinction  made  in  one  is  a  legislative  expovsition  of  the  sense 
in  which  it  is  to  be  understood  in  the  other.  (Potter's  Dwarris 
on  Statutes,  247 ;  Laws  of  1887,  chap.  620,  §  1.) 

Joseph  Morschauser  for  rerpondent.  The  findings  of  a 
jury  upon  conflicting  testimony,  will  not  be  disturbed  even 
though  the  appellate  court  might  think  otherwise.  {Cullen 
V.  N.  S.  M.  R.  Co.,  46  Hun,  562;  Thorn  v.  Beard,  14  N.  Y. 
Supp.  339.)  The  statute  being  of  a  penal  nature,  should  be 
strictly  construed.  {People  v.  Belknap,  12  N.  Y.  Supp.  145  ; 
Beixton  v.  Wickwire,  54  N.  Y.  226 ;  Hall  v.  Slegd,  7  Lans. 
207 ;  Delafidd  v.  Brady.  108  K  Y.  524.)  Courts  cannot 
correct  supposed  errors,  omissions,  or  defects  in  legislation. 
{McClusky  V.  Comwell,  11  N.  Y.  431 ;  People  v.  Potter,  49 
id.  385.)  The  statute  should  be  read  as  a  whole,  it  being 
ambiguous  and  uncertain,  and  the  exceptions  noted.  (People 
ex  rd,  v.  McCla^e,  99  N.  Y.  89 ;  53  id.  233.)  The  costs 
SioKELs  —Vol,  LXXXTTT.       53 
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were    properly    awarded    against  the  county   of   Dutchess. 
{People  V.  Alden,  112  K  T.  117.) 

RuGEB,  Ch.  J.  This  appeal  calls  for  a  construction  by  the 
court  of  the  meaning  of  section  23  of  chapter  534  of  the  Lawg 
of  1879,  as  amended  by  chapter  127  of  the  Laws  of  1884,  relat- 
ing to  the  subject  of  fishing  in  the  fresh  waters  of  the  state 
with  nets  and  other  devices.  The  action  is  brought  for  the 
recovery  of  two  penalties  for  a  violation  of  the  provisions  of 
section  23  and  24,  respectively,  of  the  act  referred  to.  The 
prohibitory  portion  of  section  23,  claimed  to  have  been  violated, 
reads  as  follows  :  "No  person  shall  kill  or  catch,  or  attempt  to 
kill  or  catch  any  fish  except  minnows,  bullheads,  eels,  suckers 
and  catfish,  in  any  of  the  fresh  waters  of  this  state,  or  in  the 
American  waters  of  the  St.  Lawrence*  river,  in  any  way  or 
manner,  or  by  any  device  whatever,  except  that  of  angling 
with  a  hook  and  line,  save  only  in  the  following  waters :  the 
Hudson  river  below  the  dam  at  Troy."  (And  some  other 
places,  not  including  Wappinger  creek).  "  Any  person  vio- 
lating the  provisions  of  this  section  shall  be  deemed  guilty  of 
a  misdemeanor,  and  in  addition  thereto  shall  be  liable  to  a 
penalty  of  twenty-five  dollars  for  each  and  every  such  oflfense." 

It  is  claimed  by  the  appellant  that  the  defendant  made  himself 
liable  to  a  penalty  by  catching  suckers  with  a  net  in  Wappinger  s 
creek,  Dutchess  county,  although  such  fish  are  expressly  excepted 
from  the  prohibitory  clause  of  such  section.  The  appellant 
claims  that  the  court  should  strike  out  the  word  "  suckers  "  from 
the  exceptions  to  the  prohibitory  clause,  and  read  it  as  though  the 
taking  of  "  suckers  "  with  a  net  was  prohibited  in  all  the  fresh 
waters  of  the  state,  save  those  therein  especially  excepted. 

We  know  of  no  rule  of  construction  which  authorizes  a  conrt 
to  reverse  the  plain  meaning  of  a  penal  statute  and  read  it  so 
as  to  condemn  that  as  a  criminal  act  which  it  expressly  declares 
to  be  lawful.  The  theory  upon  which  the  appellant's  claim  is 
based  is  that  in  no  other  way  c^n  eflfect  be  given  to  certain 
exceptions  in  the  section,  and  that  inasmuch  as  the  settled  rales 
of  interpretation  require  that  some  meaning  should  be  ascribed 
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to  all  of  the  language  of  a  statute,  that  it  can  be  accomplifihed  in 
no  other  way  except  by  striking  out  the  word  suckers  from  the 
list  of  fifih  excepted.  The  expressions  referred  to  are  contained 
in  the  numerous  and  complicated  exceptions  to  the  operation 
of  the  prohibitory  clause,  and  read  as  follows:  "And  also 
except  in  the  waters  of  the  Walkill  river,  in  the  county  of 
Ulster,  wherein  it  shall  be  lawful  for  any  person  or  persons  of 
one  and  the  same  family  or  household  to  possess  and  fish  for 
suckers  and  eels  in  the  waters  of  said  river  during  the  months 
of  March  and  April  and  October  and  November,  with  a  single 
fyke,  the  meshes  of  which  shall  not  be  less  than  one  inch. 
*  *  *  Provided,  further,  that  in  Black  lake.  Mud  lake 
and  Yellow  lake,  in  St.  Lawrence  county,  bullheads,  eels, 
suckers,  catfish  and  pickerel  may  be  killed  with  a  spear,  except 
in  the  months  of  March,  April  and  May."  The  appellant  con- 
tends that  these  exceptions  are  meaningless  if  there  is  a  general 
exception  of  the  taking  of  suckers  in  the  waters  named. 

The  rule  of  construction  contended  for  would  lead  to  a 
manifest  absurdity,  as  it  would  radically  reconstruct  the  pro- 
hibitory clause  and  leave  it  inoperative,  except  as  to  minnows 
alone.  The  plain  meaning  of  the  material  part  of  the  section 
is  attempted  to  be  reversed  through  a  reference  to  certain 
clauses  clearly  intended  for  another  purpose.  It  seems  quite 
plain  that  the  clauses  referred  to  were  inserted  for  the  purpose 
of  limiting  and  restricting  the  exception  of  suckers,  in  the 
places  specially  referred  to,  from  the  operation  of  the  general 
license  to  catch  such  fish.  They  have  a  natural  meaning  and 
effect  by  applying  them  to  the  waters  mentioned,  for  the  pur- 
pose of  authorizing  a  restricted  privilege  only  to  fish  in  such 
places  for  the  classes  of  fish  therein  mentioned.  In  the 
absence  of  these  clauses  the  exceptions  to  the  prohibitory  clause 
would  give  unrestricted  license  for  fishing  in  these  waters,  but 
the  limitations  contained  in  the  quoted  clauses  make  that  a 
limited  privilege,  which  without  it  was  unrestricted. 

The  language  used  thus,  having  a  natural  and  Legitimate 
office  to  perform,  does  not  justify  the  application  of  a  rule  of 
-construction  which  would  create  a  criminal  offense  where  none 
^as  expressed,  and  probably  none  was  intended. 
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A  second  count  in  the  complaint  demands  a  penalty  against 
the  defendant  for  violating  section  23  of  the  act  of  1879,  in 
having  a  fish  net  in  his  possession  on  the  shores  of  \rater8 
inhabited,  among  other  kinds  of  fish,  by  black  or  Oswego  bass. 

The  trial  court  submitted  the  question  to  the  jury  to  deter- 
mine whether  Wappinger's  creek  was  inhabited  by  the  fish 
mentioned,  and  they  found  that  it  was  not  It  is  claimed  by 
the  appellant  that  this  finding  was  not  supported  by  the 
evidence. 

The  only  material  evidence  in  the  case  showing  that  Wap- 
pinger's  creek  was  inhabited  by  black  bass  was  that  of  a  single 
individual  who  lived  near  the  mouth  of  the  creek,  and  who 
testified  that  he  had  caught  black  bass  in  the  creek  above  the 
dam.  It  is  inferable  irom  this  evidence  that  the  witness  lived 
on  tlie  creek  near  the  Hudson  river,  into  wliich  it  empties,  and 
which  is  inhabited  by  bass,  and  that  he  caught  such  fish  near 
that  river  on  a  single  occasion.  This  sporadic  instance  is  far 
from  proving  that  the  creek  was  inhabited  by  such  fish.  There 
wafi  opposed  to  this  evidence  the  testimony  of  a  number  oi 
witnesses  who  had  frequently  fished  in  Wappinger's  creek  for 
a  long  series  of  years,  and  ^ho  had  never  caught  any  bass  in 
the  creek  or  seen  any  that  were  caught  therein. 

The  weight  of  evidence  on  this  question  was,  we  think,  with 
the  defendant,  and  the  jury  were  authorized  in  so  finding. 

The  judgment  should,  therefore,  be  aflirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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The  provision  of  the  Code  of  Civil  Procedure  (§  835)  prohibiting  an  attor- 
ney from  disclosing  professional  communications  made  to  him  bjhis 
client  does  not  apply,  as  between  the  parties,  to  communications  made 
by  two  or  more  persona  in  consultation  with  an  attorney  for  their  mutual 
benefit;  it  cannot  be  invoked  in  any  litigation  which  may  thereafter  arise 
between  such  persons,  although  it  seems  it  may  in  a  litigation  between 
them  and  a  stranger. 
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Where  testimony  of  the  attorney  as  to  communications  so  made  would 
have  been  competent  in  an  action  between  such  persons,  it  is  also  compe- 
tent in  an  action  between  their  personal  representatives  as  such;  and 
this,  although  the  parties  to  the  latter  action  are  personally  interested. 

The  declarations  of  a  testator  or  intestate,  binding  him  or  binding  and 
impairing  his  estate,  may  be  given  in  evidence  against  his  personal  rep- 
resentatives, in  all  cases  where  they  would  have  been  competent  against 
himself,  if  he  had  been  living  and  a  party  to  the  action. 

The  mere  intimation  of  an  opinion  by  a  judge  upon  the  evidence  or  upon 
the  merits  of  the  case,  or  his  comments  upon  the  evidence,  although 
unfavorable  to  one  of  the  parties,  while  it  may  be  ground  for  setting 
aside  the  verdict  on  motion,  furnishes  no  ground  for  a  reversal  in  this 
court,  where  the  case  was  submitted  to  the  jury  upon  a  charge  which 
laid  down  no  improper  rule  of  law. 

Where  the  court  below  has  refused  to  set  aside  the  verdict  and  has  affirmed 
the  judgment  entered  thereon,  in  the  absence  of  any  errors  of  law  prop* 
erly  excepted  to,  the  case  is  not  reviewable  here. 

(Argued  October  6,  1891;  decided  October  13,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  June  2,  1890, 
which  denied  a  motion  for  a  new  trial  made  by  plaintiffs  on 
exceptions  ordered  to  be  heard  in  the  first  instance  at  General 
Term,  and  directed  judgment  on  a  verdict  in  favor  of 
defendant. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  McLouih  for  appellant.  It  was  error  for  the  court 
to  permit  David  S.  Aldrich,  an  attorney  and  counsellor,  to 
state  the  conversation  that  took  place  between  plaintiff's  intes- 
tate and  him,  as  the  communications  made  to  him  were  privi- 
leged. (Code  Civ.  Pro.  §  835;  Bacon  y.  Frisbie^  15  Hun, 
26 ;  80  N.  Y.  394 ;  Root  v.  Wright,  84  id.  72  ;  Gates  v.  Ohn^ 
steady  56  id.  632 ;  Williams  v.  Fiteh^  18  id.  551 ;  Britton  v, 
Lorem,  45  id.  51 ;  People  v.  Graham,  63  Barb.  483 ;  Loder 
V.  Wlielpley,  111  N.  Y.  48,  239 ;  Ilalcoinl  v.  Ilalcomh,  95  id, 
316 ;  Jn  re  O'Neil,  7  N.  Y.  Supp.  107 ;  27  Ilun,  331 ;  40  id. 
91 ;  Orattan  v.  M.  Ins.  Co.,  60  id.  281 ;  Edington  v.  M.  Z. 
Ins.   Co. J  67  id.  185 ;  Weston  y,  A.  L.  Ins.  Co,,  2  How.  [N*. 
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C]  184;  99  K  Y.  56;  Kapalje  on  Witnesses,  §  271.)  The 
court  erred  in  admitting  declarations  of  plaintifPs  intestate 
that  were  not  material  to  the  issue  being  tried.  (Stephens  t. 
Vroaman,  16  N.  Y.  381,  384 ;  61  Barb.  294 ;  47  id.  384.) 
The  coui*t  erred  in  permitting  the  witness,  Mib.  Laogdon,  to 
contradict  Lyman  Hurlburt  as  to  a  matter  immaterial  and  col- 
lateral. (Kapalje  on  Witnesses,  §§  203-209 ;  Grouse  v.  FUdiy 
1  Abb.  Ct.  App.  Dec.  475  ;  6  Abb.  [N.  S.]  185  ;  14  Abb.  Pr. 
346  ;  23  How.  350.)  The  exceptions  to  the  charge,  as  to  spe- 
cific subjects,  expressions  of  the  trial  judge,  subjects  spoken 
of,  and  the  evidence  given  by  certain  witnesses  upon  certain 
matters,  are  pointed  out  with  all  the  particularity  that  can  be 
done.  {People  v.  Livingston^  79  N.  Y.  279  ;  McGinly  v.  U. 
8.  Z.  Ina.  Co.,  77  id.  495.) 

/SI  B.  Mclntyre  for  respondent.  The  declarations  of  an 
intestate  are  always  admissible  against  his  administrator,  or 
any  other  claiming  in  his  right.  (1  Greenl.  on  Ev.  §  189 ; 
Sch&nch  V.  Warner^  37  Barb.  258  ;  Sherman  v.  Scott,  27  Hun, 
331 ;  Whiting  v.  Barney,  30  N.  Y.  330  ;  Root  v.  WrigU,  21 
Hun,  347 ;  Ilebhard  v.  Hanghian,  70  N.  Y.  54 ;  Rosenberg 
V.  Rosenberg,  40  Hun,  91 ;  Brennan  v.  HaU,  14  N.  Y.  Snpp. 
864  ;  Earl  v.  Lefler,  46  Hun,  9 ;  Quinhy  v.  Strauss,  90  N.  Y. 
664 ;  Eoot  V.  Beecher,  78  id.  155 ;  Newton  v.  Harris,  6  id. 
345  ;  Starks  v.  People,  5  Den.  108 ;  Code  Civ.  Pro.  §  995.) 
There  is  no  exception  to  any  specific  proposition  of  the  charge, 
or  to  any  particular  remark  of  the  trial  justice,  in  such  manner 
as  to  show  what  was  intended.  {McOiriZey  v.  U.  S.  Ins,  Co., 
77  N.  Y.  495 ;  Jones  v.  Osgood,  6  id.  235  ;  Lansing  v.  Wis- 
wall,  5  Den.  218,  219;  Arnold  v.  People,  75  K  Y.  603; 
Chip7nan  v.  Palmer,  9  Hun,  518  ;  Groat  v.  Gile,  51  K  Y. 
431 ;  OldJieU  v.  N  Y.  &  IL  R.  R.  Co.,  14  id.  310,  313, 
314,  315.) 

Eabl,  J.  This  action  was  brought  to  recover  the  sum  of 
$6,682,  with  interest  thereon,  which  it  is  alleged  Charles  F. 
Hurlburt,  the  plaintiffs'  intestate,  placed  in  the  hands  of  his 
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son  Theron,  defendant's  intestate,  as  his  agent,  and  for  his 
'  benefit,  in  the  latter  part  of  the  year  1881.  Theron  was  a  son 
of  Charles,  and  he  died  December  25,  1883,  and  Charles  died 
January  6,  1884. 

The  defendant  claimed  that  the  money  was  a  gift  to  her 
husband,  and  that  he  was  never  under  any  obligation  to  repay 
the  same.  The  plaintiffs  were  unable  to  produce  any  writing 
of  any  kind  evidencing  any  obligation  on  the  part  of  Theron 
to  repay  the  money.  They  are  the  sons  of  Charles,  and  were 
the  sole  witnesses  to  establish  their  claim,  and  this  they 
attempted  to  do  by  testifying  to  certain  conversations  which 
they  overheard  between  their  father  and  Theron. 

Upon  the  trial  the  defendant  rested  her  case  mainly  upon 
the  conceded  fact  that  for  about  two  years  before  the  death  of 
her  husband  the  money  claimed  had  been  in  banks  to  his  credit, 
and  had  been  managed  and  controlled  by  him,  and  she  pro- 
duced proof  of  certain  declarations  and  admissions  made  by 
Charles  tending  to  show  that  the  money  was  transferred  by 
him  to  his  son  as  a  gift,  and  not  to  be  held  for  his  benefit. 

During  tlie  progress  of  the  trial  the  plaintiffs  made  objections 
to  evidence,  which  were  overruled,  and  they  now  claim  some 
of  the  rulings  were  erroneous.  We  will  briefly  notice  some 
of  them. 

Theron  and  Charles  in  the  spring  of  1883,  went  together  to 
consult  a  lawyer  by  the  name  of  Aldrich  as  to  the  best  mode 
of  disposing  of  or  adjusting  the  prospective  interest  of  the 
plaintiff  Lyman,  as  an  heir,  in  the  farm  belonging  to  his  father, 
and  several  plans  were  suggested  by  Theron  in  the  presence  of 
his  father,  and  assented  to  by  him  to  accomplish  that  end. 
The  statement  was  there  made  by  Theron  to  the  lawyer,  and 
assented  to  by  his  father,  that  Lyman  had  had  all  his  share  in 
his  father's  personal  property ;  and  other  statements  were  there 
made  by  Theron  and  assented  to  by  his  father,  of  similar 
import.  Aldrich  was  called  by  the  defendant  to  prove  these 
statements  and  admissions.  The  plaintiffs  objected  to  his 
evidence  on  the  ground  that  he  was  an  attorney  consulted 
professionally,  and   that   the   communications   to   him   were 
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privileged.     The  court  overruled  the  objection  and  received 
•the  evidence. 

TVe  think  that  in  receiving  this  evidence  there  was  no  viola- 
tion of  section  835  of  the  Code,  which  provides  that  "an 
attorney  or  counsellor  at  law  shall  not  be  allowed  to  disclose  a 
communication  made  by  his  cUent  to  him,  or  his  advice  given 
thereon,  in  the  course  of  his  professional  employment."  This 
section  is  a  mere  re-enactment  of  the  common-law  rule  and  it 
cannot  be  supposed  from  the  general  language  used  that  it  was 
intended  to  change  or  enlarge  that  rule  as  it  had  been  expounded 
by  the  courts.  It  has  frequently  been  said  that  the  object  of 
the  rule  embodied  in  the  section  is  to  enable  and  encourage 
persons  needing  professional  advice  to  disclose  freely  the  facts 
in  reference  to  which  they  seek  advice,  without  fear  that  such 
facts  will  be  made  pubUc  to  tiieir  disgrace  or  detriment  by 
their  attorney.  Such  a  case  as  this  is  plainly  not  within  the 
rule.  Here  Theron  and  his  father  were  both  interested  in  the 
advice  which  they  sought,  and  they  were  both  present  at  the 
same  time  and  engaged  in  the  same  conversation.  Each  heard 
what  the  other  said,  so  that  the  disclosures  made  were  not,  as 
between  them,  confidential ;  and  there  can  be  no  reason  for 
treating  such  disclosures  as  privileged.  It  has  frequently  been 
held  that  the  privilege  secured  by  this  rule  of  law  does  not 
apply  to  a  case  where  two  or  more  pei'sons  consult  an  attorney 
for  their  mutual  benefit,  that  it  cannot  be  invoked  in  any  htiga- 
tion  whicli  may  thereafter  arise  between  such  persons,  but  can 
be  in  a  litigation  between  them  and  strangers.  {Root  v.  TTriyAi, 
21  Hun,  347 ;  Shervmn  v.  Scott,  27  id.  331 ;  Fonter  v.  FfT- 
Tcinson,  37  id.  244 ;  Rosenhurg  v.  Rosenhurg,  40  id.  91 ;  Whit- 
ing V.  Barney^  30  N.  Y.  330 ;  Uehhard  v.  Haughian,  70  id. 
54 ;  Root  V.  Wright,  84  id.  72.)  Therefore,  if  Charles  and 
Tlieron  had  been  alive  and  parties  to  this  action,  this  evidence 
would  have  been  competent.  And  as  it  would  then  have  been 
competent  it  is  equally  competent  in  this  action  between  their 
personal  representatives.  The  fact  that  these  plaintiffs  are 
personally  interested  in  the  estate  of  their  father  can  make  no 
difference  in  the  application  of  the  rule.     They  are  parties  to 
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this  action  only  in  a  representative  capacity.  They  legally 
stand  as  the  representatives  of  their  father  and  no  one  else. 
Evidence  which  would  have  been  competent  against  him  in  his 
life-time  is  competent  against  his  personal  representatives.  So 
we  think  that  this  case  is  not  within  the  reason  of  section  835 
and  even  if  it  should  be  regarded  as  within  its  letter,  it  should 
be  taken  out  of  the  letter  by  the  application  of  the  familiar 
maxim  "  Cessante  ratione  legis  cessat  ipsa  lex,'^ 

Several  witnesses  were  permitted  to  give  evidence  of  declara- 
tions made  by  the  plaintiffs'  intestate  tending  to  show  that  he 
had  made  a  gift  of  this  money  to  his  son,  and  this  evidence 
was  objected  to  by  the  plaintiffs  as  incompetent.  It  is  familiar 
law,  for  which  no  citation  of  authorities  is  needed,  that  the 
declarations  of  a  testator  or  intestate  binding  him  or  binding  or 
impairing  his  estate,  may  be  given  in  evidence  against  his  per- 
sonal representatives  in  all  cases  where  they  would  have  been 
competent  against  himself  if  he  had  been  living  and  a  party  to 
the  action.  His  executor  or  administrator  represents  him  and 
stands  in  his  place,  and  his  declarations  admitting  a  debt  or 
obligation,  or  tending  to  discharge  a  debt  or  obligation  due  him, 
or  to  impair  his  estate  in  any  way,  are  competent  in  any  litiga- 
tion to  which  his  personal  representatives  are  a  party.  There- 
fore, the  evidence  of  material  admissions  made  by  Charles  in 
his  life-time  were  competent  against  these  plaintiffs. 

It  is  further  claimed 'that  much  of  the  evidence  thus  received 
was  wholly  immaterial,  and  should,  therefore,  have  been 
excluded.  We  have  carefully  scrutinized  the  evidence,  and 
while  much  of  it  has  but  a  slight  and  remote  bearing  upon  the 
case,  yet  we  cannot  say  that  any  of  it  was  wholly  immaterial. 
It  was  competent  for  the  defendant  to  prove  the  relations 
between  Theron  and  his  father,  and  to  some  extent,  the  deal- 
ings between  them,  and  the  relations  between  the  father  and 
the  different  members  of  his  family. 

Complaint  is  made  of  the  charge  of  the  judge.  Our  atten- 
tion is  called  to  no  erroneous  rule  of  law  laid  down  by  him, 
and  the  most  that  can  be  said  is  that  the  charge  shows  a  sig- 
nificant leaning  in  favor  of  the  defendant,  and  that  the  judge 
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Was  strongly  impressed  with  the  merits  of  the  defendant's  case. 
But  the  mere  intimation  of  an  opinion  by  the  judge  upon 
evidence,  or  upon  the  merits  of  the  case,  or  his  comments 
upon  the  evidence,  though  unfavorable  to  the  party  complain- 
ing, furnish  no  ground  for  a  reversal  here,  so  long  as  the  whole 
case  is  submitted  to  the  jury  upon  a  charge  which  lays  down 
no  improper  rule  of  law.  If  a  judge  in  his  charge  to  the 
jury  uses  such  language  as  to  improperly  bias  their  judgments 
or  influence  their  verdict,  that  may  be  ground  for  the  court 
below,  upon  a  motion  for  a  new  trial,  to  set  aside  the  verdict, 
if  satisfied  that  injustice  has  been  done.  But  upon  an  appeal 
to  this  court  where  the  court  below  has  refused  to  set  aside 
the  verdict  and  has  affirmed  the  judgment  entered  thereon, 
we  can  review  only  errors  of  law  which  have  been  properly 
excepted  to. 

A  careful  examination  of  the  whole  case  leads  us  to  the 
conclusion  that  the  exceptions  of  the  plaintiffs  point  out  no 
legal  error,  and  that  there  is  no  ground  for  a  reversal  of  the 
judgment. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


"Wakken  Bryant  et  al.,  as  Executors  and  Trustees,  etc., 
Appellants,  v.  Hakkiet  F.  Tracy  Thompson,  Impleaded, 
etc.,  Respondent. 

An  appeal  to  this  court  does  not  lie  for  the  purpose  of  settling  abstnct 
questions,  however  important,  but  is  allowed  only  where  the  party 
appealing  has  an  interest  in  the  controversy  which  has  been  injuriously 
affected  by  the  decision  below. 

A  party  seeking  to  have  a  judgment  reviewed  in  this  court  must  be  able 
to  point  to  some  statute  giving  him  the  right  and  conferring  jurisdiction. 

The  executors  and  trustees  under  the  will  of  T.  brought  an  action  for  its 
construction,  asking  the  court  to  determine  which  of  two  parties  waa 
entitled  to  a  certain  fund  in  plaintiffs*  hands  as  trustees.  The  judg- 
ment rendered  decided  the  question,  and  this  was  acquiesced  in  by  both 
of  the  alleged  claimants  to  the  fund,  who  were  parties  and  were  of  age. 
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Held,  that  as  under  the  Code  of  Civil  Procedure  (§  1294)  the  right  to  appeal 
is  limited  to  "  a  party  aggrieved/'  and  as  plaintiffs  were  not  Bggtwv^ 
by  the  judgment  within  the  meaning  of  Mid  Code,  they  were  not 
entitled  to  appeal. 

BupUmt^.  Bmmham  v.  Jones  (110  K.  Y.  509),  distinguished. 

Reported  below,  69  Hun,  545. 

(Argued  June  17,  1891;  decided  October  13,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  15,  1891,  which  affirmed  a  judgment  entered 
upon  the  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  bo  far  as  material,, 
are  stated  in  the  opinion. 

John  G.  MUbum  for  appellant.  The  plaintiifs  have  the 
right  to  bring  this  appeal.  {Bryant  v.  Thorajpsoriy  36  N.  Y. 
S.  R.  921 ;  Bowers  v.  Smithy  10  Paige,  193 ;  ^yageT  v.  Wager ^ 
89  id.  161 ;  Bailey  v.  Briggs^  43  N.  Y.  413 ;  Chipman  v. 
Montgomery,  63  id.  231 ;  Dili  v.  Wimer,  88  id.  160.)  The 
executors  having  an  interest  sufficient  to  entitle  them  to  main- 
tain an  action  of  this  character,  have  a  sufficient  interest  to 
review  any  judgment  rendered  if  they  deem  it  necessary  to 
insure  the  correct  administration  of  their  trust.  (Code  Civ. 
Pro.  §  1294;  People  v.  Jones,  110  K  Y.  509;  Bockes  v. 
Bathom,  78  id.  222 ;  2  Perry  on  Trusts,  §  928.) 

John  E.  Pa/rsons  and  Charles  Robinson  Smith  for 
respondent.  Only  parties  aggrieved  can  appeal  The  word 
"  aggrieved  "  in  the  statute  refers  to  a  substantial  grievance,  a 
denial  to  the  party  of  some  claim  of  right  either  of  property 
or  of  person,  or  the  imposition  upon  him  of  some  burden  or 
obligation.  (Code  Civ.  Pro.  §  446 ;  Banta  v.  Kent,  4  Wkly. 
Dig.  62 ;  Reid  v.  Yamderheyden^  5  Cow.  719 ;  Steele  v.  White, 
2  Paige,  478 ;  Golden  v.  Botts,  12  Wend.  234 ;  2  Rumsey's 
Pr.  646;  Keay  v.  Israel,  11  Paige,  147,  152;  Card  v.  Bird, 
10  id.  426 ;  Hyatt  v.  Dusenlxiry,  8  N.  Y.  S.  R.  713 ;  106 
N.  Y.  663 ;  Ross  v.  Wi^g,  1  Cent.  Rep.  292 ;  Bush  v.  R.  C 
Bank,  48  N.  Y.  659 ;   Kail  v.  Brooks,  89  id.  33 ;  ffoag  v. 
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Batchy  5  K  Y.  Supp.  524 ;  Grow  v.  Gwrlock,  29  Hun,  598 ; 
PeopU  V.  City  of  Troy,  82  N.  Y.  575.)  The  plaintiffs  brought 
this  action  for  a  construction  of  certain  clauses  in  the  will 
which  affect  only  the  two  defendants,  and  they  asked  the 
instructions  of  the  court.  They  have  obtained  this  relief, 
received  their  instructions;  neither  defendant  complains. 
The  plaintiffs  are,  therefore,  not  aggrieved.  (Hone  v.  Yan 
Schawk,  7  Paige,  222 ;  Cuyler  v.  Moreland^  6  id.  273 ;  Idley 
V.  Bowen,  11  Wend.  227 ;  Card  v.  Bird,  10  Paige,  426 ; 
Reid  V.  Va/nderheyden,  5  Cow.  719  ;  Shipman  v.  JRoUins,  98 
N.  Y.  311.)  This  is  like  a  bill  of  interpleader,  the  plaintifh 
being  stakeholders  and  the  defendants  being  the  two  claim- 
ants. {Dorn  V,  I^ox,  61  N.  Y.  264;  Atkinson  v.  MankSy  1 
Cow.  691 ;  Cogswell  v.  Armstrong^  77  111.  139 ;  Badeau  v. 
Rogers,  2  Paige,  209.)  An  executor  cannot  appeal  in  behalf 
of  one  set  of  legatees  or  creditors  as  against  another,  where  all 
are  before  the  court.  {KeUet  v.  Rathbun,  4  Paige,  102 ;  BaUii 
V,  Ryherg,  40  CaL  463 ;  In  re  Wright,  49  id.  550.)  A  trustee 
cannot  appeal  in  behalf  of  one  beneficiary  as  against  others 
where  all  are  before  the  court.  {Salmon  v.  Pierson,  8  Md.  229 ; 
Stewart  v.  Codd,  58  id.  86.)  The  defendant  Mrs.  I^udebush 
has  had  her  day  in  court,  and  the  plaintiffs  cannot  appeal  for 
her  benefit.  {Reid  v.  Vanderheyden,  5  Cow.  719 ;  1  GreenL 
on  Ev.  §  522.)  If  the  appellants  have  a  right  to  appeal  in 
part,  they  can  call  in  question  only  that  part  of  the  judgment 
which  affects  them.  {Hone  v.  Van  Schaick,  7  Paige,  222; 
Ofiyler  v.  Moreland,  6  id.  273 ;  Idley  v.  Bowen,  11  WencL 
227 ;  Card  v.  Bird,  10  Paige,  426.)  A  motion  to  dismiss  is 
the  proper  proceeding  when  the  appellant  has  not  a  legal  right 
to  appeal.     {People  v.  Lynch,  54  N.  Y.  681.) 

O'Brien,  J.  The  plaintiffs,  as  executors  and  trustees  of  the 
will  of  Francis  W.  Tracy,  who  died  April  15,  1886,  brought 
this  action  in  order  to  procure  a  judicial  construction  of  its 
provisions.  The  will  and  codicil  dispose  of  a  large  estate,  con- 
sisting of  both  real  and  personal  property.  Numerous  large 
bequests  were  made  to  collateral  relatives  and  also  to  various 
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public  and  private  charitable  iustitntions.  The  residuary  estate 
was  left  to  the  widow.  The  only  clause  of  the  will  with  which 
we  are  concerned,  in  the  decision  of  this  appeal,  is  the  one  in 
which  provision  was  made  for  the  defendant  Harriet  F.  Tracy, 
who  is  the  only  child  and  heir  at  law  of  the  testator.  At  the 
time  of  his  death  she  was  an  infant,  nearly  nineteen  years  of 
age,  and  since  the  commencement  of  this  action  and  about  the 
month  of  April,  1890,  she  married  one  George  Thompson.  She 
is  the  daughter  of  a  former  wife  who  obtained  a  divorce  from 
the  testator,  many  years  before  his  death.  When  very  young, 
she  and  her  mother  separated  from  the  testator,  took  up  their 
residence  in  the  city  of  New  York,  while  the  deceased  con- 
tinued to  reside  in  Buffalo,  where  he  died.  The  relations 
between  the  deceased  and  his  daughter,  and  her  maternal  rela- 
tives, had,  for  many  years,  been  hostile.  Her  mother's  maiden 
name  was  Eobinson  and  tlie  child  took  that  name  and  is  so 
designated  in  some  parts  of  the  case. 

The  testator,  by  a  codicil  to  liis  will  bearing  date  August  19, 
1879,  provided  a  trust  fund  of  one  hundred  thousand  dollars, 
the  income  of  which  was  to  be  paid  to  the  daughter  during  her 
life,  the  principal  to  be  divided  among  her  issue  at  her  death. 
The  form  of  the  bequest  was  to  the  executors  of  his  will,  in 
trust.  The  same  codicil  contained,  however,  the  following 
provision  : 

"  In  case  any  beneficiary  named  in  my  said  last  will  and 
testament,  whether  a  devisee,  legatee,  or  cestui  que  trust 
therein  named,  shall,  in  person  or  by  another,  contest  the  pro- 
bate of  my  said  last  will  and  testament  or  any  codicil  thereto, 
or  shall  institute  any  proceedings  of  any  kind  with  a  view  to 
avoid  or  annul  my  said  last  wiU  and  testament  or  any  codicil 
thereto,  or  any  provision  in  my  said  last  will  and  testament,  or 
in  any  such  codicil  contained,  then  and  in  either  case  I  do 
hereby  revoke  all  provisions  in  my  said  last  will  and  testament 
or  in  any  codicil  thereto  contained  in  favor  of  the  person  or 
corporation  contesting  or  seeking  to  avoid  such  last  will  and 
testament  or  codicil  or  provision.  And  if  such  contestant  shall 
be  my  daughter,  then  I  give,  devise,  and  bequeath  to  my  wife 
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^11  the  property  which  in  and  by  such  last  will  and  testament 
•and  the  codicils  thereto,  is  or  shall  be  given  to  my  executors  in 
trust  for  my  said  daughter's  benefit.  If  my  wife  shaU  be  such 
contestant,  then  I  give,  devise,  and  bequeath  to  my  executrix 
and  executors  all  the  property  which  is  by  my  said  last  will 
and  testament  or  any  codicil  thereto  given  to  my  wife,  in  troBt 
for  my  daughter,  upon  the  same  trusts  in  every  particular  as 
are  specified  in  the  second  article  of  this  codicil," 

It  seems  that  the  testator  contracted  a  second  marriage,  and 
the  wife  referred  to  in  the  provisions  of  the  will,  and  who 
took  the  residuary  estate,  and  with  whom  he  lived  up  to  the 
time  of  his  death,  is  the  wife  of  this  marriage.  A  few  days 
after  the  death  of  the  testator,  his  will,  with  the  codicil,  was 
presented  to  the  surrogate  of  Erie  county  for  probate  by  the 
plaintiffs,  and  a  citation  was  issued  and  served  upon  the 
daughter,  the  defendant  in  this  action.  Upon  the  return  day 
of  the  citation,  the  surrogate,  of  his  own  motion,  appointed  a 
special  guardian  for  the  daughter  for  the  sole  purpose  of 
appearinfiT  and  protecting  her  interests  in  the  proceedings  to 
prove  the  will.  Subsequently,  and  after  eonsultation  with  the 
defendant  and  her  relatives  in  New  York  and  with  counsel 
there  acting  for  them,  the  guardian  interposed  an  answer 
before  the  surrogate,  taking  issue  in  the  usual  form  with  the 
allegations  of  the  petition.  The  special  guardian  also  retained 
counsel  and,  under  the  direction  of  the  surrogate,  the  pro- 
ponents of  the  will  were  required  to  produce  many  witnesses 
before  him  for  examination,  and  the  trial  continued  during  a 
number  of  days.  It  was  contended  on  behalf  of  the  special 
guardian  that  the  testator  did  not  possess  testamentary  capacity, 
and  various  witnesses,  including  servants  of  the  deceased  and 
also  experts,  were  called  to  sustain  that  contention.  The 
guardian,  through  his  counsel,  requested  the  surrogate  to  refuse 
probate  to  the  will.  In  the  month  of  November,  1886,  the 
surrogate  entered  a  decree  admitting  the  will  to  probate,  which, 
among  other  things,  contained  this  clause :  "  Pursuant  to  sec- 
tion 2623  of  the  Code  of  Civil  Procedure,  it  is  hereby  stated 
that  the  probate  of  said  will  was  contested."     The  daughter 


1891.]  Bbtant  et  aL  v.  Thompson.  431 

Opinion  of  the  Court,  per  O'Brien,  J. 

herself  was  present  at  the  hearing  and  was  called  and  heard  as 
a  witness  on  behaK  of  the  special  guardian.  After  the  entry 
of  the  decree  admitting  the  will  to  probate,  the  widow  exe^ 
<5nted,  acknowledged  and  filed  with  the  surrogate  a  paper, 
under  seal,  which  recited  that  she  was  the  residuary  legatee 
and  devisee  of  her  late  husband's  will,  which  had  been 
admitted  to  probate.  The  provision  of  the  decree  stating  that 
it  was  contested,  and  of  the  will  and  codicil,  that  the  legacy, 
in  case  of  such  contest,  should  be  deemed  revoked,  were 
referred  to.  It  then  recited  that  she  was  desirous  that  all  the 
provisions  of  her  husband's  will  respecting  his  daughter  should 
be  observed,  providing  his  reputation  and  capacity  be  not 
further  questioned.  It  then  stipulated  tliat  the  executors  (of 
"whom  she  was  one)  shall  not  claim  in  any  way  that  the  right 
of  the  daughter  to  the  provisions  of  the  will  for  her  benefit 
had  been  forfeited ;  that  no  effect  should  be  given  to  the  clause 
revoking  the  legacy,  in  case  of  a  contest  by  the  legatee,  but 
that  the  legacy  should  be  deemed  legal  and  valid,  and  the  trust 
in  favor  of  the  daughter  executed.  The  consideration  for  this 
^agreement  on  the  part  of  the  widow  was  stated  to  be  the  omis- 
sion of  the  daughter  to  appeal  from  the  decree  of  the  surro- 
gate, and  it  was  in  terms  conditioned  that  no  such  appeal 
should  be  taken  and  that  no  action  or  proceeding  of  any  nature 
should  be  brought  by  or  in  behalf  of  the  daughter,  or  by  any 
person  claiming  through  or  under  her,  to  set  aside  the  probate, 
or  question  the  validity  of  the  will,  or  the  testamentary 
capacity  of  her  husband,  and  in  case  such  appeal,  action  or 
proceeding  should  be  brought  or  instituted,  tlien  the  stipula- 
tion and  agreement  should  be  void  and  of  no  effect  The 
special  guardian,  however,  appealed  from  the  decree  of  tlie 
surrogate  to  the  General  Term,  where  the  decree  was  afl[irraed. 
Two  of  the  executors  then  brought  this  action  to  procure 
the  judgment  of  the  court  as  to  the  disposition  of  the  one 
hundred  thousand  dollars  which  the  daughter  was  to  take  by 
the  provisions  of  the  will.  The  widow,  declining  to  become 
a  party  plaintiff,  was  made  a  defendant  both  individually  and 
.as  executrix  and  trustee  under  the  will.     The  daughter  is  the 
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only  other  defendant  and  no  other  question  is  raised  by  the 
pleadings.  The  complaint,  after  alleging  the  making  of  the 
will,  its  provisions,  death  of  the  testator  and  the  proceediDgs 
before  the  surrogate,  stated  that  the  daughter  still  claimed  the 
legacy,  but  that  the  plaintiffs  were  advised  that,  by  reason  of 
the  clause  above  quoted  and  the  contest,  the  provisions  of  the 
clause  revoking  the  gift  upon  certain  contingencies  became 
operative  and  that  the  widow  was  entitled  to  the  same.  The 
relief  asked  was  that  the  court  give  construction  to  thedauses 
of  the  will,  touching  the  legacy  and  the  fund  mentioned 
tlierein,  and  that  it  determine  the  conflicting  claims  thereto  and 
define  the  rights  and  duties  of  the  plaintiffs,  concerning  the 
same.  The  Special  Term  held  that  the  contest  before  the  surro- 
gate, by  and  in  the  name  of  the  special  guardian,  was  not  a 
contest  by  the  daughter  in  person  or  by  another  within  the 
meaning  of  the  clause  in  the  codicil  expressing  the  conditions 
upon  which  the  legacy  should  vest  and  that  she  was  entitled 
to  the  bequest.  The  General  Tenn  aflirmed  the  judgment, 
but  upon  the  ground  that  the  daughter,  being  an  infant  and 
having  merely  submitted  her  rights  to  the  court  the  revoking 
clause  was,  as  to  her,  an  attempt  to  subvert  the  course  of  judi- 
cial proceedings  and  to  deprive  the  court  of  the  right  and  duty 
imposed  upon  it  by  law  in  all  cases  to  institute,  of  its  own 
motion,  proper  proceedings  for  the  protection  of  infants,  and 
that  as  to  the  daugliter  the  condition  was  void  as  against  public 
policy.  It  held  that  tlie  contest  must  be  deemed  to  have  been 
made  by  the  daughter,  although  the  actual  steps  were  taken 
by  the  guardian.     {Bryant  v.  T/iompson,  59  Hun,  545.) 

The  widow  allowed  the  judgment  to  pass  without  any 
answer  or  other  opposition  and  the  only  parties  who  have 
appealed  to  this  court  are  the  two  executors  who  brought  the 
action.  The  argument  of  the  case  was  accompanied  by  a 
motion  in  this  court  to  dismiss  the  appeal.  The  question  is, 
therefore,  raised  whether  the  plaintiffs  have  such  a  standing 
in  the  case  as  enables  them  to  bring  the  appeal.  The  plaintifb 
clearly  had  the  right  to  bring  this  action  in  order  to  procure  a 
judicial  determination  of  the  question  as  to  which  of  two 
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claimants  was  entitled  to  the  fund,  and  also  to  obtain  the 
instructions  of  the  court  in  regard  to  their  duties  under  the 
will.  They  have  obtained  these  instructions  and  this  determi- 
nation from  the  highest  court  of  the  state  possessing  original 
and  general  jurisdiction.  There  were  two  parties  who  had  a 
pecuniary  interest  in  the  decision  of  the  question  involved  in 
the  case,  the  daughter,  who  is  satisfied  with  the  result,  as  it  is 
in  her  favor,  and  the  widow  who  does  not  appeal.  The  judg- 
ment rendered  in  the  court  to  which  the  plaintife  resorted  in 
the  first  instance  is  a  perfect  protection  to  them  in  the  disposi- 
tion of  the  fund,  in  accordance  therewith,  and  in  the  perform- 
ance of  every  duty  growing  out  of  the  legacy  to  the  daughter 
under  the  provisions  of  the  will.  This  being  true,  what  inter- 
est have  the  plaintiffs  in  the  further  prosecution  of  the  action. 
They  had  an  interest  and  it  was  their  duty  to  procure  a  judi- 
cial determination  of  the  questions  presented  by  the  facts 
alleged,  but  no  interest  or  duty  in  obtaining  a  decision  accord- 
ing to  some  view  of  the  law  that  they  may  have  themselves 
entertained  or  have  been  advised  by  counsel.  Appeals  are  not 
allowed  to  this  court  for  the  purpose  of  settling  abstract  ques- 
tions, however  interesting  or  important  they  may  be  to  the 
general  public  or  to  the  legal  profession,  but  to  correct  errors 
injuriously  affecting  the  rights  of  some  party  to  the  litigation.. 
The  plaintiffs  are  not  concerned  in  the  slightest  degree  in  any^ 
legal  sense  with  the  question  whether  the  provision  for  the 
daughter  be  held  for  her  or  deemed  revoked  under  the  other 
clause  and  secured  to  the  widow.  The  widow  is  not  here  com- 
plaining of  the  result  in  the  courts  below.  Had  she  waived 
in  writing  or  in  any  other  way  binding  upon  her  the  condi- 
tions of  her  stipulation  touching  the  contest  before  the  surro- 
gate after  the  General  Term  had  passed  upon  the  question,  it 
would  amount  to  a  settlement  of  the  controversy  between  the 
only  parties  having  a  pecuniary  interest  in  it  which  would  pre- 
vent an  appeal.  Looking  at  the  substance  of  things  and  keep- 
ing in  mind  tiie  relations  which  these  two  beneficiaries  now 
hold  to  the  case,  we  cannot  see  that  the  present  appeal  stands. 
on  grounds  any  different  from  what  it  would  then. 
SicKELs— Vol.  LXXXIII.         55 
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The  widow,  after  the  appeal  to  the  General  Term  from  the 
decree  of  the  surrogate,  could  have  waived  the  conditions  con- 
tained in  her  stipulation  in  regard  to  the  effect  of  an  appeal,  a^ 
ghe  had  before  renounced  the  benefits  of  the  clause  revoking  the 
legacy  in  case  of  a  contest.  She  did  not,  it  is  true,  waive  these 
couditions  expressly,  but  she  failed,  when  made  a  party  to  this 
action,  to  insist  upon  them,  and  it  is  not  perceived  that  the 
plaintiffs  have  any  interest  tn  insisting,  through  an  appeal  to 
this  court,  upon  a  point  which  the  real  and  only  beneficiarr 
has  refused  to  raise  for  herself.  The  widow,  as  already 
observed,  conditionally  renounced  the  benefits  of  the  revoking 
clause  by  her  deed,  and  no  one,  we  think,  should  be  permitted 
to  urge  that  this  deed  has  become  inoperative  by  reason  of  a 
breach  of  its  conditions  except  herself,  and  that  position  she  is 
not,  it  seems,  inclined  to  take.  The  plaintifEs  are  not  seeking 
any  benefit  for  themselves  in  the  action ;  they  have  simply 
ajsked  the  judgment  and  advice  of  the  court  in  regard  to  the 
disposition  of  property  belonging  to  others,  which  is  in  their 
eare  and  keeping.  The  court  has  given  the  judgment  and 
advice  prayed  for  and  the  real  beneficiaries  do  not  complain. 
Whether  the  plaintiffs  are  entitled  to  be  heard  further  in  this 
court  does  not  depend  upon  any  inherent  right  which  the 
plaintiffs,  as  suitors  have,  but  upon  express  statutory  permis- 
gion..    {State  v.  County  of  Kings^  125  N.  T.  312.) 

The  right  of  a  party  to  have  all  disputes  in  which  he  has 
any  interest  determined  according  to  judicial  forms,  in  a  oomrt 
possessing  original  jurisdiction,  is  absolute,  if,  indeed,  there 
are  any  such  rights,  in  a  strict  sense.  But  when  he  seeks  to 
have  the  judgment  reviewed  in  this  court  he  must  be  able  to 
point  to  some  statute  giving  him  the  right  and  conferring  the 
jurisdiction.  The  only  statute  relied  upon  as  securing  to  the 
plaintifik  in  this  case  the  right  to  appeal  is  section  1294  of  the 
Code  of  Civil  Procedure,  and  imder  that  section  the  right  is 
limited  to  a  party  aggrieved.  In  this  case  the  executors  and 
trustees  under  a  will,  having  asked  the  court  for  directions  in 
regard  to  their  duty,  and  for  a  judgment  as  to  which  of  t9!0 
parties  is  entitled  to  a  certain  bequest,  which  directions  and 
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judgment  are  given  and  acquiesced  in  by  both  of  the  alleged 
claimants  of  the  fund,  the  plaintiffs  are  not  aggreived  within 
the  meaning  of  the  statute  by  the  judgment  rendered.  The 
question  decided  in  the  court  below  and  presented  by  the 
record  is,  undoubtedly,  one  of  great  interest  and  importance, 
and  for  that  reason  sliould  not  be  passed  upon  by  this  court 
until  brought  here  by  some  party  having  an  actual  and  prac- 
tical, as  distinguished  from  a  mere  theoretical  interest  in  the 
controversy. 

Cases  can  be  and  are  dted  by  the  learned  counsel  for  the 
appellant,  in  which  this  court  has  entertained  appeals  by  exec- 
utors and  trustees  under  wills  from  judgments  of  this  character. 
But,  it  is  believed  that  they  are  cases,  either  in  which  the 
point  was  not  raised  at  all  or,  if  raised,  the  appeal  was  not 
only  by  the  trustees,  as  in  this  case,  but  by  the  beneficiaries 
also,  so  that  a  motion  to  dismiss,  as  now  before  ns  in  this  case, 
if  granted,  would  not  dispose  of  the  case,  but  would  still  leave 
the  same  questions  to  be  determined  upon  the  appeal  of  the 
other  parties.  If,  in  this  case,  the  widow  had  contested  the 
right  of  the  daughter  to  receive  the  legacy,  and  claimed  it  for 
herself  xmder  the  clause  providing  for  revocation,  and  had 
appealed  to  this  court  to  maintain  that  position,  and  the  appeal 
was  before  us,  we  would  not  then  regard  this  motion  as  of 
much  practical  importance.  This  was  the  situation  when  the 
court  was  asked  to  dismiss  the  appeal  in  most,  if  not  all  the 
cases  of  a  similar  character  to  which  our  attention  has  been 
directed.  An  appeal  to  this  court  does  not  lie  unless  the  party 
appealing  has  an  interest  in  the  controversy.  {People  ex  rel. 
Breslin  v.  Lawrence^  107  N".  Y.  607 ;  Hyatt  v.  Dusenhury^ 
106  id.  663.) 

The  case  of  People  ex  rel,  Burnham  v.  Jones  et  al.  (1 10 
N.  Y.  509),  is  not  contrary  to  these  views.  In  that  case  the 
commissioners  of  the  land  oflice,  representing  the  state,  made 
a  grant  of  land  under  water  to  an  individual.  Subsequently, 
the  determination  of  the  commissioners  in  making  the  grant, 
was  reversed  by  the  Supreme  Court  on  certiorari,  and  the  com- 
missioners appealed  to  this  court,  where  a  motion  to  dismiss 
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This  action  was  brought  to  perpetually  enjoin  the  defendants 
from  operating  their  railway  in  Second  avenue,  between  One 
Hundred  and  Twentieth  and  One  Hundred  and  Twenty-first 
streets,  in  the  city  of  New  York,  in  front  of  the  plaintiffs 
premises,  and  to  procure  the  structure  already  bmlt  there  to  be 
removed,  and  to  recover  from  defendants  the  loss  and  damage 
already  sustained  by  reason  of  the  past  operating  of  the  defend- 
ants' railway  in  front  of  the  plaintiffs  premises ;  and  if  the 
defendants  should  be  permitted  to  so  operate  their  road  in  the 
future,  that  it  should  be  only  upon  condition  that  they  first  pay 
to  the  plaintiff  the  amount  of  the  permanent  loss  and  damage 
to  her  premises  sustained  by  her  by  reason  of  such  operation, 
and  also  the  amount  of  her  loss  and  damage  already  sustained. 
The  defendants,  in  their  answer  to  the  complaint,  setup  varione 
defenses,  the  chief  of  which  and  the  one  particularly  argued 
and  relied  upon  here  is,  that  the  railway  was  built  in  1880, 
and  has  been  in  operation  ever  since,  and  if  any  damage  hae 
been  inflicted  upon  plaintiffs  premises  by  the  erection  and 
operation  of  the  railway,  such  damage  was  inflicted  at  the  time 
it  was  so  built  and  operated,  and  at  that  time  the  premises  were 
owned  and  possessed  by  some  other  person,  and  the  plaintiff 
was  not  then  their  owner,  and  is  not  the  owner  of  the  cause  of 
action. 

The  court  found  that  the  plaintiflf,  on  the  23d  of  April, 
1883,  became  the  owner  of  the  premises,  and  has  ever 
since  owned  them,  and  since  that  time  there  has  been  a  valu- 
able building  standing  on  them.  Since  that  time  the  plaintiff 
has  also  owned,  as  attached  or  appurtenant  to  the  premises,  an 
easement  of  light,  air  and  access  in  and  over  Second  avenue, 
and  the  only  property  rights  of  the  plaintiflf  interfered  with 
by  the  defendants  are  easements  of  light,  air  and  access  therein, 
appurtenant  to  the  plaintiflE's  premises,  and  she  is  not  seized  of 
any  estate  in  the  land  forming  the  bed  of  such  avenue  in  front 
of  her  premises.  The  railroad  had,  in  fact,  been  built  and 
in  operation  along  Second  avenue  for  some  years  prior  to 
the  time  when  the  plaintiff  purchased  in  1883.  She  paid, 
according  to  some  of  the  evidence,  the  fair  market  value  of 
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the  lot  with  the  railroad  in  the  avenue.  It  was  also  pix)ved 
that  the  plaintiff  had  sustained  injuries  by  the  construction  and 
operation  of  the  road  from  the  time  of  her  purchase  to  the  trial 
of  the  action  in  the  sum  of  $1,800,  and  that  the  value  of  the 
plaintiiFs  easement  in  the  fee  taken,  appropriated  or  interfered 
with  by  reason  of  such  construction  and  perpetual  maintenance 
and  operation  of  defendants'  railway  over  and  above  any  bene- 
fits resulting  therefrom  and  peculiar  to  the  premises,  waa  the 
sum  of  $2,000. 

It  was  also  found  that  the  defendants  were  authorized  by 
certain  acts  of  the  legislature  to  exercise  the  right  of  eminent 
domain,  and  tlius  to  acquire  plaintiffs  easement  if  necessary ; 
and  defendants  had  like  authority  to  build  the  railway  in  the 
streets  in  which  it  has  been  built,  but  there  was  nothing  in  the 
acts  giving  the  defendants  any  authority  to  take  plaintiffs 
property  without  compensation.  The  road  has  been  built 
under  the  provisions  of  the  so-called  Rapid  Transit  Act  (Chap. 
606  of  the  Laws  of  1875). 

Judgment  was  given  for  the  plaintiff  in  accordance  with  the 
findings  of  the  court,  and  it  was  provided  that  the  injunction 
should  not  issue  in  case  the  defendants  paid  the  amount  of 
the  damage  to  the  fee  upon  the  execution  by  plaintiff  of  a  deed 
conveying  to  them  plaintiffs  interest  in  the  easement  taken  by 
defendants. 

The  judgment  so  entered  was  affirmed  by  the  General  Term 
of  the  Superior  Court  of  the  city  of  New  York  upon  appeal, 
and  from  the  judgment  of  affirmance  the  defendants  appeal 
here. 

tftdien  T.  Davies  eaid  Brainard  Tollea  for  appellants.  The 
plaintiff  failed  to  show  lierself  entitled  to  substantial  damages 
or  to  an  equitable  remedy.  {Cooper  v.  Crahtree^  L.  R.  (19  Ch. 
Div.)  193.  In  this  case  the  compensation  withheld  from 
plaintiff  (the  withholding  of  which  constituted  her  real  griev- 
ance), was  pecuniary  in  its  nature  and  susceptible  of  ascertain- 
ment. Plaintiff  was,  therefore,  bound  to  show,  as  part  of  her 
cause  of  action,  that  it  would  be,  or  legally  might  be,  assessed 
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This  action  was  brought  to  perpetually  enjoin  the  defendants 
from  operating  their  railway  in  Second  avenue,  between  One 
Hundred  and  Twentieth  and  One  Hundred  and  Twenty-first 
streets,  in  the  city  of  New  York,  in  front  of  the  plaindfTs 
premises,  and  to  procure  the  structure  afa'eady  built  there  to  be 
removed,  and  to  recover  from  defendants  the  loss  and  damage 
already  sustained  by  reason  of  the  past  operating  of  the  defend- 
ants' railway  in  front  of  the  plaintiffs  premises ;  and  if  the 
defendants  should  be  permitted  to  so  operate  their  road  in  the 
future,  that  it  should  be  only  upon  condition  that  they  first  pay 
to  the  plaintifi  the  amount  of  the  permanent  loss  and  damage 
to  her  premises  sustained  by  her  by  reason  of  such  operation, 
and  also  the  amount  of  her  loss  and  damage  already  sustained. 
The  defendants,  in  their  answer  to  the  complaint,  set  up  various 
defenses,  the  chief  of  which  and  the  one  particularly  argued 
and  relied  upon  here  is,  that  the  railway  was  built  in  1880, 
and  has  been  in  operation  ever  since,  and  if  any  damage  has 
been  inflicted  upon  plaintiffs  premises  by  the  erection  and 
operation  of  the  railway,  such  damage  was  inflicted  at  the  time 
it  was  so  built  and  operated,  and  at  that  time  the  premises  were 
owned  and  possessed  by  some  other  person,  and  the  plaintiff 
was  not  then  their  owner,  and  is  not  the  owner  of  the  cause  of 
action. 

The  court  found  that  the  plaintiff,  on  the  23d  of  April, 
1883,  became  the  owner  of  the  premises,  and  has  ever 
since  owned  them,  and  since  that  time  there  has  been  a  valu- 
able building  standing  on  them.  Since  that  time  the  plaintiff 
has  also  owned,  as  attached  or  appurtenant  to  the  premises,  an 
easement  of  light,  air  and  access  in  and  over  Second  avenue, 
and  the  only  property  rights  of  the  plaintiff  interfered  with 
by  the  defendants  are  easements  of  light,  air  and  access  therein, 
appurtenant  to  the  plaintiff's  premises,  and  she  is  not  seized  of 
any  estate  in  the  land  forming  the  bed  of  such  avenue  in  front 
of  her  premises.  The  railroad  had,  in  fact,  been  built  and 
in  operation  along  Second  avenue  for  some  years  prior  to 
the  time  when  the  plaintiff  purchased  in  1883.  She  paid, 
according  to  some  of  the  evidence,  the  fair  market  value  of 
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the  lot  with  the  railroad  in  the  avenue.  It  was  also  pi-oved 
that  the  plaintiff  had  sustained  injuries  by  the  construction  and 
operation  of  the  road  from  the  time  of  her  purchase  to  the  trial 
of  the  action  in  the  sum  of  $1,800,  and  that  the  value  of  the 
plaintiff's  easement  in  the  fee  taken,  appropriated  or  interfered 
vdth  by  reason  of  such  construction  and  perpetual  maintenance 
and  operation  of  defendants'  railway  over  and  above  any  bene- 
fits resulting  therefrom  and  peculiar  to  the  premises,  was  the 
sum  of  12,000. 

It  was  also  found  that  the  defendants  were  authorized  by 
certain  acts  of  the  legislature  to  exercise  the  right  of  eminent 
domain,  and  thus  to  acquire  plaintiff's  easement  if  necessary  ; 
and  defendants  had  like  authority  to  build  the  railway  in  the 
streets  in  which  it  has  been  built,  but  there  was  nothing  in  the 
acts  giving  the  defendants  any  authority  to  take  plaintiff's 
property  without  compensation.  The  road  has  been  built 
under  the  provisions  of  the  so-called  Bapid  Transit  Act  (Chap. 
606  of  the  Laws  of  1875). 

Judgment  was  given  for  the  plaintiff  in  accordance  with  the 
findings  of  the  court,  and  it  was  provided  that  the  injunction 
should  not  issue  in  case  the  defendants  paid  the  amount  of 
the  damage  to  the  fee  upon  the  execution  by  plaintiff  of  a  deed 
conveying  to  them  plaintiff's  interest  in  the  easement  taken  by 
defendants. 

The  judgment  so  entered  was  affirmed  by  the  General  Term 
of  the  Superior  Court  of  the  city  of  New  York  upon  appeal, 
and  from  the  judgment  of  affirmance  the  defendants  appeal 
here. 

Jidien  T.  Davies  and  Brainard  Tollea  for  appellants.  The 
plaintiff  failed  to  show  herself  entitled  to  substantial  damages 
or  to  an  equitable  remedy.  {Cooper  v.  Crahtree^  L.  R.  (19  Ch. 
Div.)  193.  In  this  case  the  compensation  withheld  from 
plaintiff  (the  withholding  of  which  constituted  her  real  griev- 
ance), was  pecuniary  in  its  nature  and  susceptible  of  ascertain- 
ment. Plaintiff  was,  therefore,  bound  to  show,  as  part  of  her 
cause  of  action,  that  it  would  be,  or  legally  might  be,  assessed 
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at  a  substantial  sum.  Equity  does  not  intervene  to  prevent 
every  trival,  insignificant  or  unsubstantial  violation  of  a  bare 
legal  right,  but  only  where  the  injury  apprehended  is  irre- 
parable in  its  nature  and  substantial  in  amount,  and  where 
justice  and  good  conscience  are  on  the  side  of  the  applicant 
for  its  intervention.  {Hart  v.  McLaury,  121  N.  Y.  636, 643 ; 
Genet  V.  D.  cfe  H.  C.  Co,,  34  N.  Y.  S.  R.  247,  253 ;  Jefm 
V.  Jefers,  107  N.  Y.  653 ;  Corning  y.  T.  L  <&  JV".  Co,,  40  id. 
220 ;  Cli7iton  v.  Meyers,  46  id.  521 ;  PeopU  v.  Canal  Board, 
55  id.  397 ;  Health  Dept.  v.  Purdoii,  99  id.  237 ;  Morgan  v. 
BingKamton,  102  id.  500,  504 ;  T,,  etc.,  li,  Co.  v.  H.  T.,  etc, 
R.  Co,,  86  id.  106,  123,  126 ;  People  v.  M.  T,  Co.,  31  Hun, 
596,  604 ;  Drake  v.  //.  R.  R,  Co.,  7  Barb.  508,  566,  669.) 
The  plaintiffs  right  is  really  and  substantially  a  right  to  com- 
pensation and  not  a  right  to  the  enjoyment  of  specific  real 
property.  {Henderson  v.  N.  Y.  C.  cfe  H.  R.  R.  R.  Co.,  78 
:N".  Y.  423,  430  ;  Uline  v.  ^\  Y.  C.  <&  H.  R.  R.  R.  Co.,  101 
id.  98,  118 ;  Story  v.  N.  Y.  E.  R.  Co.,  90  id.  122,  148, 171, 
179;  Pond  v.  M.  E.  R.  Co.,  112  id.  189,  190;  TaUman  t. 
M.  E.  R.  Co.,  121  id.  119,  125;  Ahendrothy.  M.  R.  Co.,V& 
N.  Y.  1, 17 ;  N.  Y.  E.  R.  Co,  v.  F.  N.  Bank,  135  U.  8. 432, 
440 ;  Kro7ie  v.  A:  C.  E,  R.  Co.,  50  Hun,  431,  432 ;  Tayhr  v. 
M.  E.  R.  Co.,  18  J.  &  S.  311, 322, 328 ;  Kfwx  v.  M.  E.  R  Co., 
36  N.  Y.  S.  R.  2 ;  S.  A,  R.  Co.  v.  M.  E.  R.  Co.,  56  Hun,  182, 
185  ;  P.,  etc.,  R,  Co.  v.  Olwer,  44  Am,  &  Eng.  R  R.  Cas.  175; 
McElray  v.  Kansas  City,  21  Fed.  Rep.  257 ;  P.,  etc.,  B,  Co, 
V.  Kandah,  42  N.  J.  Eq.  93.)  The  easements  in  question 
have  in  themselves  no  more  than  a  nominal  value,  and  plain- 
tiffs claim  to  substantial  compensation  rests  wholly  upon  proof 
of  consequential  injury.  {Newman  v.  M.  E.  R.  Co.^  118  N. 
Y.  618 ;  Henderson  v.  A\  Y.  C.  R.  R.  Co.,  78  id.  423 ;  Inn 
L.,  etc,  R.  Co,,  27  Hun,  151 ;  In  re  N.  Y,,  IF.  S.  A  B,  B. 
Co,,  29  id.  609 ;  In  re  B.  BJ.  R.  Co.,  28  K  Y.  S.  R.  627;  A 
7'e  U.  E.  R.  Co.,  8  K.  Y.  Supp.  813 ;  In  re  K.  C.  E.  B,  Co., 
35  N.  Y.  S.  R.  367 ;  Bush  v.  J/.  E,  R.  Co.,  26  Abb.  [N.  C] 
73  ;  Gray  v.  X.  Y.  E  R.  Co.,  12  X.  Y.  Supp.  542;  ^eU^- 
y.  Y.  E  R.  Co.,  Id.  545 ;  Pxmly  v.  M.  R.  Co.,  36  N.  Y.  S. 
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R.  43.)  The  measui'e  of  compensation,  where  part  of  an 
entire  tract  is  tal^en,  is  the  difference  between  the  actual 
market  value  of  the  entire  tract  at  the  time  of  condemnation 
and  the  market  value  of  what  will  be  left  after  the  part  pro- 
posed to  be  appropriated  is  taken  out.     {Newmayi  v.  M.  E. 

B.  Co.,  118  K  Y.  618 ;  T.  &  B,  R.  R.  Co.  v.  Lee,  13  Barb. 
169;  In  re  N.  F.,  L.  <&  W.  R.  Co.,  27  Hun,  151 ;  In  re  N. 

Y.,  W.  S.  ib  B.  R.  Co.,  29  id.  609  ;  In  re  TJ.,  C.  &  S.  V.  R. 
R.  Co.,  56  Barb.  456 ;  In  re  N.  T.  C.  <&  II  R.  R.  R.  Co.  v. 
Judge,  15  Hun,  63 ;  In  re  Furman  Street,  17  Wend.  649 ; 
MvUer  v.  S.  P.  R.  R.  Co.,  83  Cal.  240;  Geissinger  v. 
Borough  of  HeiUertovm,  19  Atl.  Hep.  412  ;  C.  L.  Co.  v.  City 
ofPrmndence,  15  E.  I.  246 ;  F.  W.  cfe  K  O.  R.  Co.  v.  Pearce, 
75  Tex.  281 ;  O.  B.  R.  Co.  v.  McDermott,  25  Neb.  714 ;  P. 
jS.  V.  R.  Co.  V.  McCleary,  125  Penn.  St.  442,  451 ;  W,  <&  W. 
R.  Co.  V.  Xuhn,  38  Kan.  104 ;  C,  C.  C  cfe  N.  Y.  S.  R.  R.  Co. 
V.  Aunsman,  11  Atl.  Rep.  561 ;  R.,  etc.,  R.  Co.  v.  Balthdsar. 
119  Penn.  St.  483;  Kucheman  v.  C.  C.  &  D.  R.  Cb.,  46 
Iowa,  366,  376 ;  J.,  etc.,  R.  Co.  v.  Esterle,  13  Bush.  667 ;  B. 
cfe  P.  R.  Co.  V.  MoComh,  60  Me.  290 ,  I,B.<ii  W.  R.  Co.  v. 
Allen,  100  Ind.  409 ;  V.  <6  T.  R.  Co.  v.  Benry,  8  Nev.  165 ; 
Dearborn  v.  B.,  C.  cfe  M.  R.  Co.,  24  N.  H.  179 ;  In  re  M. 
W.  R.  Co.,  35  id.  134 ;  Page  v.  C,  M.  &  St.  P.  R.  Co.,  70 
111.  324,  328 ;  Cooley  on  Const.  Lim.  565 ;  Lewis  on  Em. 
Domain,  §  478 ;  S.  A.  R.  Co.  v.  M.  F.  R.  Co.,  56  Hun,  122 ; 
P.,  etc.,  R.  Co.  v.  Vance,  115  Penn.  St.  325 ;  Lamrence  v. 
Boston,  119  Mass.  126;  DeBoul  v.  F.  <&  M.  R.  Co.,  Ill  111. 
499;  Brown  v.  C  R.  R.  Co.,  125  id.  600;  Fsch  v.  C,  M.  cfe 
St.  P.  R.  Co.,  72  Wia  229 ;  S.,  etc.,  R.  Co.  v.  Keith,  53  Ga. 
178;  Molton  v.  N.  TT.  Co.,  137  Mass.  163;  U.  D.  T.  Co.  v. 
Brunswick,  31  Minn.  297 ;  V.  c&  T.  R.  Co.  v.  EUioU,  5  Nev. 
358  ;  In  re  B.,  II  T.  cfe  W.  R.  Co.,  22  Hun,  176 ;  Mont- 
gomery  Co.  v.  S.  B.  Co.,  110  Penn.  St.  54;  Harrison  v.  I. 
M.  R.  Co.,  36  la.  323 ;  Boom  Co.  v.  Patterson,  98  U.  S.  403  ; 

C.  B.  R.  Co.\.  Andrews,  26  Kan.  702;  2  Wa^hb.  on  Real 
Prop.  §  284 ;  Washb.  on  Easements,  chap.  5,  §  7 ;  Cartwright 
v.  Maplesden,  52  N.  Y.  652 ;  S.  V.  O.A.y.  City  of  Troy,  76 
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id.  113;  Dyer  v.  Sanford,  7  Mete.  395;  Winter  v.  Brock- 
weU,  8  East,  308 ;  Morse  v.  CopeUmd,  2  Gray,  302 ;  Hoch  v. 
M.  E.  R.  Co,,  37  N.  T.  S.  R.  200 ;  Herzog  v.  M.  R.  Co.,  Id. 
56.)  A  jury  might  well  find  that  the  loss  suBtained  bj  one 
who  exercised  his  lawful  right  of  selling  his  own  property, 
and  was  compelled  by  such  a  state  of  the  market  to  accept  a 
diminished  price  for  it,  was  the  natural  and  proximate  result 
of  the  construction  and  maintenance  of  the  railroad.  And  if 
they  so  found,  there  is  no  legal  reason  why  the  railway  com- 
pany should  not  be  liable  to  make  compensation  for  the  loee 
actually  sustained.  {Squire  v.  Oould,  14  Wend.  159 ;  Wyrke- 
hamer  v.  People^  13  N.  Y.  378.)  The  wrong  to  be  redressed 
in  such  a  case  is  one  which  is  personal  to  the  owner,  and  which 
results  from  discrediting  the  property  in  the  market  and  which 
accrues  only  when  the  property  is  brought  into  the  market  for 
sale.  It  bears  more  analogy  to  slander  of  title  than  to  any 
other  tort  mentioned  in  the  books.  {Like  v.  McKinstry^  41 
Barb.  186 ;  Bodge  v.  Colby,  108  K  Y.  445 ;  Hargra'ee  v. 
McKmstry,  41  Barb.  186 ;  Law  v.  Ilarwood,  Cro.  Car.  140; 
Oresham  v.  Orindey,  Yelv.  88 ;  Wileon  v.  Dtibois,  35  Minn. 
471 ;  Swan  v.  Tappan,  5  Cush.  104 ;  Starlc  v.  Chetwood,  5 
Kan.  151 ;  NoHhncp  v.  IliU,  57  K  Y.  351,  358 ;  Baekhm^e 
V.  Bononi,  9  H.  L.  Cas.  503,  513.)  One  who  owned  lands  at 
the  time  of  the  construction  of  the  railroad  and  who  still 
retains  the  title,  cannot  recover  permanent  damages  in  an 
action  at  law,  but  is  limited  to  such  temporary  damages,  if  any, 
as  he  has  sustained  up  to  the  time  of  commencement  of  his 
action.  ( UU?ie  v.  iT.  Y.  C.  R.  R,  Co.,  101  N.  Y.  98 ;  Mahon. 
r.  JV.  Y.  C  R.  R.  Co.,  24  id.  658 ;  Pond  v.  M.  E.  R.  Co., 
112  id.  186 ;  Oten^t  v.  N.  Y.,  L.  i&  ^Y.  R.  Co.,  119  id.  603; 
Tollman  v.  M.  E.  R.  Co.,  121  id.  119.)  By  an  equitable 
action  he  may,  however,  compel  the  assessment  and  payment 
of  that  just  compensation  to  which  he  is  entitled  under  the 
Constitution.  {N.  Y.  N.  E.  Bank  v.  M.  E.  R.  Co.,  108  N. 
Y.  660  ;  112  id.  190 ;  Tallman  v.  M.  E.  R.  Co.,  121  id.  119; 
N.  Y.  E.  R.  Co.  V.  E.  N.  Bank,  135  U.  S.  432.)  Complete 
redress  is  given  by  including  in  the  award  a  fair  compensation 
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for  the  injury  done  to  the  marketable  character  of  the  prop- 
erty by  the  already  existing  structure.  {Henderson  v.  N,  Y. 
C.  E,  R.  Co.,  7&  N.  Y.  423,  433.)  One  who  has  aoU  p«^ 
ertj  injiwad  by  tlie  mnriruelkm  of  the  ralroad  may  recover 
in  an  action  at  law  the  loss  actually  sustained  by  him  in  the 
sale.  {Henderson  v.  JV.  Y.  C.  R.  R.  Co.,  78  N.  Y.  423 ; 
Porter  v.  J/.  K  R.  Co.,  120  id.  284 ;  King  y.  Mayor,  etc., 
102  id.  171 ;  McFadden  v.  Johnson,  72  Penn.  St.  335  ;  Foote 
V.  M.  K  R.  Co.,  86  N.  Y.  S.  K.  119 ;  Peck  v.  OoodberUtty 
109  N.  Y.  180 ;  112  id.  189  ;  Mortimer  v.  M.  R.  Co.,  25  J. 
&  S.  509 ;  Taylor  v.  M.  E.  R.  Co.,  18  id.  311 ;  Lawrence  v. 
M.  K  R.  Co.,  126  K  Y.  483 ;  Dunlajp  v.  T.,  etc.,  R.  R.  Co.y 
50  Mich.  470 ;  Pomeroy  v.  C,  etc.,  R.  Co.,  25  Wis.  643 ; 
Chv/rch  V.  G.  R.,  etc.,  R.  Co.,  70  Ind.  163.) 

Charles  Gibson  Bennett  for  respondent.  The  fact  that  the 
plaintiff  acquired  title  to  her  premises  after  the  construction 
of  tlie  railway  is  no  bar  to  the  relief  awarded  her  by  the  judg- 
ment (4  Kent's  Comm.  [10th  ed.]  425  ;  101  K  Y.  98 ;  112 
id.  186 ;  Coming  v.  T.  I.  cfe  N.  Foundry,  40  id.  191 ;  Pro- 
iestedt  v.  S.  S.  R.  R.  Co.,  55  id.  220  ;  Westi>oume  v.  Mordam-t, 
1  Croke,  191 ;  Beswieh  v.  Canden,  Id.  462 ;  Blunt  v.  Aiken^ 
15  Wend.  522 ;  Brady  v.  Weeks,  3  Barb.  157 ;  Campbell  v. 
Seamun,  63  N.  Y.  568 ;  Staple  v.  Spring,  10  Ma^s.  74 ;  Mahon 
Y.  JV.  Y.  C.  R.  R.  Co.,  24  N.  Y.  658 ;  Pond  v.  M  F.  R. 
Co.,  112  id.  186»;  Bowie  v.  Brahe,  3  Duer,  35;  Livingston  v. 
P.  L  Co.,  9  Wend.  511 ;  Cricoid  v.  M.  F.  R.  Co.,  122  N. 
Y.  102;  119  id.  540;  19  J.  &  S.  1 ;  MitcheU  v.  M.  E.  R.  Co.^ 
9  N".  Y.  Supp.  829 ;  12.id.  516.) 

Peckham,  J.  The  structure  erected  by  defendants  in  Second 
avenue,  in  front  of  the  plaintiff's  premises,  was  as  to  her  an  illegal 
structure  and  inconsistent  with  the  use  of  the  avenue  as  a  public 
street.  At  the  time  of  building  the  railway  a  trespass  was 
committed  by  the  defendants  upon  the  property  now  owned 
by  the  plaintiff ,  although  she  did  not  own  it  at  that  time.  Such 
trespass  has  been  continued  from  the  time  when  the  road  was 
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built  up  to  the  time  when  the  judgment  in  this  action  was 
entered.  By  continuing  the  trespass  the  defendants  laid  them- 
selves open  to  continuous  actions,  in  which  the  recovery  would 
be  for  the  damage  sustained  up  to  the  time  of  the  commence- 
ment of  each  action.  These  propositions  are  clear,  and  are 
now  undisputed.  They  have  been  settled  by  the  Story  and 
the  Uline  cases,  so  familiar  to  the  court  and  the  bar  (90N.T. 
122 ;  101  id.  98).  The  structure  being  illegal  as  to  plaintiff, 
and  constituting  a  continuing  trespass,  the  railroad  company  is 
under  a  legal  obligation  to  remove  it  and  the  law  presumes 
that  the  company  will  do  so. 

In  an  action  at  law  the  owner  of  the  property  interfered 
wMth  or  trespassed  upon  cannot  recover  damages  to  his  premises, 
based  upon  the  assumption  that  such  trespass  is  to  be  perma- 
nent. He  can  recover  only  the  damages  which  he  has  sustained 
up  to  the  commencement  of  the  action.  The  judgment  entered 
for  the  damages  sustained  does  not  operate  as  a  purchase  of  tbe 
right  to  continue  the  trespass.  But  the  o^mer  may  resort  to 
equity  for  the  purpose  of  enjoining  the  continuance  of  the 
trespass,  and  to  thus  prevent  a  multiplicity  of  actions  at  law  to 
recover  damages ;  and  in  such  an  action  the  court  may  deter- 
mine the  amount  of  damage  which  the  owner  would  sustain  if 
the  trespass  were  permanently  continued,  and  it  may  provide 
that,  upon  payment  of  that  sum,  the  plaintiff  shall  give  a  deed 
or  convey  the  right  to  the  defendant,  and  it  will  refuse  an 
injunction  when  the  defendant  is  willing  to  pay  upon  the 
receipt  of  a  conveyance.  The  court  does  not  adjudge  that  the 
defendant  shall  pay  such  sum  and  that  the  plaintiff  shall  so 
convey.  It  provides  that,  if  the  conveyance  is  made  and  the 
money  paid,  no  injunction  shall  issue.  If  defendant  refuse  to 
pay,  the  injunction  issues.  It  may  be  that,  in  the  case  of  a 
railroad  actually  running  its  cars  upon  or  through  property  of 
another,  it  would  not  be  justified  in  refusing  to  pay  upon  the 
delivery  of  the  conveyance,  and,  instead  thereof,  submitting 
to  an  injuction.  Public  interests  might  have  a  right  to  be 
heard  in  that  respect.  But  it  is  enough  to  say  that,  in  the 
cases  where  permanent  damage  is  to  be  paid,  there  is  a  condi- 
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tion  that  a  conveyance  shall  be  made,  and  the  defendant  thug 
Becares  title  to  the  property  used.  In  cases  where  the  owner 
wishes  to  actually  stop  the  further  trespass  and  where  the 
defendant  has  no  legal  right  to  acquire  the  property,  such  con- 
dition would  not  be  inserted,  and  an  injunction  would  issue 
upon  the  right  of  the  owner  being  determined.  {Henderson 
V.  Central  EaUroad  Co.,  78  N.  Y.  423.) 

The  plaintiff,  if  he  receive  the  amount  of  the  permanent 
damage,  is  by  the  court  compelled  to  convey  the  interest  to  the 
defendant  which  the  defendant  pays  for  in  that  way.  Con- 
demnation proceedings  are  thus  avoided.  It  is  conclusively 
determined  that  the  trespass  is  to  be  continuous,  and  defend- 
ant concedes  it  when  it  avails  itself  of  the  condition  and  pays 
the  permanent  damage  in  order  to  receive  the  conveyance.  It 
is  only  in  this  way  that  the  owner  recovers  as  for  a  permanent 
damage  to  his  property. 

In  a  case  where  the  defendant  has  no  power  to  condemn  the 
property,  if  the  owner  in  that  event  proceed  in  equity,  he 
recovers  only  his  damage  up  to  the  entry  of  the  judgment,  and 
at  the  same  time  secures  an  injunction  which  prevents  the 
future  trespass.  If  the  owner  sue  at  law  he  recovers  his 
damages  as  stated.  If  the  owner,  without  having  brought  any 
suit  in  equity,  sell  his  property  at  a  loss  caused  by  the  erection 
of  the  railroad,  the  question  at  once  arises  as  to  what  rights  are 
acquired  by  the  purchaser,  and  what  claim,  if  any,  has  the 
vendor  against  defendant.  The  vendee  has  in  such  case  pur- 
chased and  the  vendor  has  sold  to  him  in  fee  simple  absolute  the 
premises  fronting  the  street,  to  which  premises  are  attached,  as 
property  passing  to  him  by  the  conveyance,  the  easements  of 
light,  air  and  access  which  the  defendants  have  already  interfered 
with  and  trespassed  upon  by  the  erection  and  operation  of  the 
road.  {Story  v.  EL  R,  R.  Co.,  90  N.  Y.  1 22 ;  Zakr  Case,  104  id. 
268 ;  XizTie  Casey  125  id.  164.)  The  vendee  finds  the  railroad 
making  use  of  a  portion  of  his  propei-ty  without  right,  and  in 
the  character  of  a  mere  wrong-doer.  That  use  depreciates  the 
vahie  of  the  remaining  part  of  the  owner's  property  and  causes 
him  daily  damage.     He  institutes  his  action,  either  at  law  or  in 
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equity,  to  recover  damages  up  to  the  time  of  the  commence- 
ment of  the  action  or  permanently,  and  for  an  injunction,  as 
the  case  may  be,  and  in  answer  to  proof  of  ownership  and  daily 
or  permanent  damage,  he  is  told  by  way  of  defense  that  the 
railroad  company  paid  or  is  liable  to  pay  to  his  vendor  the 
difference  between  what  the  vendor  sold  the  property  for  to 
him  and  what  it  could  have  been  sold  for  if  the  railroad 
were  not  there,  and,  therefore,  it  has  the  right  to  continue 
the  act  which,  by  such  payment  or  liability,  has  been  changed 
from  a  trespass  to  a  valid  action.  It  is  true  that  the  rail- 
road has  not  received  any  conveyance  of  any  right  to  con- 
tinue the  trespass.  On  the  contrary,  the  vendor  conveyed 
to  plaintiff  the  absolute  fee  simple  in  the  property,  and  all  the 
ordinary  rights  of  ownership  passed  with  such  conveyance.  It 
was  after  such  conveyance,  and  when  the  vendor  was  no  longer 
owner,  that,  according  to  defendants,  the  company  paid,  or 
became  liable  to  pay,  his  alleged  loss  caused  by  such  sale,  and 
wliich  payment  or  liability  defendant  now  claims  has  altered 
the  situation  so  effectually.  The  vendee  who  obtained  the 
property  at  what  may  have  been  a  low  price  has,  neverthelesB, 
the  rights  of  a  general  owner,  which  are  not  dependent  upon 
the  price  which  he  paid  for  his  title.  Every  day  that  the  com- 
pany operates  its  road  over  or  through  the  property  of  the 
plaintiff  it  commits  an  illegal  act  or  trespass,  and  the  character 
of  that  act  with  respect  to  the  property  of  the  plaintiff  is  not 
in  any  degree  affected  by  the  fact  that  the  plaintiff's  vendor 
sold  his  property  at  a  loss,  which  that  vendor  says  he  sustained 
from  the  illegal  action  of  the  defendant.  There  is  no  doubt 
that  the  same  easements  which  were  appurtenant  to  the  prem- 
ises owned  by  the  plaintiff's  vendor  passed  to  his  vendee,  the 
present  plaintiff,  by  the  conveyance  to  her.  They  passed 
because  they  were  appurtenant,  and  the  vendor  never  attempted 
to  reserve  them,  assuming  even  that  such  reservation  were  a 
legal  possibility.  As  these  easements  passed  to  the  vendee  and 
became  her  property,  as  much  so  as  the  land  itself,  how  is  it 
that  the  railroad  company  has  become  possessed  of  the  right  to 
appropriate  such  easements,  or  any  portion  of  them,  without 
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payment  to  her  ?  Her  private  property  is  taken  without  com- 
pensation to  her  under  such  circumstances,  if  defendant  have 
the  right  to  permanently  enter  upon  and  use  these  easements, 
and  thus  a  constitutional  guaranty  is  violated  in  her  case  and 
she  is  without  redress.  The  answer  to  this  assertion  is  made 
by  the  counsel  for  defendants  in  a  very  ingenious  argument, 
the  foundation  of  which  is,  however,  laid  in  what  seems  to  me 
an  erroneous  application  of  a  general  rule  relating  to  the 
measure  of  damages  in  condemnation  proceedings,  and  from 
which  it  is  argued  that  the  real  actionable  loss  falls  upon  the 
owner  of  the  property  when  the  road  was  built,  provided  he 
sells  his  property  in  a  depreciated  market.  They  claim  that 
such  an  owner  has  a  cause  of  action  to  recover  the  loss  he  has 
sustained  by  a  sale  of  his  property  in  a  market  depreciated  by 
the  wrongful  act  of  defendants  in  entering  upon  or  appropri- 
ating the  easements  appurtenant  to  such  property. 

The  argument,  of  course,  assumes  that  if  such  a  cause  of 
action  be  made  out,  it  must  follow  that  none  arises  in  favor 
of  a  subsequent  purchaser  who  obtains  the  land  at  a  price 
reduced  on  account  of  the  existence  of  the  road.  Unless  the 
one  cause  of  action  exclude  the  other  the  defendants  would 
accomplish  nothing  by  proving  the  existence  of  one  in  favor 
of  the  original  owner. 

The  defendants'  counsel  assert  that  the  permanent  damage 
to  the  property  was  sustained  by  the  vendor  at  the  time  he 
sold  to  the  plaintiff,  and  that  the  company  is  liable  to  pay  the 
same  to  him.  Hence  they  say  that  in  taking  from  the  present 
owner  the  easements  spoken  of,  which,  when  separated  from 
the  land  to  which  they  are  appurtenant,  are  of  themselves  but 
of  nominal  value,  the  defendants  would  only  be  condemned 
to  pay  therefor  a  nominal  sum,  such  as  six  cents ;  and  as  to  the 
resulting  loss  in  value  to  the  adjoining  land  of  the  vendee, 
caused  by  the  erection  and  operation  of  the  railroad,  the  vendee 
has  not  sustained  that  loss,  because  she  has  only  paid  for  the 
property  the  sum  to  which  it  had  depreciated  by  reason  of  the 
existence  of  the  road  in  front  of  it.  Continuing  the  argument 
the  counsel  for  the  defendants  state  that  if  the  present  owner 
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(the  ^endee)  should  commence  an  action  to  restrain  the  further 
trespass,  the  defendants  could  at  once  commence  proceedings 
to  condemn  the  easements,  and  that  the  rule  of  damages  would 
be  the  difference  between  tlie  present  market  value  of  the 
whole  property  and  that  portion  which  would  be  left  after  the 
taking,  and  that  difference  would  be  nominal  only.  So  that 
when  the  present  owner  commences  her  action  to  restrain  the 
further  commission  of  the  trespass,  the  whole  matter  may  be 
adjusted  in  such  suit,  and  the  same  rule  of  damages  would 
obtain.  The  result  would  be  either  that  the  defendants  would 
be  enjoined  from  further  operating  their  road  until  they  paid 
six  cents,  the  nominal  damage  sustained  by  the  present  owner 
of  the  easements,  or  eLse  the  bill  would  be  dismissed  entirely  on 
the  ground  that  the  aid  of  equity  could  not  be  invoked  for  the 
purpose  of  compelling  the  payment  of  merely  nominal  damages. 
This  course  of  argument  does  not,  as  it  seems  to  me,  answei 
the  claim  of  the  present  owner  to  enjoin  the  further  trespass 
upon  her  property  unless  she  is  paid  the  damage  which  such 
trespass  will  permanently  cause  her.  That  damage  is  not 
merely  nominal. 

In  1880,  the  defendants  erected  their  road,  and  by  its  erec- 
tion and  operation  depreciated  the  value  of  the  property  now 
owned  by  the  plaintiff.  In  erecting  their  road  they  trespassed 
apon  the  easements  appurtenant  to  that  property,  and  such 
trespass  has  been  continuous  ever  since.  By  these  wrongful 
acts  the  market  value  of  the  plaintiff's  property  has  been 
greatly  depreciated.  If  they  were  compelled  to  resort  to  con- 
demnation proceedings,  the  defendants  say  it  is  the  present 
market  value  which  they  must  pay.  The  vice  in  this  argument 
lies  in  the  erroneous  statement  of  the  measure  of  damages. 
In  such  case  and  under  these  circumstances,  where  the  value 
has  been  depreciated  by  the  wrongful  entry  of  defendants  upon 
the  property,  it  is  not  the  present  market  value  of  such  prop- 
erty thus  damaged  that  the  defendants  must  pay.  Actual 
market  value  at  the  time  of  the  institution  of  the  condenmation 
proceedings  is  usually  the  inquiry.  But  when  the  defendant 
has  already  entered  upon  the  property  and  has  depreciated  its 
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value  tlierety,  it  is  plain  that  the  simple  question  of  value  at 
the  time  of  condemnation  is  not  the  proper  rule.  In  such  case 
the  inquiry  must  be  what  would  be  the  fair  market  value  of  the 
whole  property  at  tlie  time  of  condemnation,  without  the 
railroad^  and  the  diflference  between  that  sum  and  the  present 
market  value  of  the  property  left,  with  the  railroad  in  exist- 
ence, would  constitute  the  measure  of  damages  to  which  the 
owner  would  be  entitled.  This  inaugurates  no  new  rule  of 
damages  in  condemnation  proceedings  in  this  state.  As  the 
entry  was  unlawful,  it  is  for  the  purpose  of  arriving  at  the 
value  of  the  property  regarded  as  not  made,  and  the  inquiry  is 
what  is  the  present  value  of  such  property  without  the  presence 
of  a  structure  which  is  there  without  right  and  which  cannot  be 
continued  without  payment  in  full  for  all  damage  done.  Its 
existence  cannot  be  considered  for  the  purpose  of  diminishing 
what  would  otherwise  be  the  present  market  value  of  the  prop- 
erty. I  think  the  same  rule  would  hold  in  the  case  put  by  the 
defendants,  where  the  city  or  any  other  body  having  the  power 
should  seek  to  take  the  owner's  property,  even  though  such 
owner  had  himself  purchased  subsequent  to  the  erection  of  the 
road.  The  city  would  have  no  right  to  take  the  property  from 
its  owner  on  a  valuation  based  upon  the  permanent  character 
of  a  trespass  which  the  law  regards  as  temporary.  The  inquiry 
in  the  case  supposed  would  still  be,  what  would  be  the  fair 
market  value  of  the  property  with  the  railroad  away  ?  That 
sum  the  city  would  have  to  pay,  and  when  it  acquired  the  title 
it  would  have  the  same  right  as  any  other  owner  to  compel  the 
defendants  to  desist  from  their  trespass  or  pay  the  amount  of 
permanent  damage  they  caused  by  its  continuance.  Under 
this  rule  the  amount  which  the  present  owner  may  have  paid 
for  the  property  will  be  wholly  immaterial.  As  the  act  of  the 
defendant  in  trespassing  upon  or  appropriating  any  portion  of 
the  property  was  unlawful,  any  depreciation  in  the  value  of  the 
property  caused  by  such  illegal  action  cannot  be  regarded  in 
fixing  the  value  of  the  property  to  be  taken  or  the  damage  to 
that  which  will  remain.  The  claim  of  the  defendants  that  the 
loss  from  the  depreciation  in  value  was  sufEered  by  the  original 
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owner  when  he  sold,  and  that  it  is  a  personal  claim  in  his  case 
against  them  for  which  they  are  responsible,  cannot,  as  it  seems 
to  me,  be  maintained.  Such  a  doctrine  would  do  away  with  the 
right  of  an  owner  of  property  to  prevent  a  continuous  trespass 
upon  it  by  another.  The  defendants  would  say  that,  because  the 
original  owner  transferred  the  property  to  his  vendee,  the* 
defendants,  by  reason  thereof,  were  thereby  invested  with 
the  right  to  continue  forever  the  original  trespass,  and  the 
consideration  for  such  license  rested  in  their  liability  to  pay 
(not  necessarily  in  the  payment  to)  the  vendor  the  difference 
between  the  sum  which  he  actually  received  for  the  convey- 
ance of  his  land  and  that  which  he  would  have  been  able 
to  secure  had  it  not  been  for  the  acts  of  the  defendanta 
Whether  such  sum  had  been  paid  or  not  would  be  imma- 
terial so  far  as  concerned  the  present  owner.  That  would 
be  a  matter  between  the  original  owner  and  the  defendante. 
But  the  present  owner,  on  account  of  the  transfer  of  the  land 
to  him,  would  really  have  no  right  to  prevent  the  trespass,  no 
matter  how  much  in  truth  his  property  was  damaged,  and 
although  the  defendants  had  no  more  title  to  the  property 
trespassed  upon  than  they  ever  had.  They  could  have  no  title 
because  the  original  owner  transferred  it  to  his  vendee,  and 
after  such  transfer,  of  course,  that  owner  could  not  again  trans- 
fer any  portion  of  the  property  to  anyone  else.  Tlie  vendee 
took  the  title,  and  he  certainly  has  not  conveyed  it  to  the 
defendants,  but,  on  the  contrary,  still  retains  it  absolutely. 
Thus  with  no  title  the  defendants  have  by  this  course  of  reason- 
ing been,  in  substance,  invested  with  a  right  to  perpetually  appro- 
priate property  belonging  to  the  plaintiff,  because  of  a  liability 
on  their  part,  as  they  allege,  to  pay  a  former  owner  certain  dam- 
ages which  he  alleges  he  sustained  by  selling  his  property  to  the 
plaintiff  at  a  reduced  value  caused  by  defendants'  illegal  act 
This  mere  liability  of  the  defendants  to  reimburse  the  vendor 
operates,  by  defendants'  argument,  as  a  bar  to  the  rights  of  the 
vendee.  If  not  paid  by  the  defendants  the  liability  still  remains, 
and,  of  course,  the  bar  still  continues ;  and  thus  the  general 
right  which  follows  the  possession  of  property  t©  protect  it 
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from  a  trespass  is  denied  an  owner,  because  the  defendants  are, 
they  say,  liable  to  a  former  owner  on  a  personal  claim  by  him 
for  a  loss  occasioned  by  a  sale.  Heretofore  absolute  ownership 
or  legal  possession  of  property  has  been  regarded  as  sufficient 
to  enable  tlie  owner  to  protect  it  from  a  trespass.  It  has  been 
sufficient  to  permit  him  to  maintain  an  action  to  restrain  its 
continuance,  even  though  he  was  fortunate  enough  to  secure 
the  property  at  one-half  its  value.  The  inquiry  in  such  cases, 
where  the  owner  sought  to  restrain  the  future  trespass,  has 
never  been  in  regard  to  the  price  which  the  owner  paid,  or 
whether  the  former  owner  sold  at  a  loss  on  account  of  the 
trespass.  The  inquiry  has  been  whether  the  plaintiff  was  the 
owner  or  entitled  to  the  possession,  and  whether  the  acts  of 
the  defendants  were  illegal  That  is  all  that  should  now  be 
required.. 

I  have  thus  far  referred  to  the  case  of  the  vendee  for  the 
purpose  of  inquiring  what  rights  appertained  to  him  as  the 
present  owner  of  the  property.  But  the  argument  in  favor 
of  the  vendor,  who  owned  the  property  when  the  road  was 
built,  and  who  sold  his  land  in  a  depreciated  market  caused 
by  the  wrongful  acts  of  the  defendants,  is  not  to  my  mind 
very  strong. 

In  the  first  place,  he  had  his  right  of  action  to  recover  for 
all  damage  caused  by  the  trespass  up  to  the  time  of  the  com- 
mencement of  his  action,  and  the  subsequent  conveyance  of 
the  land  would  not  in  any  way  affect  that  right.  If  he  desired 
to  restrain  the  further  continuance  of  the  trespass  or  to  recover 
for  the  permanent  damage  caused,  he  could,  while  owner,  com- 
mence and  maintain  his  action  in  equity.  In  that  action  he 
would  obtain  full  relief.  If  he  chose  to  sell  instead  of  using  the 
remedies  which  the  law  gives  him,  that  was  a  matter,  legally 
speaking,  of  his  own  choice.  The  defendants  did  not  compel,  or 
limit,  or  restrain  such  sale.  Nothing  that  they  did  could  be 
said  to  amount  to  any  compulsion  by  them.  The  law  says  their 
action  cannot  be  regarded  as  a  permanent  trespass  for  the  very 
reason  that  it  is  unlawful,  and  the  law  will  not  presume  that 
an  unlawful  act  is  to  be  forever  continued.     His  choice  to  sell, 
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rather  than  avail  himself  of  the  remedies  given  him  by  the 
law,  does  not  furnish  a  cause  of  action  against  the  defendants 
to  reimburse  him  for  a  loss  arising  because  of  the  presumption 
he  has  indulged  in  that  the  trespass  would  be  continuous  and 
unpaid  for.  He  has  chosen  to  regard  the  trespass  in  a  light 
opposite  to  that  in  which  the  law  regards  it,  and  the  loss  he 
has  suffered  thereby  is  not  one  which  the  law  can  regard  aa 
caused  by  the  defendants.  If  the  original  owner  thus  choose 
to  sell  his  property  without  enforcing  those  rights  which  he 
has  only  by  virtue  of  such  ownership,  the  purchaser  at  any 
rate  takes  his  fee  and  with  it  the  rights  of  such  an  owner. 
The  right  to  enjoin  the  continuance  of  the  trespass  has  not 
escaped  by  the  conveyance.  It  cannot  rest  with  the  vendor, 
for  he  has  no  longer  any  interest  in  the  land.  Unless  it  passed 
to  the  vendee  it  has  vanished,  and  yet  no  conveyance  by  any 
one  having  the  right  to  convey  has  been  made  to  the  trespasser, 
and  so  far  as  the  legal  title  to  the  property  is  concerned,  the 
trespasser  has  no  lot  or  parcel  in  it.  It  seems  to  me  the  right 
passed  to  the  vendee. 

I  can  see  no  similarity  in  the  case  of  the  owner  of  property 
who  has  thus  sold  at  a  loss,  to  that  of  one  who  has  suffered 
from  a  slander  of  his  title.  To  start  with,  there  is  in  the  case 
at  bar  no  slander.  And,  again,  there  is  no  malice.  The  erec- 
tion of  a  structure  on  plaintiff's  property  by  defendants  cannot 
be  twisted  into  a  slander  of  plaintiff's  title  by  theuL  No  one 
asserts  that  the  defendants  built  their  road  knowing  they  were 
wrong-doers  or  trespassers.  The  findings  in  this  case  sub- 
stantially negative  any  such  idea.  The  court  finds  that  the 
road  was  built  in  conformity  with  plans  prescribed  by  boards 
of  commissioners  appointed  under  legislative  authority.  It  has 
been  held  that  punitive  damages  ought  not  to  be  awarded 
against  defendants  for  the  taking  of  the  property  of  abutting 
owners  by  the  building  of  their  road.  {Pounera  v.  Manhattan 
R.  Co,,  120  K  Y.  178.)  In  brief,  all  the  substantial  facts 
which  constitute  a  cause  of  action  for  slander  of  title  are  absent 
in  this  case,  and  the  facts  which  exist  have  no  analogy  to 
those  which  constitute  such  a  cause  of  action.     The  wrong  by 
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the  defendants  in  the  erection  of  the  railroad  does  not  directly 
or  proximately  cause  the  sale  of  the  vendor's  property  at  a  loss. 
The  defendants'  counsel  lays  down  the  rule  broadly  that  "  who- 
ever, by  a  wrongful  act,  limits  or  restrains  another  in  respect 
to  his  lawful  right  to  dispose  of  his  property  in  the  market  to 
the  best  advantage,  is  liable  in  an  action  at  law  for  the  damages 
thereby  occasioned."  Without  stopping  to  question  the  accu- 
racy of  the  rule,  which  the  defendants  here  lay  down  as  an 
abstract  proposition,  I  think  no  case  can  be  found  where  it  has 
been  enforced  under  such  circumstances  as  this  case  presents. 
All  the  facts  must  be  here  taken  into  account  It  must  be 
remembered  that  the  law  regards  the  act  as  a  temporary  wrong 
only,  and  as  such  it  provides  a  full  remedy  for  it.  It  provides 
a  full  equitable  remedy,  if  the  owner  choose  to  pursue  it  and 
the  act  be  of  a  permanent  nature. 

If,  instead  of  resorting  to  his  legal  or  his  equitable  remedy, 
he  choose  to  sell,  it  cannot  be  said  that,  in  a  legal  sense,  he  hafl 
been  limited  or  restrained  in  respect  to  his  lawful  right  to  sell 
his  property  by  defendant's  wrongful  act.  The  connection 
between  the  sale  and  the  alleged  cause  is  too  remote  and  indefi- 
nite  ;  it  is  not  proximate  or  direct  Further  than  this,  however, 
the  right  of  action  with  respect  to  the  damage  inheres  in  the 
owner  and  possessor  of  the  land,  and  it  is  by  reason  of  such 
ownership  and  possession  that  the  right  of  action  accrues. 
{Broiestedt  Case^  55  N.  Y.  220 ;  Coming  v.  Troy^  etc.^  Factory^ 
40  id.  191.)  A  perpetual  injunction  was  sustained  in  the  first 
above-entitled  case,  which  was  obtained  by  a  purchaser  of  land 
abutting  on  the  street,  restraining  the  further  operation  of  the 
road,  although  it  was  operated  prior  to  his  purchase.  Nothing 
that  has  been  said  in  any  other  case  in  this  court  is  opposed  to 
these  views.  On  the  contrary,  they  are  in  the  line  of  all  its 
previous  utterances.  The  point  was  not  decided  in  the  HeTh- 
derson  case,  nor  has  it  been  decided  in  the  Lawrence  case 
against  these  same  defendants  (reported  in  126  N.  Y.  483). 
The  question  in  the  last  case  was  in  relation  to  the  validity  of 
the  defense  alleging  that  the  property  was  used  for  the  pur- 
poses of  a  house  of  prostitution.     The  defense  was  disallowed 
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for  the  reasons  stated  in  the  opinion  of  Andbews,  J.,  and  the 
rule  of  damages  stated  in  the  Uline  case  was  reiterated,  that 
of  diminished  rental  value.  The  case  of  King  v.  Maycr^  etc. 
(102  N.  Y.  171),  simply  held  that  the  right  to  compensatioii 
for  the  property  taken  belonged  to  him  who  was  the  owner  of 
the  fee  at  the  time  the  city  took  possession,  although  before 
the  award  under  the  statute  the  oiiginal  owner  had  conreved 
the  premises.  This  was  upon  the  ground  that  the  statate 
authorizing  the  taking  contained  an  adequate  and  certain 
method  for  raising  the  money  on  the  part  of  the  city  to  pay 
for  the  taking,  and  that  when  the  possession  was  taken  by  the 
city  under  the  statute  it  was  a  legal  possession,  and  the  award 
which  was  subsequently  made  paid  for  the  title  at  the  time 
the  possession  was  taken,  and  that  was  in  tlie  original  owner 
who  conveyed  before  the  award  was  made.  The  Tollman  case 
(121  'N,  Y.  119),  does  not  assert  or  assume  that  the  plaintiff 
could  recover  for  the  diminished  rental  value  for  a  term 
any  portion  of  which  was  in  the  future.  The  recovery  in  that 
case  had  been  allowed  for  a  possible  use  of  the  premises  which 
the  plaintiff  had  not,  in  fact,  attempted  to  make,  and  the 
possible  profits  for  such  possible  use  we  held  he  was  not  entitled 
to  recover.  I  have,  as  is  seen,  alluded  to  but  a  few  of  the 
many  cases  cited  by  counsel  in  the  very  elaborate  briefs  sub- 
mitted to  us.  I  have,  however,  read  them,  and  I  feel  confident 
that  nothing  is  laid  down  herein  which  is  opposed  to  anything 
heretofore  decided  by  this  court.  What  the  ultimate  rights 
of  lessor  and  lessee,  as  against  defendants,  may  be  we,  of  coarse, 
do  not  decide  in  this  case.  Their  rights  are  not  before  na. 
Whether  there  is  or  is  not  any  distinction  between  the  rights  of 
a  vendor  in  fee,  and  those  of  a  lessor  is  not  the  question  and  we 
do  not,  therefore,  discuss  it.  The  judgment  here  should  be 
affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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Edwasd  Eobebts,  Eespondent,  v.  The  New  York  Elevated 
Bailsoad  Company  et  al.,  Appellants. 

Where,  in  an  action  by  an  abutting  owner  to  restrain  the  operation  and 
maintenance  of  an  elevated  railroad  in  a  street,  the  question  as  to  the  fee 
Talue  of  the  property  rights  of  which  plaintiff  is  deprived  by  the  unlaw- 
ful  structure  is  gone  into  for  the  purpose  of  determining  the  amount  to 
be  paid  by  defendant  for  a  conveyance  of  those  rights,  the  defendant 
is  entitled  to  claim  that  the  investigation  shall  be  made  upon  compe- 
tent and  legal  evidence,  and  if  improper  evidence  is  admitted,  to  its 
damage,  it  has  the  right  to  ask  the  appellate  court  for  relief;  it  is  no 
answer  that  defendant  is  not  bound  to  avail  itself  of  the  privilege  granted 
of  paying  the  amount  of  damages  found  for  a  conveyance  of  the  ease- 
ments, but  may  submit  to  an  injunction. 

As  to  whether  the  defendant  has  the  right  to  refuse  to  pay  and  to  submit 
to  the  injunction,  qtuere. 

In  such  an  action  the  opinion  of  an  expert  as  to  what  would  have  been  the 
value  of  plaintiff's  property  had  defendants'  road  not  been  built  and 
operated  is  incompetent  testimony.  (Ruger,  Ch.  J.,  and  Gbay,  J., 
dissenting.) 

CiUirk  V.  Bait-d  (9  N.  Y.  183);  Kenkele  v.  Manhattan  R.  Co.  (55  Hun,  398); 
McGean  v.  Manhattan  R.  Co,  (117  N.  Y.  219),  distinguished. 

R.  dt  8,  R.  R.  Co,  V.  Budlong  (10  How.  Pr.  289);  Him  v.  N,  T,  E.  R,  R,  Co. 
(36  Hun,  293),  disapproved. 

(Argued  April  14, 1891;  decided  October  20, 1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  5,  1891,  which  aiBrmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  was  an  action  to  restrain  defendants  from  maintaining 
and  operating  their  elevated  railroad  on  Third  avenue  in  front 
of  plaintiff's  premises  in  the  city  of  New  York,  and  to  recover 
damages.  The  judgment  granted  the  injunction  asked,  unless 
defendants  pay  a  sum  stated  as  the  value,  and  upon  convey- 
ance of  the  plaintiff's  easements  in  the  street  taken  by  the 
road,  in  which  case  the  injunction  was  denied. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Brainard  ToUes  for  appellant.  The  learned  trial  judge 
erred  in  receiving  tlie  opinions  of  witnesses  as  proof  of  the 
existence  and  amount  of  damages  to  plaintiffs  property. 
{McGean  v.  M.  li,  Co.,  117  N.  Y.  219;  Avery  v.  Jf.  Y.  C. 
cfe  JI.  a.  a.  li.  Co.y  121  id.  31 ;  Morehouse  v.  Matthews,  2  id. 
614  ;  Cla?'Jc  v.  Baird,  9  id.  183 ;  Van  Deuseii  v.  Young,  29 
id.  9 ;  Marcly  v.  ShvUs,  Id.  346 ;  Teei^perming  v.  C,  E.  /?w. 
Co.,  43  id.  279 ;  Green  v.  Flank,  48  id.  669 ;  Van  Zandt  v. 
M,  B.  Ins.  Co.,  55  id.  169 ;  Ferguson  v.  Iluhhell,  97  id.  507; 
Wakemwn  v.  TF.  dh  W.  M.  Co.,  101  id.  205 ;  Reed  v.  McCon- 
nell,  101  id.  270.)  Such  evidence  encroaches  upon  the  funo 
tions  of  the  jury  or  other  appointed  triers  of  fact.  {Van 
Deusen  v.  Young,  29  N.  Y.  9 ;  Va7i  Zandt  v.  M.  B.  L.  Ins. 
Co.,  55  id.  169 ;  Avery  v.  iV.  Y.  C.  cfe  FT.  E.  R.  R.  Co.,  121 
id.  31 ;  Fish  v.  Dodge,  4  Den.  311 ;  Cook  v.  Brockway,  21 
Barb.  331 ;  Simons  v.  Monier,  29  id.  419 ;  Lincoln  v.  /X,  €fc., 
^.  Cfe.,  23  Wend.  425 ;  Fleming  v.  D.  cfe  ^.  C.  Co.,  8  Hun, 
358 ;  Hudson  v.  C^t^Z,  2  T.  &  C.  245  ;  Rauch  v.  N.  Y.,  L 
i&  W.  R.  Co.,  2  K  Y.  Supp.  108 ;  W.,  etc.,  R.  Co.  v.  Evhn, 
38  Kan.  675  ;  Prosser  v.  W.  Co.,  18  la.  327 ;  Railway  Co.  v. 
Gardner,  45  Ohio  St.  309 ;  C,  etc.,  R.  Co.  v.  S.,  etc.,  R.  Co., 
67  111.  142 ;  ITames  v.  Browrdee,  73  Ala.  277.)  It  violafee 
the  rule  that  opinion  evidence  shall  be  received  only  in  cases 
of  necessity.  {M.,  etc.,  R.  Co.  v.  Kellogg,  94  U.  S.  469; 
Carter  v.  Boehm,  3  Burr,  1913,  1914 ;  Teerpenning  v.  C.  E. 
Ins.  Co.,  43  N.  Y.  279;  Reed  v.  McConnsU,  101  id.  270; 
Van  WycMen  v.  City  of  Brooklyn,  118  id.  424 ;  DolitHe  v. 
Fddy,  7  Barb.  74 ;  Drucker  v.  M.  R.  Co.,  106  N.  Y.  157 ; 
McGean  v.  M.  R.  Co.,  117  id.  219.)  It  involves  a  conclusioii 
of  the  witness  upon  a  matter  of  law  as  to  the  measure  of  dam- 
ages, {Richardson  v.  Northrup,  ^%  Barb.  85 ;  Matter  of  iV. 
Y.,  W.  S.  (&  B.  R.  Co.,  29  Hun,  609 ;  WhiU  v.  Staner,  18  Mo. 
App.  540 ;  Rochester,  etc.,  R.  Co.  v.  Budlong,  10  How.  Pr. 
289 ;  Decker  v.  Myers,  31  id.  372.)  The  formation  of  such 
conclusions  does  not  appertain  to  any  science,  art,  trade  or 
occupation  known  to  mankind.  {Ferguson  v.  HiihheU,  97  N. 
Y.  507;  Van  WycMen  v.  City  of  Brooklyn,  118  id.  424;  Duf 
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Y.  Lyouy  1  E.  D.  Smith,  536 ;  Thompson  v.  P.  H.  Co.,  51  N. 
J.  L.  42.)  The  matter  is  one  upon  which  judges  and  jurors 
are  as  competent  to  pass  as  any  witness,  when  the  necessary 
facts  as  to  values  and  courses  of  values  are  placed  before  them. 
{Ferguson  v.  HubbeU,  97  K  Y.  507 ;  Beed  v.  MdConneU,  101 
id.  270 ;  Tkompso7i  v.  P.  R.  Co.,  51  N.  J.  L.  42.)  Such  con- 
clusions are  conjectural  and  can  have  no  certain  or  definite 
basis  of  fact.     {Marcly  v.  Shulta,  29  N.  Y.  346 ;  Wakeman  v. 

W.,  etc.,  Co.,  101  id.  206 ;  Lcmioure  v.  Caryl,  4  Den.  370 ; 
Lincoln  v.  S.,  etc.,  R.  Co.,  23  Wend.  425  ;  Thompson  v.  M. 
R.  Co.,  29  N.  Y.  S.  R  720 ;  M.,  etc.,  R.  Co.  v.  KMogg,  94 
XT.  S.  474.)  The  admission  of  such  evidence  tends  to  induce 
an  omission  to  prove  the  facts  necessary  for  an  independent 
and  intelligent  decision  of  the  question  of  damage.  {More- 
hovse  V.  MoMheios,  2  N.  Y.  614 ;  Avery  v.  N.  Y.  C.  cfe  H.  R. 
R.  R.  Co.,  121  id.  31 ;  Paige  v.  Hazard,  6  Hill,  603 ;  GiLes 
V.  O*  Toole,  4  Barb.  261 ;  Newton,  v.  Fordham,  7  Hun,  58.) 
Such  evidence  cannot  be  tested  or  contradicted  by  proof  of 
facts.  {Cook  V.  Brockway,  21  Barb.  331 ;  Ferguson  v.  Huh- 
heU,  97  N.  Y.  507,  514 ;  Booth  v.  C.  M.  Co.,  74  i^.  16 ;  Folkes 
V.  Chadd,  3  Doug.  157 ;  Stephen  on  Evidence,  art.  50.)  Such 
evidence  affords  an  ample  field  for  bias  and  corruption,  and  is 
contrary  to  the  policy  of  the  law.  {Tracy  Peerage  Case,  10 
€1.  &  Fin.  154,  191;  Ferguson  v.  HubheU,  97  K  Y.  507; 

Wakeman  v.  W.,  etc.,  Co.,  101  id.  206 ;  Reed  v.  McConnell, 
Id.  270;  People  v.  Kemmler,  119  id  580;  E.  R.  Co.  v. 
Fitzpatrick,  10  Ind.  120 ;  Martin  v.  N.  Y.,  N.  H.  cfe  H.  R. 
R.  Co.,  103  K  Y.  626 ;  Duf  v.  Lyon,  1  E.  D.  Smith,  536 ; 
Nickerson  v.  Ruger,  76  N.  Y.  279,  283 ;  Avery  v.  Slack,  17 
Wend.  85,  87 ;  WorraU  v.  Parmalee,  1  N.  Y.  519 ;  Gates  v. 

Ward,  17  Barb.  424 ;  Anderson  v.  R,,  W.  <&  O.  R.  Co.,  54  K 
Y.  334, 342.)  Plaintiff  contends  that  the  error  in  question  can 
only  affect  the  fourth  element  of  the  judgment,  viz.,  the  award 
of  money  damages,  since,  as  he  alleges,  his  right  to  an  injunc- 
tion is  absolute  and  the  determination  of  the  amount  of  the 
alternative  is  an  extra  judicial  act  not  subject  to  appellate 
i^view  or  correction.  This  is  untenable.  {Henderson  v.  iT. 
SiOKELS— Vol.  LXXXIII.        58 
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Y.  C.  cfe  //.  B.  H.  B.  Co.,  78  K  Y.  423,  430;  Ulins  v.  N, 
T.  C.i&n.R.R.R.  Cb.,  101  id.  98,118;  SUyryw.KT.K 
R.  Co.,  90  id.  122,  148,  171,  179 ;  Pond  v.  M.  E.  R.  Co.,  112 
id.  189,  190;  TallTrum  v.  M.  E.  R,  Co.,  121  id.  119, 125; 
Abendroth  v.  M.  R.  Co.,  122  id.  1,  17 ;  N.  Y.  E  R.  Co.  v. 
F.  N.  Bank,  135  U.  S.  432,  440 ;  Taylor  v.  M.  E.  R.  Ci?.,18 
J.  &  S.  311,  322,  328 ;  S.  A.  R.  Co.  v.  M.  ER.  Co.,  56 Hun, 
182,  185 ;  People  v.  A.,  etc.,  R.  Co.,  24  K  Y.  261 ;  OlcoU  v. 
Supervisors,  16  Wall.  678 ;  U.  P.  R.  Co.  v.  BaU,  91  U.  S. 
343 ;  State  r.  K,  etc.,  R.  Co.,  29  Conn.  538 ;  Laws  of  1875, 
chap.  606,  §  26  ;  Powers  v.  M.  R.  Co.,  120  K  Y.  178 ;  Ode 
Y.  M.  E.  R.  Co.,  56  Hun,  199 ;  Brush  v.  M.  B.  Co.,  26  Abb. 
[N^.  C]  73 ;  Smith  v.  City  of  Bochester,  92  N.  Y.  477,  487; 
Gl(yo€T  V.  M.  B.  Co.,  19  J.  &  S.  1 ;  M.  Society  v.  B.  E.  R. 
Co.,  46  Hun,  530  ;  Tick  v.  City  of  BocJiester,  Id.  607 ;  Loh 
man  \.  S.  P.,  etc.,  B.  Co.,  18  Minn.  174 ;  Pom.  Eq.  Jurk 
§  109 ;  Worrall  v.  Munn,  38  N.  Y.  137,  142 ;  Lahr  v.  M.  £. 
B.  Co.,  104  id.  268,  293 ;  Hvssner  v.  B.  C.  B.  Co.,  114  id. 
433  ;  Shaw  v.  Stone,  1  Gush.  228,  243 ;  McKeon  v.  See,  51 
N.  Y.  300  ;  Cromwell  v.  McLean,  123  id.  474,  484;  Jacksm 
V.  Van  Sl.yke,  52«  N.  Y.  645  ;  //.  Ins.  Co.  v.  W.  T.  Co.,  61  id. 
93 ;  Wangler  v.  Swift,  90  id.  38,  45  ;  Hdch  v.  Beinheimer, 
105  id.  470,  473;  Ormshy  v.  V.,  etc.,  M.  Co.,  56  id.  623; 
Thmnas  v.  Bartow,  48  N.  Y.  193 ;  N.  A.  B.  Co.  v.  N.Y.E. 
B.  Co.,  3  Abb.  [N.  C]  347 ;  MatUage  v.  N.  Y.  E.  B  Co., 
67  How.  Pr.  232 ;  Ooodwin  v.  C.,etc.,  C.  Co.,  18  Ohio  St.  150; 
McAulay  v.  W.  B.  Co.,  33  Vt.  311 ;  B.  B.  Co.  v.  Graee,  13 
K  E.  Rep.  680;   St.  Julien  v.  B.  Co.,  35  La.  Ann.  924; 
Scudder  v.  T.,  etc.,  Co.,  1  N.  J.  Eq.  694 ;  B.,  etc.,  B.  Co.  v. 
Strauss,  37  Md.  237 ;  E.  B.  Co.  v.  D.,  etc.,  B.  Co.,  21  N.  J. 
Eq.  283 ;  Andrews  v.  F.  L.  <&  T.  Co.,  22  Wiss.  288 ;  Loga'M' 
port  V.  UhJ,  99  Ind.  531 ;  Griffin  v.  A.,  etc.,  B.  Co.,  70  Qa. 
164 ;  P.,  etc.,  B.  Co.  v.  Jackson,  21  Fla.  146 ;  F.  B.  Co,  r. 
i><?d!5'^  County,  6  Neb.  18 ;   W.  U.  T.  Co.  v.  Judkins,  17  Ak 
428;    Story's  Eq.  Juris.  388,  389;  Pom.  Eq.  Juris.  §  817; 
Newman  v.  K.  E.  B.  Co.,  118  N.  Y.  618 ;  In  re  N.  T.,  L 
etc.,  B.  Co.,  27  Hun,  151 ;  In  re  N.  Y,  W.  S.  dh  B.  B.  Co., 
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29  id.  609;  In  re  B.  K  JR.  Co.,  28  N.  T.  S.  R.  627;  In  re 
U.  E.  R.  Co.,  8  id.  813;  In  re  K  C.  K  R.  Co.,  35  id.  367; 
Doyle  V.  Metropolitan  E.  R.  Co.,  29  id.  139 ;  32  id.  72 ; 
Werfelman  v.  M.  R.  Co.,  Id.  682 ;  Jeferson  v.  Jf.  Y.  E.  R. 
Co.,  11  N.  T.  Supp.  488 ;  MatOage  v.  JST.  T.  E.  R.  Co.,  Id. 
482  ;  Gray  v.  N.  Y.  E.  R.  Co.,  12  id.  542 ;  Welsh  v.  iV".  Y. 
E  R.  Co.,  Id.  545 ;  Foote  v.  Beecher,  78  N.  Y.  155  ;  Holcomh 
V.  Bolcmnth,  95  id.  316,  329 ;  HvhbeU  v.  Schreyer,  4  Daly,  362, 
382;  Schoonmaher  v.  Wolford,  20  Hun,  166;  Church  v. 
Kidd,  3  id.  254;  Vamum  v.  Hart,  14  K  Y.  S.  R.  140, 147 ; 
Doty  V.  Stanton,  18  id.  427 ;  Rogers  v.  W/ieeler,  6  Lans.  420 ; 
Smith  V.  Cross,  90  N.  Y.  549 ;  Sanford  v.  ElUithorp,  95  id. 
48 ;  CarroU  v.  Deimd,  Id.  252 ;  Ma/rsh  v.  McNaier,  99  id. 
174 ;  Nugent  v.  Jacobs,  103  id.  125.) 

Heni'y  H.  Man  for  respondent.  The  evidence  of  expert 
witnesses  was  competent  as  to  tlie  diminution  of  fee  and  rental 
value.  {Clark  v.  Baird^  9  N.  Y.  183 ;  People  v.  McCarthy, 
102  id.  639 ;  Krum  v.  Beach,  96  id.  407 ;  1  Whart.  on  Ev. 
§  450 ;  III  re  City  of  RocJiester,  40  Hun,  588  ;  Kenkele  v.  M. 
R.  Co.,  55  id.  398 ;  Vanderherg  v.  B.  cfe  A.  R.  R.  Co.,  2 
Wkly.  Dig.  474;  Hine  v.  N.  Y.  E.  R.  R.  Co.,  36  Hun,  293 ; 
Reed  v.  R.,  W.  cfe  O.  R.  R.  Co.,  48  id.  231 ;  Shaw  v.  City  of 
Charleston,  2  Gray,  107 ;  ShaUuch  v.  S.  B.  R.  R.  Co.,  6 
Allen,  116 ;  Swan  v.  Middlesex,  101  Mass.  173,  178 ;  Snow 
V.  B.  (k  M.  R.  R.  Co.,  62  Me.  230;  W.  D.  C.  I  Co.  v.  Sas- 
saman,  67  Penn.  St.  415 ;  Carter  v.  Thurston,  58  N.  H.  104 ; 
Sigafoos  v.  Mineapolis,  36  Am.  &  Eng.  R.  R.  Cas.  675  ; 
Portland  (&  R.  R.  R.  Co.  v.  Inhabitants^  23  id.  51 ;  Yost  v. 
Curry,  92  Ind.  469 ;  G.  c&  S.  W.  R.  R.  Co.  v.  Easlam,  73 
HI.  494;  K.i&E.  R.  R.  Co.  v.  Henry,  79  id.  290;  City  of 
Chicago  v.  McDonough,  112  id.  85  ;  Cohyill  v.  aSI  -P.  cfe  (7.  ^. 
Cb.,  19  Minn.  283 ;  Sherman  v.  S.  P.,  M.  cfe  J/.  R.  Co.,  30  id. 
227;  LehmicJce  v.  ^.  P.,  aS  <fc  T.  7^.  ^.  7?.  Co.,  19  id.  464, 
481 ;  Snyder  v.  r.  CT.  R.  R.  Co.,  25  Wiss.  60 ;  T.  T.  Co.  v. 
F(yrlce,  2  Tex.  365 ;  Texas  &  S.  L.  R.  Co.  v.  Kerhy,  44  Ark. 
103 ;  Railroad  v.  Foreman,,  24  W.  Va.  673 ;   Dunshack  v. 


460  Egberts  v.  N.  T.  E.  K.  R.  Co.  et  al.  [Oct, 

Opinion  of  the  Court,  per  Pbckhah,  J. 

Holluterj  49  Hun,  352.)  There  can  be  no  reversal  in  this 
case,  even  if  expert  testimony  as  to  diminution  of  value  be 
held  incompetent.  (Ormoford  v.  M.  E.  M.  Co.^  120  N.  Y, 
624.) 

Peokhah,  J.  The  principal  question  in  this  case  is  in 
regard  to  the  admissibility  of  the  opinions  of  experts  in  ^efe^ 
ence  to  the  amount  of  damages  sustained  by  the  plaintiff  bj 
reason  of  injury  to  his  easements  of  light,  air  and  access  to  his 
property  in  Third  Avenue,  in  the  city  of  New  York,  caused 
by  the  building  and  operation  of  the  defendants'  railroad.  As 
the  question  is  one  of  considerable  importance  and  arises  in 
each  one  of  this  class  of  cases,  and  as  the  number  of  such  cases 
tried  and  to  be  tried  is  as  we  understand  very  large,  a  critical 
examination  of  the  question  is  called  for.  It  will  be  well  to 
have  a  clear  view  of  the  facts  existing  at  the  time  the  ques- 
tions in  controversy  were  put  to  the  witness,  so  that  we  may 
determine  understandingly  the  precise  point  in  issue. 

It  appears  that  the  plaintiff  in  November,  1852,  became  the 
owner  in  fee  of  the  premises  in  question,  which  consisted 
originally  of  six  lots  on  the  east  side  of  Third  avenue  and  on 
the  south  side  of  Ninety-ninth  street,  but  the  plaintiff  subse- 
quently sold  some,  leaving  himself  with  a  frontage  of  about 
100  feet  on  Third  avenue  and  about  110  feet  in  deptL  These 
lots  cost  the  plaintiff  about  $500  apiece  at  the  time  he  pur- 
chased them,  at  which  time  they  were  vacant,  and  they  so 
remained  until  1865,  when  the  plaintiff  leased  them  for  $150 
per  year. 

The  tenant  erected  a  house  upon  the  comer  lot,  with  a 
stable,  which  buildings  were  destroyed  by  fire  about  1877,  at 
which  time  the  tenant  gave  up  his  lease  and  the  lots  remained 
vacant  until  1881.  In  the  meantime  the  plaintiff  filled  them 
in  and  graded  them.  Before  filling  in,  the  premises  formed 
a  portion  of  a  marsh  or  swamp  over  which  the  tide  ebbed  and 
flowed.  In  1881,  the  plaintiff  sold  these  lots  under  a  contract 
for  $40,000,  and  the  purchaser  commenced  the  erection  thereon 
of  the  present  buildings,  five  in  number,  four  of  which  front 


1891.]  Egberts  v.  N.  Y.  E.  K.  R  Co.  et  aL  461 

Opinion  of  the  Court,  per  Peckham,  J. 


on  Third  avenue  and  the  fifth  on  Ninety-ninth  street,  each 
house  being  four  stories  high,  constructed  of  brick,  with  brown 
stone  trimmings.  The  buildings  are  about  47  feet  front  eleva- 
tion and  65  feet  deep  and  cost  about  $11,000  each.  The  pur- 
chaser had  them  substantially  enclosed  and  the  plastering 
nearly  completed  in  the  spring  of  1883,  when  the  plaintiff 
foreclosed  his  liens  thereon  and  took  them  from  him  and  com- 
pleted them,  so  that  they  were  ready  for  occupancy  in  the  fall 
of  the  year  1883.  Since  the  month  of  October,  1883,  the 
buildings  have  been  leased  to  tenants  and  the  rents  actually 
collected  from  the  Third  avenue  buildings  from  January  1, 
1884,  to  January  1,  1889,  have  been  from  one  house  and  lot 
$7,053  ;  from  the  second  $6,129.11 ;  from  the  third  $7,554.60; 
from  the  fourth  $7,541.66. 

The  defendants'  railroad  was  constructed  in  Third  avenue 
in  front  of  plaintifPs  lots  in  the  year  1878,  and  was  put  in 
opei*ation  in  December  of  that  year.  The  plaintiff  in  his  com- 
plaint alleged  that  the  building  of  the  railroad  was  unlawful, 
and  that  the  unlawful  construction  thereof  interfered  with  his 
access  to  his  premises  and  impaired  his  easement  in  the  street 
or  avenue  by  depriving  him  of  a  large  portion  of  light  and 
air  and  of  facility  of  access  to  them  in  the  amount  of  $75,000, 
and  by  reason  of  the  maintaining  and  operating  and  manag- 
ing of  defendants'  railways,  the  value  and  tlie  use  and  enjoy- 
ment of  his  premises,  he  alleged,  had  been  depreciated  and 
diminished  to  the  amount  of  $5,000  per  annum.  He  demanded 
judgment  against  the  defendants  restraining  them  from  oper- 
ating their  road  through  Third  avenue  in  front  of  his  prem- 
ises, and  also  from  continuing  the  unlawful  acts  set  forth  in 
his  complaint,  and  he  asked  that  the  damages  he  had 
sustained  down  to  the  commencement  and  during  the  pen- 
dency of  this  action  be  adjusted  by  the  court,  and  that  he 
might  have  judgment  therefor  against  the  defendants,  and 
each  of  them,  and  such  other  relief  as  should  be  just  and 
equitable. 

The  defendants  joined  issue  with  the  plaintiff  in  regard  to 
many  of  his  allegations  and  set  up  that  the  defendants  were 
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organized  under  the  laws  of  the  state  of  New  York,  granting 
them  the  right  to  use  the  street  in  question  for  the  purpose  of 
building  their  railroad,  and  that  they  had  built  it  and  equipped 
it  and  used  and  operated  it  under  such  acts  of  the  legislature 
and  in  the  most  careful  and  skillful  manner  in  which  it  was 
possible  to  construct,  use  and  operate  the  same  in  the  street 
mentioned  in  the  complaint 

Upon  the  trial  of  the  action,  the  plaintiflE  was  a  witness,  and 
after  stating  the  condition  of  the  premises,  and  the  fact  that 
he  had  erected  or  caused  to  be  erected  buildings  upon  them  at 
an  expense  of  about  $11,000  each,  he  said  that  he  had  oflfered 
the  whole  premises  for  sale,  including  the  house  on  Ninety- 
ninth  street,  about  two  years  previous,  which  would  have  been 
in  the  fall  of  1887,  for  the  sum  of  $105,000,  and  in  his  judg- 
ment, that  was  a  fair  price  for  them.  Here  is  certainly  a  veiy 
large  appreciation  in  value  over  the  original  cost.  Would 
it  have  been  as  much  if  the  railroad  had  not  been  built? 

It  will  be  seen  that  the  present  buildings  were  not  erected 
until  some  two  years  after  the  building  of  the  road  had  been 
completed  and  the  operation  thereof  commenced.  Whether 
the  value  of  the  property  would  have  been  still  greater  without 
the  road  than  it  now  is  with  it,  was  the  fact  to  be  found  by  the 
court. 

Upon  the  trial  a  witness  was  called  on  behalf  of  the  plaintifi 
and  testified  that  he  was  a  real  estate  broker  and  had  carried 
on  that  occupation  in  the  city  of  New  York  for  twenty-eight 
years;  his  transactions  had  extended  throughout  the  whole 
city  and  had  involved  both  leasing  and  selling;  he  knew 
the  property  in  question  and  was  familiar  with  the  value  of 
that  property  and  of  the  property  in  tlie  neighborhood ;  he 
had  made  an  examination  of  the  property  with  a  view  of 
seeing  what  the  physical  effects  to  the  abutting  property  were, 
produced  by  the  railroad  and  its  trains,  commencing  at  least 
six  months  ago,  on  four  or  five  different  occasionB;  he 
had  given  special  attention  to  the  effect  upon  abutting  prop- 
erty produced  by  the  elevated  railroad  and  the  passing  of  its 
trains ;   he  had  been  examined  a  large  number  of  times  as 
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a  witness  on  the  subject  and  in  reference  to  property 
scattered  all  over  the  city  ;  he  had  made  it  his  business  to  be 
familiar  not  only  with  the  selling  but  the  rental  values  of 
property  along  Third  avenue  since  the  railroad  came  there ; 
he  had  informed  himself  about  such  transactions,  not  only 
in  reference  to  this  property,  but  other  property;  so  far  as 
experience  from  personal  transactions  was  concerned  he  had 
none  in  that  vicinity  since  the  building  of  the  railroad,  in 
renting  or  in  selling;  he  had  been  engaged  by  property 
owners  for  the  last  three  years  to  make  examinations  and  tes- 
tify as  an  expert  witness,  and  it  had  been  a  considerable  part 
of  his  business,  and  in  every  case  in  which  he  had  testified 
he  had  testified  against  the  railroad  company;  he  was  paid 
$100  to  come  and  give  these  opinions ;  he  did  not  know  but 
that  the  property  at  the  upper  end  of  Third  avenue  had  been 
benefited  to  some  extent ;  his  opinion  was  that  rapid  transit 
had  helped  Harlem;  the  building  up  of  the  upper  end  of 
Harlem  had  been  due  to  the  growth  and  filling  up  of  all  the 
•cross  streets ;  the  growth  and  filling  up  of  the  cross  streets 
had  been  due  to  the  rapid  transit  afforded  by  the  elevated 
railroad  in  large  part. 

The  following  question  was  put  to  him  :  "  To  what  extent, 
if  at  all,  in  your  judgment,  is  the  value  of  Mr.  Roberts'  four 
buildings  on  tlie  Third  avenue  —  excluding  from  consideration 
the  house  on  Ninety-ninth  street — to  what  extent,  in  your 
judgment,  is  the  value  of  that  property  damaged,  if  at  all,  by 
the  presence  of  the  structure  and  the  running  of  the  trains  ? " 

Under  objection  and  exception  the  answer  was  permitted 
and  the  witness  stated  that  the  diminution  extended  from  about 
$110,000  to  $80,000,  including  the  loss  to  the  fee  value  simply. 

The  court  then  said  :  "  That  is,  vou  think  that  the  four  houses 
fronting  on  Third  avenue  are  worth  $80,000  now  ? "  Witness : 
"  Tes,  sir."  Court :  "And  that  they  would  be  worth  $110,000 
if  the  structure  and  road  were  not  there  ? "  Witness :  "  Yes, 
sir."  Q.  "What  do  you  estimate  the  rental  value  of  the 
property  to  be,  the  railroad  not  being  there  ?  I  refer  to  the 
Third  avenue  front  only." 
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Same  objection  and  exception.  Answer :  ''  $9,000."  Q. 
"And  the  railroad  being  there  ? "  A.  "  $6,400,  as  collectable 
rents,  I  mean." 

Upon  tliis  appeal  the  question  is,  were  these  objections  of 
the  defendant  properly  overruled  ? 

By  resorting  to  a  court  of  equity  and  seeking  the  aid  of 
such  court  to  prevent  the  operation  of  the  defendants'  road 
until  all  his  damages  consequent  upon  the  illegal  constmction 
of  its  road  in  front  of  his  premises  have  been  paid  once  for 
all,  the  plaintiff  has  brought  before  the  court  the  question 
what  were  the  damages  to  the  fee  of  the  premises  owned  by 
him,  consequent  upon  this  wrongful  act  of  the  defendant? 
The  amount  of  damages  thus  caused  to  plaintiff's  fee  is  the 
precise  question  which  the  court  or  jury  must  determine,  and 
for  such  amount  the  court  gives  judgment  upon  condition  of 
the  plaintiff  executing  a  deed  to  the  defendant  of  the  property 
wrongfully  taken  or  interfered  with  by  it. 

The  first  question  asked  of  this  witness,  to  which  exception 
is  taken,  as  above  noted,  calls  for  his  opinion  as  to  the  amount 
of  such  damage,  and  the  second  question  is  of  substantially  the 
same  nature,  except  that  it  refers  to  the  injury  to  the  rental 
value  of  the  property  instead  of  the  injury  to  the  fee.  The 
precise  and  specific  question  which  is  to  be  determined  by  the 
court  and  jury  is  by  this  interrogatory  placed  before  the  wit 
ness  for  his  opinion  and  decision.  To  permit  it  to  be  asked 
and  answered  is  beyond  all  question  against  the  great  mass  of 
authority  in  this  and  other  states. 

It  is  now  asked  that  this  court,  in  view  of  the  alleged 
abnormal  character  of  the  litigation  growing  up  ill  the  city  of 
New  York  over  the  erection  and  operation  of  these  elevated 
railroads,  shall  sanction  in  regard  to  them  a  departure  from 
well  established  rules  of  law  touching  the  admission  of  expert 
evidence.  It  seems  to  me  that  neither  the  nature  nor  the 
extent  of  the  litigation  affords  the  slightest  justification  for 
such  departure. 

Expert  evidence,  so-called,  or,  in  other  words,  evidence  of 
the  mere  opinion  of  witnesses,  has  been  used  to  such  an  extent 
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that  the  evidence  given  by  them  has  come  to  be  looked  upon 
with  great  suspicion  by  both  courts  and  juries,  and  the  fact  has 
become  very  plain  that  in  any  case  where  opinion  evidence 
is  admissible,  the  particular  kind  of  an  opinion  desired  by  any 
party  to  the  investigation  can  be  readily  procured  by  paying 
the  market  price  therefor.  We  have  said  lately  that  the  rules 
admitting  the  opinions  of  experts  should  not  be  unnecessarily 
extended,  because  experience  has  shown  it  is  much  safer 
to  confine  the  testimony  of  witnesses  to  facts  in  all  cases  where 
that  is  practicable,  and  leave  the  jury  to  exercise  their  judg- 
ment and  experience  on  the  facts  proved.  As  is  stated  by 
Eabl,  J.,  in  Ferffuson  v.  HuhheU  (97  N.  Y,  507),  "It  is 
generally  safer  to  take  the  judgments  of  unskilled  jurors  than 
the  opinions  of  hired  and  generally  biased  experts.*' 

It  is  the  general  rule  that  testimony  should  consist  of  facts 
and  not  opinions,  and  the  admission  of  opinions,  forms  an 
exception  to  that  general  rule.  Mr.  Justice  Cowen  said,  in 
speaking  of  the  opinions  of  witnesses  as  to  the  then  present 
valne  of  real  estate,  that  they  were  barely  admissible  and  that 
to  receive  them  at  all  was  a  departure  from  the  general  rule 
of  evidence,  and  that  judges  who  preside  at  nisiprius  some- 
times have  reason  to  regret  that  they  should  in  practice  form 
an  exception.  He  referred  to  Rochester  v.  Chester  (3  N.  H* 
349,  364-366),  where  the  court  refused  to  receive  the  opinions* 
of  witnesses  as  to  the  value  of  land,  even  from  those  skilled  in' 
the  market  They  said  the  land  must  be  described  and  the 
jury  must  then  judge  from  the  facts.  (See  Matter  of  Pearl 
Street,  19  Wend.  654.) 

I  refer  to  this  not  for  the  purpose  of  throwing  any  doubt 
upon  the  admissibility  of  expert  evidence  upon  the  question 
of  the  past  or  present  value  of  real  estate,  where  the  witness  is 
shown  to  be  competent  to  give  an  opinion  thereon.  That  was 
decided  years  ago  by  this  court,  and  has  been  continuously 
approved  since  that  time  (see  Clark  v.  Bai/rd^  9  N.  Y.  183), 
but  I  cite  it  for  the  purpose  of  showing  the  opinion  of  learned 
judges  regarding  evidence  of  this  kind  when  it  first  came  into 
practice,  and  the  questions  thereon  first  came  up  for  decision.. 
SiCKELS— Vol,  LXXXIIL        69 
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The  only  inquiry  here  is  whether  this  is  one  of  those  castf 
in  which  the  testimony  is  allowable. 

The  precise  question  has  been  decided  by  this  court  ba 
lately  as  the  117th  N.  T.  Rep.  219,  in  JfcOean  v.  Mcmhattan 
RaMway  Co.  The  question  there  asked  was,  "  What  would 
have  been  the  fair  rental  value  in  the  years  1879,  1880  and 
1881  if  the  railroad  had  not  been  built? "  And  we  decided  it 
to  be  improper.  It  was  so  held  because  it  is  merely  specula- 
tive, and  it  is  speculative  upon  the  very  question  and  upon 
the  only  question  which  the  court  or  the  jury  is  called  upon 
to  decide,  and  the  question  calls  for  the  opinion  of  the  witnesB 
upon  that  very  subject.  Some  criticism  has  been  made  in 
regard  to  that  case  by  the  learned  counsel  for  the  plaintiff 
herein,  and  we  are  asked  substantially  to  review  it  and  to 
reverse  our  decision  therein.  We  have  carefully  considered 
the  arguments  of  counsel  on  both  sides  and  have  again  looked 
through  .the  cases  decided  in  this  court  upon  the  subject,  and 
we  are  unable  to  see  that  there  has  been  any  error  in  the 
McGecm  CBse^  but,  on  the  contrary,  we  think  it  is  in  strict 
conformity  with  the  law  as  heretofore  laid  down  by  this  court 

I  shall  refer  to  but  a  few  of  the  cases  cited  by  the  appellant 
lierein  to. sustain  his  claim  that  the  court  below  erred  in  admit- 
ting the  question  in  controversy.  They  are  all  contained  in 
•his  very  voluminous  brief  upon  the  subject  submitted  to  us, 
and  out  of  them  the  following  are  all  I  deem  it  necessaiy 
•to  comment  upon.  Marehottse  v.  Matthew  (2  N.  Y.  514)  was 
an  action  brought  by  the  plaintiff  to  recover  damages  for  a 
breach  of  contract  by  the  defendant  in  not  feeding  to  the 
plaintifPs  cattle  as  good  hay  as  had  been  agreed  upon.  The 
plaintiff  asked  a  witness  what  damage  had  occurred  in  oonse- 
<}uence  of  feeding  the  cattle  upon  the  hay  in  question  instead 
of  that  agreed  upon.  Under  objection,  the  witness  answered 
he  thought  the  damage  would  be  fifty  dollars.  This  court 
reversed  the  judgment  on  tlxe  ground  that  the  evidence  had 
been  erroneously  admitted,  and  that  the  question  called  simply 
for  the  opinion  of  the  witness  as  to  the  amount  of  damage 
sustained  .by  the  plaintiff. 
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Van  Deusen  v.  Yo^inff  (29  N".  Y.  9)  was  an  action  under 
the  Revised  Statutes  to  recover  treble  damages  for  cutting  trees 
on  a  certain  piece  of  land  owned  by  the  plaintiffs,  who  were 
remaindermen  subject  to  a  life  estate.  A  witness  was  asked, 
What,  in  your  opinion,  is  the  difference  in  value  of  the  farm 
by  the  removal  of  the  timber?  and  also,  Would  the  farm  be 
worth  more  or  less  with  the  timber  cut  off  ?  Davies,  J.,  held 
the  questions  were  objectionable  as  calling  for  a  specu- 
lative opinion,  and  not  for  facts,  and  referred  to  McGregor  v. 
Brown  (6  Selden,  114) ;  and  Mulun,  J.,  said :  "  It  was  unques- 
tionably competent  for  the  witness  to  give  his  opinion  as  to  the 
value  of  the  farm  with  the  timber  on,  and  its  value  after  it 
was  taken  off.  The  difference  between  the  two  may  be  the 
damages,  and  in  cases  where  the  damages  are  arrived  at  by 
merely  subtracting  one  simi  from  another,  it  may  seem  to  be 
refining  overmuch  to  refuse  the  witness  the  right  to  make  the 
subtraction  himself  and  declare  the  result ;  for  this  is  what  he 
is  called  on  to  do  when  asked  to  give  his  opinion  as  to  the 
amount  of  damages."  The  learned  judge  was  speaking  of  a 
case  where  the  witness  knew  the  farm  in  question  —  knew  it 
when  the  timber  was  on  it  and  knew  what  its  value  then  was, 
and  the  timber  having  been  cut  off,  he  knew  what  the  value  of 
the  land  was  with  the  timber  thus  cut  off.  And  yet  in  a  case 
where  the  difference  between  the  two  would  be  the  legal  dam- 
ages, it  does  not  even  then  follow  that  a  witness  may  be  asked 
the  bald  question,  '^  Wl^at  amount  of  damages  has  the  plaintiff 
sustained  % "  The  reason  is  that  the  rule  of  damages  is  a  ques- 
tion of  law,  and  the  witness,  upon  such  a  question,  might  adopt 
a  rule  of  his  own  and  hold  the  defendant  responsible  beyond 
the  legal  measure.  In  Mardy  v.  ShuUs  (29  N.  Y.  346),  the 
court,  per  Denio,  J.,  held  that  a  witness  could  not  be  allowed 
to  state  his  opinion  of  the  amount  of  damages.  That  was  in 
an  action  for  damages  for  raising  a  dam  so  as  to  overflow  the 
plaintiff's  house.  The  learned  judge  said  the  witness  could 
describe  the  character  of  the  overflow  and  its  enact,  and  then 
it  would  be  for  the  jury  to  estimate  the  damages ;  that  what 
was  offered  was  in  substance  an  opinion  as  to  the  amount  of 
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the  damages  which  the  plaintifi  had  sustained  by  tfae  wrongful 
act  of  the  defendant. 

This  court,  in  Green  v.  Plank  (48  N.  Y.  669),  in  an  action 
of  replevin  for  a  canal  boat,  reversed  the  judgment  for  the 
plaintiff  where  the  witness  had  been  asked  to  state  the  dam- 
ages for  taking  and  withholding^  the  boat  during  the  time  the 
defendant  had  it.  In  Ferguson  v.  Hubhell  {Bujprd)^  which  wm 
an  action  for  damages  for  a  fire,  claimed  to  have  been  negli- 
gently set,  from  which  the  plaintiff  sustained  damage  to  his 
land,  a  farmer  was  called  as  a  witness  for  defendant  and  asked 
the  question,  "  What  do  you  say  as  to  whether  it  was  a  proper 
time  or  not  to  burn  a  fallow  ? "  The  testimony  was  said  to 
have  been  erroneously  admitted. 

In  Van  WycJclen  v.  City  of  BrooUyn  (118  N.  Y,  424),  the 
question  of  the  admissibility  of  expert  evidence  is  discuseed 
and  held  to  be  allowable  only  when,  from  the  nature  of  the 
case,  the  facts  cannot  be  stated  or  described  to  the  jury  in  such 
a  manner  as  to  enable  them  to  form  a  correct  judgment 
thereon,  and  no  better  evidence  than  such  opinions  is  attainable. 

In  Avery  v.  N.  Y,  Central,  etc.,  Co.  (121  K  Y.  31),  which 
was  an  action  for  damages  on  account  of  the  violation  of  a 
covenant  to  keep  a  proper  opening  from  the  defendant's  depot 
yard,  opposite  the  plaintiff's  hotel,  the  plaintiff  was  asked  this 
question  :  "  Do  you  know  what  the  rental  value  of  your  Con- 
tinental property,  real  and  personal,  would  have  been  between 
the  10th  day  of  September,  1881,  and  the  28th  day  of  Janu- 
ary, 1884,  if  there  had  been  a  sufficient  opening  kept  and 
maintained  by  the  defendant  opposite  your  hotel,  for  the  con- 
venient access  of  passengers  and  their  baggage  to  and  from 
the  twenty  foot  strip  of  land  lying  south  of  the  hotel  ? "  This 
evidence  was  held  to  be  improper.     Judge  Gray,  in  delivering 
the  opinion  of  this  court,  said :  "  The  witness  should  not  hare 
been  permitted  to  give  his  opinion  upon  that  head.     His  testi- 
mony should  have  been  confined  to  stating  facts.     He  might 
have  described  the  condition  of  his  property.     He  could  hare 
given  evidence  of  what  the  defendant  did  to  or  upon  the  land 
over  which  he  claimed  to  possess  rights.     He  could  have 
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stated  what  his  business  was  and  what  it  amounted  to  at  timeg 
prior  and  subsequent  to  any  change  in  the  situation  and  cir- 
cumstances surrounding  its  conduct ;  and  it  would  then  be  for 
the  jury  to  draw  the  conclusions  from  the  facts  stated  as  to 
whether  plaintiff  had  been  injured  by  the  defendant  and  what 
amount  of  damages  he  should  recover." 

In  JVorrnan  v.  WeUa  (17  Wend.  136),  it  was  held  by  the 
old  Supreme  Court  that  the  amount  of  indemnity,  when  it 
is  not  capable  of  being  reached  by  computation,  is  always  a 
question  for  the  jury.  It  was  stated  that  if  there  be  any  rule 
without  exception,  it  is  this,  and  the  court  was  unable  to  find  any 
instance  where  the  opinion  of  a  witness  had  been  received  upon 
that  particular  question.  The  action  was  on  covenant  for 
damages  to  the  plaintiff  by  the  erection  of  another  mill  on  the 
same  stream  with  plaintiff's  miU,  and  a  witness  was  asked  the 
damages  which  in  his  opinion  the  plaintiff  had  sustained  by 
reason  of  the  erection  of  such  mill.  The  question  was  allowed  at 
Circuit  and  a  new  trial  was  granted  for  the  error  in  allowing  it. 
The  learned  counsel  for  the  plaintiff  has  cited  a  number  of 
cases  on  his  side,  which  he  claims  are  authorities  for  the  ques- 
tion put  to  the  witness  herein.  The  briefs  of  both  counsel 
exhibit  untiring  industry  and  research,  and  all  the  cases  that 
have  been  decided  involving  questions  of  this  nature  both  in 
this  and  other  states  would  seem  to  liave  been  found  and  cited 
on  the  one  brief  or  the  other.  It  is  impossible  to  notice  them 
all,  and  I  shall  not  make  the  attempt.  Special  reliance  seems 
to  have  been  placed  by  the  learned  counsel  for  the  plaintiff 
upon  the  cases  I  now  refer  to.  In  Clark  v.  Baird  (9  N.  T. 
183),  the  point  decided  was  that  the  opinions  of  a  witness 
acquainted  with  real  estate,  the  value  of  which  was  in  dispute, 
were  competent  upon  the  question  of  such  value.  It  was  an 
action  on  the  case  by  the  purchaser  of  a  tavern  stand  against 
his  vendor  for  fraudulently  misrepresenting  the  boundaries  of 
the  land.  A  witness  for  the  plaintiff  testified  that  he  had 
examined  the  tavern  stand  with  a  view  of  buying  it  and  that 
*'  it  was  worth  $1,000  if  it  extended  to  the  race  and  trees.  The 
strip  taken  off  would  reduce  it  one-fourth."    This  testimony 
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was  objected  to  on  the  ground  that  the  amount  of  damage 
could  not  be  ascertained  by  the  opinion  of  the  witness.  The 
objection  was  overruled  and  the  defendant  excepted.  Part  of 
the  alleged  fraud  consisted  in  the  statement  that  the  tavern 
stand  extended  to  the  race  and  trees.  The  plaintiff  claimed 
as  matter  of  fact  it  did  not  extend  so  far.  The  learned  judge 
in  the  course  of  his  opinion  said  that  the  witness  had  in  substance 
stated  the  value  of  the  stand,  including  all  the  land  it  was 
represented  to  include,  and  also  in  contrast  with  that  statement, 
and  as  bearing  upon  the  question  of  damages,  had  further 
stated  the  value  of  the  stand  excluding  that  part  which,  as  the 
plaintiff  contended,  did  not  pass  by  the  defendant's  convey- 
ance to  the  plaintiff  by  reason  of  his  want  of  title.  I  do  not 
see  that  the  case  affords  any  countenance  for  the  claim  of  the 
plaintiff  herein.  The  witness  simply  stated  the  value  of  the 
tavern  as  it  stood,  estimating  that  a  certain  amount  of  ground 
in  plain  view  was  attached  to  the  stand,  and  then  stated  what 
in  his  opinion  was  the  value  of  the  land  with  that  particular 
piece  of  land  not  included.  Within  any  rule  regarding  the 
opinions  of  experts  we  think  this  evidence  admissible. 

In  Rochester  <b  Syracuse  li,  R,  Co.  v.  BudLong  (10  How. 
Pr.  289),  which  was  a  proceeding  by  plaintiff  to  take  defend- 
ant's property  by  the  right  of  eminent  domain,  the  opinion  of 
the  General  Term  of  the  Supreme  Court  was  delivered  by 
Judge  Selden  in  1854.  It  contains  expressions  which  favor 
the  views  contended  for  here  by  plaintiff's  counsel  and  it 
includes  all  that  can  be  said  in  favor  of  the  admission  of  this 
kind  of  evidence.  The  opinion  has  not  been  followed  by  the 
courts  of  this  state,  and  many  subsequent  decisions  of  this 
court,  some  of  which  have  already  been  cited,  are  at  war  with 
the  doctrines  announced  by  Mr.  Justice  Selden.  The  case 
cannot  be  regarded  as  authority  in  this  state  at  the  present 
time.  (See  Harpending  v.  Shoeinaker^  37  Barb.  270 ;  SimoM 
V.  Monier,  29  id.  419.) 

In  Eine  v.  iV^.  F.  Elevated  R.  R.  Co.  (36  Hun,  293),  which 
was  an  action  brought  to  recover  damages  for  the  obstrnctioo 
of  light,  air  and  access  to  the  plaintiff's  premises  by  reason  of 
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the  coDBtmction  of  the  defendant's  road,  a  real  estate  broker 
was  called  on  the  part  of  the  defendant,  who,  after  stating  that 
he  was  familiar  with  the  premises  in  question,  was  asked  this 
question :  '^  What  has  been  the  effect  in  your  opinion  of  the 
elevated  railroad  upon  the  value  of  the  property,  so  far  as* 
the  items  of  light,  air  and  access  are  concerned  ? "  Upon  the 
plaintiff's  objection  the  question  was  excluded  and  the  court 
held  that  this  was  error.  The  court  in  the  course  of  the  opinion, 
which  was  delivered  by  Davis,  P.  J.,  said  that  "the  answer  to 
the  question  should  have  been  received.  The  witness  was  an 
expert  and  that  fact  was  sufficiently  shown  to  entitle  him  to 
express  an  opinion  on  the  subject.  The  opinion  called  for 
related  to  the  precise  question  of  damages  which,  as  will  be 
seen,  the  court  submitted  to  the  jury,  and  there  is  no  reason, 
why  the  opinions  of  experts  are  not  admissible  upon  those 
questions."  No  case  is  cited  in  the  opinion  and  what  I  have 
quoted  is  all  the  learned  judge  said  in  regard  to  the  admissi- 
bility of  evidence  of  this  kind.  The  case  is  not  in  harmony 
with  the  cases  in  this  court  and  should  not  be  followed.  The 
evidence  is  open  to  all  the  objections  spoken  of,  in  that  it  puts 
the  witness  in  the  place  of  the  court  and  jury,  and  is  only  his 
opinion  upon  the  very  point  to  be  decided  by  them. 

In  Kenhde  v.  Manhattam,  Railway  Co.  (55  Hun,  398),  an 
action  similar  to  the  one  at  bar  and  where  *as  here  the 
defendant  had  neglected  to  take  proceedings  to  condemn  the 
property  of  the  plaintiff,  the  Greneral  Term  of  New  York  held 
that  the  measure  of  damages  was  the  difference  at  the  time  of 
the  trial  between  the  value  of  the  property  to  which  the  ease- 
ments were  appurtenant,  with  the  easements,  and  its  value 
without  them.  The  manner  of  proving  such  difference  was 
not  discussed.  Mr.  Justice  Van  Brunt  in  the  course  of  hi& 
opinion  in  that  case,  after  stating  what  he  regarded  as  the  true 
rule  of  damages,  said :  "  We  do  not  think  that  the  Court  of 
Appeals  has  as  yet  condemned  the  rule.  Until  they  do,  justice 
seems  to  require  that  it  should  be  followed."  It  is  stated  as 
one  of  the  grounds  for  the  motion  for  a  new  trial  in  that  case, 
that  incompetent  evidence  upon  the  subject  of  damages  had 
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been  given,  bnt  it  does  not  appear  what  that  incompetent  evi- 
dence was.  The  learned  judge  said :  "  The  evidence  as  to  the 
value  of  these  easements  is  necessarily,  from  the  very  nature  of 
the  case,  somewhat  conjectural,  and  stringent  and  strict  rales 
are  not  to  be  applied  where  they  would  deprive  the  owner  of 
all  proof  of  damage,  as  we  are  dealing  with  the  damage  done 
by  a  trespasser ;  and,  while  damages  should  be  proven  with 
reasonable  certainty,  the  rights  and  interests  of  the  owner  of 
these  easements  should  not  be  sacraficed." 

.  That  is  undoubtedly  true.  Continuing  the  learned  judge 
said :  "  What  more  certain  evidence  of  the  value  of  these  ease- 
ments can  be  given  than  by  proof  of  what  the  property  to 
which  they  are  appurtenant  would  now  be  worth  with  the 
easements,  and  what  it  is  worth  without  these  easements?" 

Evidence  as  to  what  the  value  of  the  property  would  be  with 
the  easements  alluded  to  unaffected  by  defendant's  acts,  is 
proper.     No  dispute  arises  on  that  point.     The  controversy 
Arises  when  the  fact  of  that  value  is  to  be  sworn  to  as  an  opinion 
by  a  so-called  expert,  and  which  opinion,  speculative  and  uncer- 
tain as  it  must  be,  is  directed  to  the  very  point  which  the  jury 
is  to  determine.     Evidence  upon  the  subject  of  this  speculative 
value,  a  value  which  in  fact  does  not  and  cannot  exist,  should 
be  confined  to  those  facts  which  the  court  shall  hold  to  be 
material  for  a  fair  and  intelligent  judgment  and  then  the 
inferences  to  be  deduced  from  them  may  be  drawn  just  as 
twell  by  the  jury  as  by  the  expert,  and  in  all  probability  much 
more  fairly. 

This  case  is  one  where  the  facts  which  form  the  basis  of 
opinion  can  be  specified  and  should  be  stated,  and  the  infer- 
ence to  be  drawn  from  those  facts  should  be  drawn  by  the 
court  or  by  the  jury. 

A  sufficient  number  of  cases  has  been  cited  on  both  sides, 
I  think,  to  place  fairly  before  us  the  di^erent  reasons  for  the 
different  views  which  would  exclude  or  permit  evidence  of  this 
nature  to  be  laid  before  a  jury.  There  can  be  no  doubt,  as  I 
have  already  observed,  that  the  great  weight  of  authority  both 
in  the  Supreme  Court  and  in  this  court  is  against  the  introduc- 
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tion  of  this  evidence.  And,  indeed,  there  ia  no  reason  why  it 
should  be  introduced.  Expert  evidence  of  tiie  actual  value  of 
real  estate  is  proper  and  in  many  cases  essential.  The  present 
value  of  the  property  of  the  plaintiff  can  be  proved  by  expeit 
evidence,  both  the  value  of  the  fee  and  the  rental  value.  Both 
classes  of  value  could  also  be  proved  by  expert  evidence,  as  of 
a  time  immediately  prior  to  the  building  of  this  road.  They  are 
opinions  based  on  facts  which  now  exist  or  which  once  existed, 
and  if  the  expert  have  knowledge  of  them,  he  should  be  permitted 
to  state  it.  As  to  vrhat  the  value  would  have  been  under  cir- 
eumstances  which  never  existed,  he  knows  and  can  know  noth- 
ing, but  must  form  an  opinion  wholly  speculative  in  its  nature, 
which  opinion  must  be  based  upon  data  perfectly  easy  for  him  to 
state,  and  from  which  when  once  stated,  an  ordinarily  intelligent 
jury  can  draw  as  just  and  fair  an  inference  of  a  possible  yet  con- 
jectural value  as  could  the  expert.  And  that  very  inference 
must  in  some  way  be  drawn  by  the  jury,  for  it  is  the  question 
it  is  called  upon  to  decide.  The  opinion  of  the  expert,  if  of 
the  least  value,  would  have  to  be  based  upon  an  intelligent  con- 
sideration and  knowledge  of  the  value  of  other  property  as 
nearly  as  may  be  similarly  situated,  in  about  the  same  quarter 
of  the  town  and  under  nearly  the  same  circumstances,  but 
without  the  presence  of  a  railroad  of  the  nature  of  the  defend- 
ant's in  front  of  the  property.  All  this  information  he  could 
easily  impart  to  the  jury. 

Proof  might  be  made  of  the  filling  up  of  the  side  streets 
along  the  lines  of  this  railroad  and  of  the  incoming  of  a  large 
population,  the  erection  of  buildings  somewhat  similar  to  plain- 
tiff's and  their  rental  and  fee  value,  and  finally  a  general  state- 
ment of  the  condition  and  value  of  property  in  the  neighbor- 
hood of  that  in  question  could  be  proved.  All  these  facts 
would  be  of  service  in  determining  the  question  to  be  submitted 
to  the  jury.  When  they  are  all  stated  and  past  and  present 
values  proved,  the  jury  or  the  court  will  then  be  as  fully  com- 
petent to  draw  the  inference  which  it  is  its  peculiar  province 
and  duty  to  draw  as  the  expert.  This  special  question  is  one 
which  all  admit  is  to  some  extent  and  in  all  cases  a  matter  of 
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conjecture  and  specalation.  How  mnch  the  appreciation  of 
property  is  itself  due  to  the  erection  of  the  road  and  the  con- 
sequent filling  up  of  the  neighborhood  opened  by  it,  and 
whether  the  property  without  the  construction  of  the  road 
would  ever  have  become  as  valuable  as  it  is,  are  questions 
which,  when  these  various  data  have  been  given,  can  be  specu- 
lated  upon  as  well  by  the  judicial  tribunal  as  by  the  hired 
expert.  It  is  none  the  less  conjecture  and  speculation  becanee 
the  expert  is  willing  to  swear  to  his  opinion.  He  comes  on  the 
stand  to  swear  in  favor  of  the  party  calling  him  and  it  may  be 
said  he  always  justifies  by  his  works  the  faith  that  has  been 
placed  in  hJ. 

This  case  is  a  good  illustration  of  what  may  be  almost  termed 
the  wholly  worthless  character  for  any  judicial  purpose  of  the 
testimony  on  both  sides  upon  this  one  point,  as  to  what  would 
be  the  value  of  this  property  if  this  railroad  had  not  been 
built.  The  experts  on  the  part  of  the  plaintiff  guessed  that  h 
would  have  been  $30,000  more  valuable,  while  those  on  the  part 
of  the  appellant,  equally  intelligent  it  would  seem,  and  eqnally 
honest,  thought  that  the  value  of  the  property  would  have  been 
less  than  at  present  if  the  railroad  had  not  been  built  The 
court  is  not  in  the  least  aided  by  the  various  guesses  of  these 
hired  experts.  If  the  facts  upon  which  these  gentlemen  based 
their  guesses  are  placed  before  the  court,  more  exact  justice 
will,  in  ray  judgment,  be  the  result  if  their  speculations  be 
excluded,  and  all  speculation  as  to  the  damage  sustained  by  a 
plaintiff  be  confined  to  the  court  and  drawn  entirely  from  the 
evidence  in  the  case. 

It  is  urged,  however,  on  the  part  of  the  plaintiff  that  even 
if  this  question  were  objectionable,  yet  the  fault  was  cured 
by  the  questions  put  by  the  court,  in  response  to  which  the 
witness  said  that  the  four  houses  fronting  on  Third  avenne 
were  worth  $80,000,  and  would  have  been  worth  $110,000  if 
this  structure  and  road  were  not  there.  If  the  objection  were 
only  to  the  form  of  the  question,  that  which  was  made  use  of 
by  the  court  would  probably  have  cured  the  diflSculty.  Bnt 
it  is  no  objection  to  form  that  I  have  been  discussing.    The 
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objection  is  to  the  substance  of  permitting  the  witness  to  state 
what  in  his  opinion  would  have  been  the  value  of  this  prop- 
erty at  this  time,  in  case  the  railroad  had  not  been  built  and 
operated.  This  objection  was  not  cured  by  the  alteration  of 
the  form  of  the  question. 

It  is  also  claimed  that  there  was  sufficient  evidence,  exclud- 
ing entirely  the  evidence  of  experts  under  the  ruling  of  the 
conrt,  upon  which  this  judgment  may  be  sustained.  There  is 
some  other  evidence  in  the  case,  but  what  would  have  been 
the  result  if  all  this  objectionable  evidence  were  eliniinated  it 
is  impossible  for  this  court  to  determine.  We  went  to  the 
very  extreme  limit  in  upholding  the  judgment  in  the  McGean 
case,  but  there  the  evidence  was  much  more  minute  and  the 
objectionable  evidence  seemed  to  have  been  objected  to  on 
gronnds  other  than  its  absolute  incompetence.  We  thought 
it  was  doubtful  whether  the  objection  specifically  and  point- 
edly raised  the  question.  The  objection  in  this  case  is  not 
only  that  it  was  incompetent,  but  the  question  was  objected 
to  on  the  ground  that  it  was  for  the  court  alone,  and  not  for 
the  witness  to  determine  the  amount  of  damage.  We  think 
the  objection  was  sufficiently  exact  to  raise  the  question  that 
has  been  discussed  here. 

Lastly,  it  is  alleged  on  the  part  of  the  plaintifE  that  even 
assuming  error,  it  is  not  prejudicial  to  the  defendant  because 
the  defendant  is  not  bound  to  avail  itself  of  the  privilege 
granted  it  by  taking  a  deed  of  the  easement  from  the  plaintiff 
upon  the  payment  of  the  amount  of  the  damages  found  by  the 
court,  but  may  submit  to  the  injunction  and  in  the  meantime 
take  proceedings  to  condemn  the  property.  We  do  not  think 
this  contention  can  avail  the  plaintiff.  The  inquiry  into  the 
fee  value  of  the  plaintiff's  property  is  predicated  upon  the 
idea  that  the  defendant  is  to  take  the  property  at  the  value 
found  in  order  to  escape  the  injunction  which  would  otherwise 
issue,  and  indeed  it  would  seem  that  the  defendant  would  have 
not  much  choice  in  the  matter,  and  that  it  would  be  substan- 
tially bound  by  the  judgment  to  take  the  property  at  the  value 
found  by  the  court  or  jury.     It  is  idle  to  talk  about  a  company 
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•dtaated  like  this  corporation  submitting  to  an  injunction  aad 
'Ceasing  to  operate  its  road  through  the  avenue  for  a  single 
•day.  It  might  be  questionable  whether  there  would  be  the 
slightest  justification  for  such  stoppage,  founded  upon  any  aUe- 
gation  that  the  amount  of  damages  awarded  by  the  court  wa£ 
too  great.  At  any  rate  the  question  was  tried  by  both  sideE 
for  the  purpose  of  determining  what  the  amount  of  damages 
really  was,  and  the  defendant  has  the  right  under  the  circum- 
stances, where  the  investigation  of  such  question  was  proper 
and  material,  to  claim  that  it  should  be  made  upon  competent 
and  legal  evidence,  and  where  improper  evidence  is  admitted 
to  its  damage  it  has  the  right  to  ask  the  court  for  relief. 

Our  conclusion  is  that  for  the  error  in  the  admission  of  this 
evidence  the  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Gbay,  J.  (dissenting).  The  errors  presented  by  this  record, 
and  upon  which  the  appellants  insist  as  requiring  tlie  reversal 
of  the  judgments  below,  consist  in  tlie  admission  by  the  trial 
court  of  certain  evidence  adduced  by  plaintiff  to  show  that 
the  maintenance  and  operation  by  defendants  of  the  elevated 
railroad  were  damaging  to  his  property  rights.  Witnesses 
were  called,  who  were  qualified  to  speak  from  business  expe- 
rience, from  familiarity  witli  the  values  of  real  property  in  the 
city  of  New  York,  and  who  professed  to  be  skilled,  by  reason 
of  an  especial  study  of  the  general  effect  upon  abutting  prop- 
erties of  the  elevated  railroads,  and  the  exceptions  arose  upon 
the  admission  of  their  opinions  in  answer  to  the  following 
questions :  "  To  what  extent,  in  your  judgment,  is  the  value 
of  that  property  damaged,  if  at  all,  by  the  presence  of  the 
structure  and  the  running  of  the  trains  ? "  ''  What  do  you 
estimate  the  rental  value  of  the  property  to  be,  the  railroad 
not  being  there  ? "  "  To  what  extent,  in  your  judgment,  if  at 
all,  is  the  selling  and  rental  value  of  this  property  ♦  *  * 
diminished  by  the  presence  on  Third  avenue  of  the  elevated 
road  and  the  operation  of  the  passing  trains?"  To  these  ques- 
tions the  defendants  interposed  objections  on  s^v^ral  grounds, 
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the  only  one  of  which  material  here  is  that  of  the  competency 
of  snch  evidence,  but  the  trial  conrt,  nevertheless,  permitted 
the  witnesses  to  answer. 

The  question  which  is  thus  brought  prominently  before  us 
For  decision  is,  only  comparatively  speaking,  novel;  but  it 
issumes  very  great  importance,  because  not  only  are  the  prin- 
;iples  of  evidence  involved,  but,  as  we  are  informed,  a  great 
lumber  of  the  decisions  in  the  courts  below  and  many  recover- 
es  rest  upon  the  theory  that  the  admission  of  such  evidence  is 
lecessary  and  proper  in  such  cases.  If  we  shall  say  that  it  is 
Qadmissible,  it  must  be  because  it  is  deemed  contrary  to  the 
principles  underlying  the  law  of  evidence  and  to  settled  rules, 
lie  point,  which  is  mainly  made  against  the  competency  of 
iich  evidence,  is  that  it  calls  for  the  conclusions  of  the  witness 
pon  a  matter  which  the  court  or  jury  should  alone  determine, 
id,  hence,  invades  their  province.  It  is  also  suggested  that 
►  allow  such  evidence  is  to  permit  speculation  to  supply  proof. 
•  the  proposition  were  wholly  true,  it  might  be  diflScult  to 
stain  the  right  of  the  plaintifE  to  submit  his  case  to  the  jury 
x)n  such  proof.  But  it  seems  to  me  that  the  argument 
uinst  this  species  of  proof  is  inapplicable  to  cases  of  this 
aracter ;  where  evidence  as  to  the  damage  suflEered  by  the 
ntting  land  owner  cannot  always  be  furnished  by  exact  data,  or 
statements  of  facts,  and  where,  to  an  intelligent  judgment 
on  the  issue,  expressions  of  opinions  seem  so  necessary. 
>r  is  it  true  that  the  evidence  is  forbidden  by  established 
[es,  whether  we  consider  that  question  upon  its  truth,  or 
on  the  principles  of  the  law  of  evidence.  These  principles 
mot  be  embodied  in  rigid  and  lifeless  formulas,  which 
ly  adaptation  to  new  conditions  in  human  ajBfairs.  They 
nit  of  expansion  and  of  frequent  Exception,  whenever  it 
needed,  in  order  to  demonstrate  the  truth.  A  different 
w  of  the  law  of  evidence  might  be  extremely  subversive 
[nstice.  The  law  of  evidence,  as  a  system,  is  based  both 
•n  principles  and  upon  rules,  which,  when  not  pr6scribed 
tatntes^  arise  out  of  precedents  in  decided  cases.  The  rule 
1  exposition  of  the  principle ;  and  it  is  based  upon  judicial 
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•experience  in  the  investigation  of  controversies  by  means  of 
testimony,  and  is  necessarily  influenced  by  what  may  be  the 
existing  condition  of  things.  It  is  well,  though  somewhat 
elementary,  to  observe  that  in  the  application  of  the  principles 
of  the  law  of  evidence  to  the  investigation  of  the  truth,  in  a 
controversy  over  an  alleged  matter  of  fact,  the  aim  is  to  confine 
the  proofs  only  witliin  the  bounds  of  what  is  competent  and 
satisfactory  evidence ;  and  that  by  competent  evidence  is  meant 
such  as  the  nature  of  the  thing  to  be  proved  requires,  and  that 
by  satisfactory  evidence  is  meant  such  as  sh^  suffice  to  satisfy 
the  unprejudiced  mind.  (1  Greenl.  §  1.)  U  some  rnle  of 
evidence  is  alleged  to  militate  against  the  competency  of  the 
species  of  proof  offered,  I  suppose  that  it  should  comply  with 
two  conditions,  to  satisfy  the  mind  as  to  its  force.  It  should 
appear  that  it  was  established  upon  a  sufficient  precedent, 
fltting  the  case,  and  that  the  nature  of  the  thing  to  be  proved 
did  not  require  any  exception  to,  or  modification  of,  the 
supposed  rule.  ^ 

In  this  case  the  matter  of  fact,  the  truth  of  which  is  the 
subject  of  judicial  investigation,  is  whether  the  maintenance 
by  the  defendants  of  an  elevated  railroad  structure,  and  the 
operation  of  its  trains  upon  the  street  in  front  of  the  plaintifPs 
premises,  have  caused  any  damage  to  him,  by  which  the  value 
of  his  property  rights  has  been  impaired.  The  controversy 
is  over  that  fact  and  the  question  of  the  damage.  Such  a  con- 
dition of  things  in  the  street  is  a  new  use  and  affects  certain 
rights  in  and  over  tlie  street,  which  are  considered  as  appur- 
tenant to  the  abutting  lands.  It  constitutes  a  taking  of  the 
easements,  which  the  property  holder  is  legally,  or  beneficially, 
entitled  to ;  and  if  he  ean  establish  that  the  acts  of  the  defend- 
ants have  caused  damage  to  him,  by  depreciating  the  valae 
which  *hi8  estate  in  the  abutting  land  would  otherwise  have,  he 
is  entitled  to  recover  from  them,  as  qrm^i  trespassers,  damages 
to  the  extent  of  the  injury  suffered  by  his  estate. 

It  is  very  plain  that  the  value  of  these  easements  cannot  be 
arrived  at  by  exact  proof.  Judge  Van  Bbunt,  in  delivering 
the  opinion  of  the  General  Term  of  the  Supreme  Court,  in 
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KenJcde  v.  The  Manhattan  RaMway  Company  (55  Hun,  398), 
well  said :  "  How  are  we  to  arrive  at  the  value  of  these  ease- 
ments taken  by  the  defendant  ?  To  the  plaintiffs  they  are  of 
no  value,  except  because  of  the  enhanced  value  which  they 
give  to  the  property  they  own  fronting  upon  the  streets. 
By  themselves  they  are  worthless,  have  no  intrinsic  value." 
Hence,  he  reasoned  that  the  more  certain  evidence  of  their 
value  was  in  proving  what  the  property  would  be  worth  with 
the  appurtenant  easements  and  what  without  them.  I  think 
that  reflection  and  a  careful  consideration  of  tlie  real  bearings 
of  the  proof  and  of  the  circumstances  of  the  case  must 
induce  the  conviction  that  the  evidence  does  not  usurp  the 
province  of  the  court  or  jury,  and  that  there  are  ample  and 
cogent  reasons  for  its  admission. 

The  admissibility  of  opinions  as  proof  of  the  marketable 
condition  and  value  of  property,  where  it  is  not  practicable  to 
give  more  definite  knowledge,  has  been  long  settled  and  has 
formed  one  of  the  admitted  exceptions  to  the  rule  which 
excludes  the  opinions  of  witnesses  as  evidence.  (1  Greenl.  on 
Ev.  §  440a ;  Clark  v.  Baird,  9  N.  Y.  183 ;  Bobertson  v. 
Knapp^  35  id.  91.) 

The  ground  of  the  exception  is  not  because  the  persons  who 
give  such  opinion  evidence  are  superior  in  scientific  capacity, 
or  attainments,  but  because  they  are  shown  to  have  a  knowledge 
of  snch  matters  which  jurors  have  not,  and  the  value  of  prop- 
erty is  actually  a  mere  matter  of  opinion.  If,  then,  expert,  or 
skilled,  evidence  is  admissible  to  prove  generally  the  value  of 
real  property,  why  should  it  be  deemed  inadmissible  to  prove 
its  value  under  different  circumstances ;  that  is  to  say,  not  only 
what  is  its  value  as  at  present  circumstanced,  but  what  would 
be  its  value  if  circumstanced  differently  and  under  ordinary 
conditions  of  street  uses  ?  And  why  is  an  opinion  not  proper  as 
to  the  extent  of  the  damage,  if  any,  to  the  value  of  the  land, 
as  being  often  the  best  attainable  evidence  ?  The  mere  objec- 
tion of  incompetency  is  no  longer  available  to  exclude  opinion 
evidence,  because  upon  the  fact  in  controversy,  in  a  case  where 
more  definite  knowledge  is  not  to  be  had.      There  is  the 
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strongest  reason  for  admitting  the  opinions  of  witnesses  to 
prove  the  extent  of  damage  sustained  by  reason  of  the  defend- 
ant's acts,  in  the  circumstances  and  necessities  of  the  case. 
Without  the  aid  of  the  opinions  of  persons  experienced  in  the 
subject  of  real  estate,  values  in  a  metropolitan  centre  like 
New  York,  it  would  be  rarely  possible  for  tJie  plaintiff  to 
make  a  satisfactory  or  sufficient  case  for  an  intelligent  judgment 
by  courts  or  jurors.  The  values  of  real  estate  are  fixed  by  and 
depend  upon  many  considerations.  The  factors  of  value,  in  the 
particular  locality,  in  the  character  of  the  neighborhood  and  in 
the  tendencies  of  trade,  or  of  residence,  are  indefinite  and  are 
not  matters  of  conmion  knowledge.  A  new  and  different  use 
of  the  street  may  affect  the  growth  in  value  of  the  city  lot  favor- 
ably, or  adversely ;  but  as  to  which  way  and  to  what  extent  is 
a  matter  largely  of  opinion,  based  upon  study  and  experience, 
and  not  of  exact  knowledge  from  definite  facts.  It  is  not  a 
matter  requiring  any  particular  intellectual  attainments  to 
understand,  but  it  involves  an  acquaintance  with  affairs  and 
the  possession  of  knowledge,  acquired  through  habits  of  observa- 
tion and  business,  which  must  be  essentially  peculiar,  and  it 
would  be  stretching  presumption  rather  far  to  assume  that 
the  knowledge  is  common  to  all  persons.  In  the  growth  of  a 
city  and  the  increase  of  its  business  and  wealth  are  causes  for 
a  steady  enhancement  of  its  real  estate  values,  though  ite 
direction  may  be  erratic  and  incapable  of  being  foreseen. 
That  the  value  of  the  plaintiff's  property  upon  the  Third 
avenue  might  be  greater  to-day  than  it  was  before  the  defend- 
ants built  their  railroad  structure,  if  the  street  remained  in  its 
earlier  condition,  is  a  possible,  if  not  a  natural  assumption. 
But  it  is  a  fact  incapable  of  definite  knowledge,  and,  plainly, 
as  it  seems  to  me,  best  ascertainable  though  the  opinions  of 
persons,  whose  familiarity  with  the  neighborhood  and  habits 
of  business  observation  in  such  respects  could  qualify  them  to 
speak  to  the  issue. 

The  question  before  us  is  not  like  that  of  a  trespass  once 
committed  upon  property  rights,  where  the  value  before  the 
trespass  and  the  value  after  its  commission  might  sufficiently 
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express  the  facts,  from  which  jurors  could  deduce  conclusions 
as  to  any  damage.  Here  the  continuing  trespass  upon  and  the 
deprivation  of  appurtenant  property  rights  introduce  an  ele- 
ment, the  aggravation  of  which  is  to  be  considered  in  con- 
nection with  possible  general  benefits  conferred  and  in  relation 
to  municipal  growth  under  normal  or  usual  conditions. 
Whether  the  elevated  railroad  enhanced  the  values  of  the 
abutting  property  over  what  they  would  have  become  in  its 
absence  is  a  fact  which  is  best  and  more  intelligently  deter- 
mined from  competent  opinions. 

An  early  and  leading  case  in  the  reports  of  tlie  decisions  ©f 
this  court  is  Clark  v.  Baird  (9  N.  Y.  183),  which  was  an 
action  on  the  case  for  fraud  in  misrepresenting  the  boundaries 
of  property  sold  by  defendant.  The  premises  consisted  in  a 
tavern  stand,  and  the  representation  made  was  that  they 
extended  to  a  certain  mill-race  and  tree.  A  witness,  who  had 
examined  the  property  with  a  view  to  purchase,  was  permitted, 
under  objection,  to  testify  that  "  it  was  worth  $1,000  if  it 
extended  to  the  race  and  trees.  The  strip  taken  oflE  would 
reduce  it  one-fourth."  This  testimony  was  objected  to  upon 
t^e  ground  that  the  amount  of  damage  cannot  be  ascertained 
by  the  opinion  of  the  witness.  The  opinion  of  the  court  was 
delivered  by  Judge  A.  S.  Johnson,  a  most  learned  and  able 
jurist,  and  was  directed  to  the  ditcussion  and  elaboration  of 
the  question  of  the  competency  of  opinions  upon  such  a  ques- 
tion. This  is  clear  from  an  observation  of  the  judge,  who  said : 
"  The  evidence  was  pointed  solely  to  the  question  of  damages 
and  the  objection  was  undoubtedly  understood  by  the  court 
to  relate  to  the  competency  of  opinion  upon  the  question  of 
value."  Many  cases  in  this  and  other  states  were  considered, 
and  with  such  particularity  as  to  render  it  quite  unnecessary  to 
repeat  the  labor  here.  The  propriety  of  the  evidence  objected 
to  was  sustained  upon  the  ground  of  necessity  and  of  superior 
convenience.  The  opinion  summed  up  a  general  discussion 
in  this  wise :  "  Upon  this  ground  {i.  ^.,  of  necessity),  as  well  as 
upon  that  of  superior  convenience  and  the  constant  reception 
of  such  testimony  upon  trials  without  objection,  a  tacit  but 
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strong  proof  of  its  propriety,  it  must  be  deemed  established 
that  upon  a  question  of  value  the  opinion  of  a  witness,  who  has 
seen  the  thing  in  question  and  is  acquainted  with  the  value  of 
similar  tilings,  is  not  incompetent  to  be  submitted  to  a  jury." 

In  Robertson  v.  Knapp  (35  N.  T.  at  p.  93)  Clark  v.  Baird 
is  referred  to  with  approval,  as  authority  for  the  rule  that 
opinions  are  admissible  "  as  to  the  value  of  property,  in  cases 
where  the  value  was  properly  the  subject  of  inquiry."  The 
point  of  the  objection  in  Clark  v.  Baird  is  precisely  the  same 
in  principle,  if  not  in  its  facts,  as  the  one  now  presented. 

In  the  early  case  of  BochesUr^  etc.^  Railroad  Co.  v.  BitdUmg 
(10  How.  Pr.  Rep.  289),  which  was  decided  in  1854,  a  year  later 
than  Clark  v.  Baird^  the  opinion  of  a  witness  was  held  com- 
petent to  show  what  would  be  the  injury  to  the  appellant's  farm, 
arising  from  the  construction  of  the  railroad,  and  what  would 
be  its  diminution  in  value  from  the  same  cause.  The  General 
Term  of  the  Supreme  Court,  at  which  the  case  was  decided, 
was  composed  of  Justices  Selden,  Welles  and  Johnson,  and 
the  opinion  was  delivered  by  Justice  Selden.  The  evidence 
was  held  admissible,  upon  the  ground  that  unless  questions 
involved  a  subject,  knowledge  of  which  is  presumed  to  be  alike 
common  to  all  men,  skilled  opinions  were  proper. 

The  authority  of  these  cases  has  sufficed  for  the  views  of 
courts  in  other  states,  though  it  must  be  admitted  that  judges 
have  not  uniformly  agreed.  Some  of  these  cases  are  cited  in 
the  respondent's  brief  ;  but  extended  reference  to  them  seemB 
unnecessary.  The  proposition  must  commend  itself  upon 
obvious  grounds  of  necessity  and  of  right,  as  well  as  because  it 
is  sanctioned  by  authority  in  the  courts  of  this  state.  But  I 
may  refer  to  some  cases  in  the  Supreme  Court  of  Maasachu- 
setts,  where  the  question  has  been  pertinently  discussed.  In 
Shattack  v.  Stoneliam  Branch  Railroad  (6  Allen,  115),  where 
lands  were  taken  for  a  railroad,  testimony  as  to  the  amonnt  of 
damage  done  to  the  petitioner's  estate  was  allowed,  upon  the 
theory  that  where  the  amount  of  damages  done  to  property  is 
in  controversy,  opinions  by  persons  acquainted  with  the  value 
of  the  property  may  be  given.    It  was  there  observed  that,  "as 
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value  rests  merely  in  opinion,  this  exception  to  the  general  rule 
that  witnesses  must  be  confined  to  facts,  and  cannot  give 
opinions,  is  founded  in  necessity  and  obvious  propriety ; "  and 
the  opinion  cites  Clark  v.  Baird  {supra).  In  Swan  v.  Cmmty 
of  Middlesex  (101  Mass.  173),  where  land  was  taken  for 
widening  a  street,  the  admission  of  such  opinions  was  justi- 
fied upon  like  reasoning  and  "rather  from  necessity,  upon 
the  ground  that  they  depend  upon  knowledge  wliich  any  one 
may  acquire,  but  which  the  jury  may  not  have,  and  that  they 
are  the  most  satisfactory  and  often  the  very  best  attainable 
evidence  of  the  fact  to  be  proved."  It  was  there  said :  "  The 
witnesses  being  competent  to  testify  to  the  value  of  the  land 
affected,  before  and  after  the  alteration  of  the  highway,  might 
testify  to  the  simple  question  of  arithmetic  which  of  those  two 
values  was  the  greater ;  in  other  words,  whether  the  petitioner's 
estate  was  benefited  or  injured."  (And  see  Sexton  v.  North 
BridgewateVy  116  Mass.  200.) 

The  decisions  in  our  own  state,  which  I  have  mentioned, 
have  been  reUed  upon  by  several  text-writers.  (See  Lawson  on 
Expert  and  Opinion  Evidence,  p.  451 ;  and  Rogers  on  Expert 
Testimony,  §  152 ;  and  also  Wharton  on  Evidence,  §  450.) 

In  Eoger's  work  it  is  remarked  :  "  That  there  is  no  such 
inherent  distinction  between  questions  of  value  and  questions 
of  damages,  if  from  the  latter  is  excluded  all  idea  of  any 
legal  rule  or  measure  of  damages,  as  brings  the  one  within  and 
the  other  without  the  province  of  the  opinion  of  witnesses." 
And  in  Wharton's  work  it  is  remarked,  with  respect  to  the 
facts  upon  which  a  witness  bases  his  opinion  as  to  the  deprecia- 
tion in  value,  that  "  when,  as  is  often  the  case,  these  facts  can 
be  best  expressed  by  the  damage  they  cause,  then  this  damage 
and  its  extent  may  be  testified  to  by  witnesses."  The  follow- 
ing authorities  are  in  point  and  may  be  referred  to  in  connec- 
tion with  this  discussion  :  Stww  v.  Boston  c&  Maine  li.  li.  Co. 
(65  Maine,  230,  231) ;  Keithshurg^  etc.^  JR.  B.  Co.  v.  Henry 
(79  m.  at  p.  294)  ;  White  Deer^  etc.^  Co.  v.  Sassaman  (67  Penna, 
St  415) ;  Snyder  v.  W.  U.  B.  B.  Co.  (25  Wis.  pp.  m,  70) ; 
Lehmicke  v.  St.  Pa/ul^  etc.,  B.  B.  Co.  (19  Minn.  464). 


484  EoBERTs  V.  N.  T.  E.  R.  R  Co.  et  al.  [Oct, 


Dissenting  opinion,  per  Gray,  J. 


As  against  the  weight  of  authority  in  the  cases  of  Clark  v. 
JBaird  {supra)  and  Rochester^  etc.^  Railroad  v.  Budlong 
{mpra\  I  find  no  ease,  since,  in  this  court,  wliich  compels  a 
diflEerent  view. 

Van  Deuaeii  v.  Young  (29  N.  Y.  9)  was  an  action  of  trespass 
for  damages  caused  by  cutting  down  and  taking  away  trees 
from  land,  and  a  witness  was  asked  "  Would  the  farm  be  worth 
more  or  less  with  the  timber  cut  off  ? "  The  impropriety  of 
this  question  was  deemed  to  exist  in  its  being  irrelevant  to  the 
issue  and  as  calling  for  a  speculative  opinion.  Clearly,  this  is 
not  authority  for  the  case  at  bar.  Judge  Mullin,  who  deliv- 
ered an  opinion  in  the  case,  in  discussing  the  competency  of 
opinion  evidence  as  to  value,  most  pertinently  says:  "There 
are  cases  in  which  it  is  necessary  to  put  to  the  witness  the  very 
question,  how  much  damages  the  plaintiff  has  sustained  by 
reason  of  the  act  or  neglect  of  the  defendant  These  are  esses 
in  which  no  data  can  be  given  which  could  enable  a  jury  to 
arnve  at  the  measure  of  damages,  because  the  amount  of  the 
damage  is  known  and  can  be  properly  appreciated  and  meas- 
ured only  by  persons  of  skill  in  the  business  or  matter  to  which 
the  damage  in  the  case  relates.  For  a  full  and  accurate  exam- 
ination of  the  cases  on  the  question,  see  Clark  v.  Baird  (5 
Seld.  183)." 

Mardy  v.  Shulta  (29  N.  Y.  366)  was  an  action  for  damages 
for  the  overflowing  of  the  plaintiff's  land  from  a  mill  dam,  and 
a  question  discussed  related  to  the  offer  to  ask  the  plaintiff, 
himself  a  witness,  what  the  value  of  the  use  of  the  house  was 
per  annum  before  the  raising  of  the  dam.  This  was  deemed 
objectionable  because  the  value  of  the  rent  was  not  important, 
"  except  argumentatively."  It  was  remarked,  however,  that 
"  if  the  house  had  been  kept  for  renting,  and  something  in  the 
nature  of  a  market  price  for  the  use  could  have  been  proved, 
it  might  have  been  competent." 

Teerpenning  v.  Com  Exchamge  Insurance  Company  (43 
N.  Y.  279),  was  an  action  on  a  policy  of  insurance  for  the  loss 
of  goods  by  fire,  and  cannot  be  deemed  to  be,  either  in  facts  or 
in  principle,  controlling.     Clark  v.  Baird  is  there  cited  with 
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lis  observation,  "  that  upon  qnestions  of  value,  the  opinions 
witnesses  are  admissible,  but  with  the  qualification  that  the 
itnesses  must  have  peculiar  knowledge  of  the  article  in  que&< 
in  and  its  value." 

I  do  not  think  other  authorities  cited  from  the  decisions  of 
8  court  call  for  discussion,  until  we  come  to  the  recent  cases 
McOean  v.  Manhattan  Railway  Company  (117  N.  T.  219) 
1  oi  Avery  v.  New  York  Central  and  Hudson  Miver  HaU^ 
d  Company  (121  id.  31). 

[he  first  of  these  cases  might  be  deemed,  upon  a  cursory 
sideration,  decisive  of  a  contrary  view.  The  decision  of 
;  case,  however,  did  not  turn,  nor  depend  upon  the  point 
}  the  competency  of  the  evidence  as  to  value,  nor  was  the 
jtion  altogether  the  same  as  in  the  present  case.  There 
no  discussion  by  counsel  of  the  point,  except  in  the  brief 
le appellant's  counsel,  and  the  case  of  C larky.  Baird  waa 
illuded  to  at  all.  The  case  was  affirmed  upon  other  con- 
ations ;  and,  as  our  decision  did  not  involve  any  necessary 
•mination  as  to  the  principle  of  evidence  in  question,  there 

valid  or  just  reason  why  we  should  be  limited  in  our 
nt  discussion  by  the  McGean  case ;  especially  when  the 

becomes  important  and  the  determination  of  the  ques- 
ifisential. 

;he  other  case  of  Avery  v.  Railroad  Compamy  the  plaintiff 
witness  and  he  was  asked  this  question :  "  Do  you  know 
the  rental  value  of  your  property,  real  and  personal, 

have  been,  between  the  10th  day  of  September,  1881, 
e  28th  day  of  January,  1884,  if  there  had  been  a  suffi- 
opening  kept  and  maintained  by  the  defendant  opposite 
r  hotel  for  the  convenient  access  of  passengers  and  their 
^e  to  and  from  the  twenty-foot  strip  of  land  lying  south 
hotel  ?  "  The  propriety  of  such  a  question  was  denied 
3veral  grounds.  It  was  held  that  the  witness  had  not 
town  to  be  qualified  to  give  such  an  opinion,  and  that 
stion  assumed  the  insufficiency  of  the  opening.  It  was 
it  it  w^as  an  attempt  "  to  prove  through  the  witness  that 
prejudiced  by  the  existing  condition  of  things  as  to  the 
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opening  in  the  fence,  and,  under  tlie  guise  of  giving  his  knowl- 
edge, to  elicit  his  opinion  that  the  value  of  his  business  to  him 
would  have  been  greater  if  something  different  in  the  way  of 
an  opening  had  been  raaintained."  Therefore,  and  on  the 
strength  of  authorities  mentioned  in  the  opinion,  the  question 
was  condemned  as  usurping  the  province  of  the  jury.  There 
was  no  question,  nor  discussion,  as  to  the  competency  of  expert 
evidence,  or  as  to  opinions  of  persons  possessing  a  knowledge 
of  a  subject  which,  in  its  nature,  is  peculiar  and  cannot  be 
assumed  to  be  common  to  all.  The  plaintiff  was  conducting  a 
hotel  and  a  restaurant  business,  and  was  a  lessee  of  the  prem- 
ises. Whether  his  business  was  injured  or  not  was  the  subject 
of  definite  knowledge  and  capable  of  being  testified  to  by  exact 
data. 

The  present  case,  therefore,  differs  in  its  facts,  as  in  its 
principles,  from  the  cases  relied  upon,  and  is  only  appositely 
met  by  the  authorities  of  Clark  v.  Baird  {supra)  and  Roches- 
ter Railroad  v.  Budlong  {supra).  Here  we  have  a  new 
structure  in  the  streets,  wliich  was  a  perversion  of  a  street  use, 
and  wliich  the  legislature  could  not  authorize,  nor  sanction, 
without  providing  for  compensation  to  the  abutting  property 
owners  for  the  value  of  the  appurtenant  easements  appropi- 
ated,  if  shown  to  have  a  value  to  him  greater  than  any  particn- 
lar  benefit  conferred  upon  his  estate  by  the  presence  of  the 
structure.  How,  in  tlie  nature  of  things,  is  such  a  matter  sus- 
ceptible of  exact  proof  by  facts  ?  Is  not  the  effect  upon  the 
plaintiff's  estate  from  the  presence  of  the  defendant's  structure 
and  its  operation  of  trains,  and  any  damage  sustained  thereby, 
best  shown  by  receiving  in  evidence  tlie  opinions  of  those 
persons,  who,  by  reason  of  experience,  observation  and  famil- 
iarity with  the  various  and  more  or  less  inexact  and  indefinite 
causes,  which  operate  upon  real  estate  values,  are  skilled,  or 
expert  upon  the  subject  ?  How  can  the  value  of  the  property, 
if  enjoyed  in  a  usual  manner  and  if  subjected  to  ordinary  street 
uses,  be  ascertained  except  by  way  of  such  evidence  ? 

There  is  no  application  of  any  new  principle  of  evidence; 
Clark  V.  Baird  is  sufficient  authority  for  the  reception  of 
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►pinions  in  evidence  upon  questions  of  value  and  damage.  But 
here  is,  in  a  changed  and  new  condition  of  things,  a  new  reason 
3r  the  admission  of  expert  opinions  as  to  the  extent  of  damage 
istained  by  an  abutting  land  owner  from  the  presence  of  these 
levated  railroads.  This  court  has  decided  that  this  structure 
Bstroyed  the  ordinary  use  for  which  a  street  was  intended, 
id  appropriated  certain  easements  of  the  abutting  property 
vners,  wherefore  they  should  make  compensation  in  damages 
r  any  injury  which  may  be  proved  to  have  been  suffered, 
not  that  injury,  under  the  extraordinary  circumstances  of 
e  case,  more  intelligently  proved  through  the  opinions  of 
rsons  shown  to  be  competent  to  express  such  opinions  ? 
The  witness'  evidence  does  not  conclude  the  court  or  jury, 
i  it  is  still  left  to  them  to  decide,  with  the  aid  of  such 
lied  opinions,  as  to  the  measure  and  the  amount  of  damages 
ich  should  be  awarded  l)y  way  of  compensation.     And  if 

I  witness  is  asked  for  his  opinion  as  to  the  extent  to  which 
plaintiff's   estate  has  been   damaged,  it   seems  an  over- 

nement  of  argument  to  deny  the  propriety  of  allowing  him 
itate  the  result  of  a  mere  subtraction  of  the  values  assigned 
the  premises  with  and  without  the  structure.  The  judg- 
it  of  the  court,  or  of  jurors,  is  not  limited  to  the  opinions 
3n,  but  is  formed  from  the  consideration  they  may  give  to 
evidence,  and  is  simply  aided  by  the  information  they  may 
3  derived  from  the  skilled  opinions  in  the  case, 
pon  the  grounds  of  superior  convenience,  of  necessity  and 
n  obvious  propriety,  and  if  we  would  have  intelligent  and 
decisions  of  such  issues,  I  think  the  evidence  objected  to  is 
iBsible  in  such  cases,  and,  therefore,  that  the  judgment 
w  should  not  be  reversed  for  the  errors  alleged. 

II  concur  with  Peckham,  J.,  except  Ruger,  Ch.  J.,  and 
y,  J.,  "who  dissent. 

dgment  reversed. 


488 


DoTLE  V.  M.  It.  Co.  et  al. 


[Oct, 


Statement  of  case. 


188  4881 

128  5oe| 

188  488 
132  480 
lae  554 

128  488 
133  (MM 
133  077 

128  488 
188    662 

128    488 
149    162 


Anna  Maria  Doyle,  Respondent,  v.  The  Manhattan  Sah/- 

WAY  Company  et  al.,  Appellants. 

In  an  action  by  an  abutting  owner  to  restrain  the  operation  of  an  elevated 
railroad  in  a  city  street,  the  opinion  of  an  expert  as  to  what  plaintiff's 
premises  would  have  been  worth  without  the  road  is  not  competent 
evidence. 

It  seems  it  is  competent  for  such  witnesses  to  give  opinions  as  to  the  pieaeot 
and  past  value  of  property,  based  upon  facts  they  have  observed,  but  it 
is  improper  to  permit  them  to  speculate  as  to  the  facts  and  then  base  a 
speculative  opinion  thereon. 

In  such  an  action  it  is  competent  for  either  party  to  show  the  general  effect 
of  the  operation  of  the  road  upon  other  premises  abutting  upon  the 
street,  in  the  vicinity  of,  and  similarly  situated  with  plaintiff's,  where  it 
appears  that  damages  claimed  by  plaintiff,  if  actually  sustained,  mast 
have  been  common  in  the  vicinity  along  the  street. 

But  it  seevis  that  while  the  court  may  not  confine  the  examination  to  the 
premises  in  question  and  exclude  all  proof  offered  as  to  the  geDeral 
effect  upon  other  premises,  it  may,  in  the  exercise  of  its  discretion,  con- 
fine the  examination  to  premises  in  the  vicinity,  giving  a  reasonable 
range,  and  may  limit  the  number  of  witnesses. 

It  is  competent  also  to  prove,  where  plaintiff's  premises  are  fitted  and  occu- 
pied in  part  for  business  purposes,  the  effect  of  the  operation  of  the  rsad 
upon  the  business  and  traflic  in  the  streets. 

It  seems  that  in  such  case  the  witnesses  should  be  confined  mainly  to  giving 
observed  facts,  and  that  they  should  not  be  permitted  to  give  mere  specu- 
lative opinions. 

(Argued  April  24, 1801;  decided  October  20, 1801.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  January  5,  1891,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 


Samuel  Blythe  Rogers  for  appellants.  The  defendants  had 
a  right  to  require  that  the  court's  determination  of  the  value 
of  the  easements  should  be  upon  legal  evidence,  and  according 
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to  the  rules  of  law.  {Carter  v.  iT.  T.  K  E.  Co.,  25  J.  &  S. 
279;  S.  A.  R.  Co.  v.  M.  E.  E.  Co.,  56  Hun,  182.)  The  ques- 
tion  of  ^'  fee  damage  "  was  an  issue  of  the  trial.  {Henderson 
V.  JSr.  T.  C.  E.  E.  Co.,  78  N.  Y.  430.)  Plaintiff,  having  vol- 
untarily imported  the  question  of  "  fee  damage  "  into  the  case, 
and  obtained  an  adjudication  upon  it,  is  estopped  from  denying 
that  it  was  one  of  the  issues  of  the  trial.  {Ildck  v.  Eeinheimer^ 
105  N.  Y.  470.)  If  the  court  had  determined  the  value  of 
plaintiff's  easements  according  to  the  rules  of  law,  it  might 
have  found  that  there  was  no  damage  and  no  right  to  an 
injunction.  {Gray  v.  N.  Y.  E.  E.  Co.,  35  N".  Y.  S.  R  32 ; 
Brush  V.  M.  E.  E.  Co.,  26  Abb.  [N.  C]  73 ;  WeUh  v.  iV^.  Y. 
E  E.  Co.,  12  N.  Y.  Supp.  545 ;  Gen^t  v.  D.  <k  II.  C.  Co.,  34 
N.  Y.  S.  E.  247 ;  Elmhirst  v.  Spencer,  2  M.  &  G.  45 ;  Kensit 
V.  G.  E.  E.  Co.,  L.  R.  [23  Ch.  Div.]  566 ;  Cooper  v.  Crahtree, 
19  id.  193 ;  Jeffers  v.  Jejg'ers,  107  N.  Y.  650 ;  Morgan  v.  City 
of  Bvnghamton,  102  id.  500  ;  T.,  etc.,  E.  Co.  v.  IL  T.,  etc.,  E. 
Co.,  86  id.  106,  123,  126 ;  People  v.  M.  T.  Co.,  31  llun,  596 ; 
Drake  v.  H.  E.  E.  E.  Co.,  7  Barb.  508 ;  Jerome  v.  Eoss,  7 
Johns.  Ch.  315 ;  Livingston  v.  Livingston,  6  id.  497.)  The 
learned  trial  judge  erred  in  receiving  the  opinions  of  the  wit- 
nesses as  to  what  this  property  would  have  been  worth  if  the 
railway  had  not  been  built.  {McGean  v.  M.  E.  Co.,  117  If. 
Y.  432  ;  Coleman  v.  People,  58  id.  555  ;  Starhird  v.  Barrows, 
43  id.  200 ;  People  v.  Ferdandez,  35  id.  59  ;  Foote  v.  Beecher, 
78  id.  155 ;  Merritt  v.  Seaman,  6  id.  168 ;  Holcoinb  v.  IIol- 
comb,  95  id.  322,  323,  324;  Eeed  v.  McConnell,  101  id.  270; 
Avery  v.  N.  Y.  C.  cfe  //.  E.  E.  E.  Co.,  121  id.  31 ;  Tfmnpscm 
V.  DicTchart,  66  Barb.  604 ;  GutwiUig  v.  Zuherhier,  41  Hun, 
361  ;  Van  Zandt  v.  M.  B.  L.  Ins.  Co.,  55  N.  Y.  179 ;  Mar- 
tin V.  JSr.  Y,  y.  IL  (&  IL  E.  E.  Co.,  103  id.  662 ;  Duff  v. 
Lyon,  1  E.  D.  Smith,  536 ;  Taylor  v.  M.  E.  E.  Co.,  18  J.  & 
g.  311 ;  20  id.  299,  562  ;  23  id.  555 ;  53  Hun,  205  ;  Peyser  v.  M. 
E.  E.  Co.,  13  Daly,  122,  127 ;  S.  A.  E.  Co,  v.  M.  E.  E.  Co., 
56  Hun,  172 ;  Eailway  Co.  v.  McCloshey,  110  Penn.  St.  436, 
444.)  The  learned  trial  judge  erred  in  excluding  evidence  aa 
to  the  course  of  trade  and  business  on  Sixth  avenue.  {Drucker 
SioKEi^ — ^VoL.  LXXXIII.        62 
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V.  M.  K  R.  Co.,  106  N.  Y.  157 ;  Hobart  v.  HobaH,  62  id. 
80  ;  Iloleomh  v.  Holcorrib,  20  Hun,  166 ;  City  Bank  y.  Dear- 
horn,  20  N.  Y.  244 ;  Starbird  v.  Barrows,  43  id.  200 ;  Marston  v. 
Gould,  69  id.  220,  228 ;  Tooley  v.  Bacon,  70  id.  3^  37;  Yietar 
V.  Bauer,  11  N.  Y.  S.  R.  531.)  The  learned  trial  judge  erred 
in  finding,  as  matter  of  fact,  a  great  number  of  severe  physical 
injuries  caused  by  the  railway,  none  of  which  were  supported  by 
even  a  scintilla  of  evidence.  (Code  Civ.  Pro.  §  993 ;  Bedlow  v. 
F.  B.  B.  Co.,  112  N.  Y.  263,  269 ;  Todd  v.  JUason,  109  id. 
316,  322 ;  Matthswa  v.  Coe,  49  id.  57.)  The  learned  trial 
judge  erred  in  permitting  the  plaintiflE  to  testify  what,  upon 
the  coming  of  the  elevated  road,  she  heard  people  say, 
who  were  examining  the  apartments  with  a  view  to  hiring 
them,  when  they  looked  out  of  the  front  windows.  {Denm 
V.  Benise,  110  N.  Y.  562;  Platner  v.  Plainer,  78  id.  9(i, 
102 ;  Crippen  \,^Morse,  49  id.  63,  67  ;  F.  Bank  v.  Cowan,  2 
Abb.  Ct.  App.  Dec.  88,  90 ;  Fowler  v.  IL  M,  Co.,  20  Wkly. 
Dig.  521 ;  Beddington  v.  G'dman,  1  Bosw.  235 ;  2  Ronisey's 
Pr.  304.)  The  learned  trial  judge  erred  in  refusing  to  permit 
the  plaintiff  to  be  asked,  uj>on  cross-examination,  whether  she 
was  willing  to  sell  her  property  at  the  price  her  expert  wit- 
nesses said  it  was  worth.  (Balrymple  v.  Hannum,  64  IJ.  Y. 
654 ;  Thuvber  v.  Thmnpaon,  21  Hun,  472 ;  McGrath  v.  R. 
B.  Co.^  63  N.  Y.  522 ;  Hastings  v.  Stetson,  130  Mass.  76 ; 
F.  B.,  etc.,  B.  Co.  v.  Banck,  78  Penn.  St.  454 ;  C  R.  Co,  v. 
Greely,  23  K  H.  237,  242 ;  LangUy  v.  Wadw(yrth,  99  X.  T. 
61.) 

G.  Willett  Van  Nest  and  Wheeler  G.  Peckham  for  respond- 
ent. The  plaintiff  having  a  right  to  an  injunction,  no  question 
arises  in  an  appellate  court  as  to  the  amount  awarded  for  the 
fee  damage,  and  no  errors  in  admitting  evidence  in  respect  to 
fee  damage  are  to  be  considered  by  this  court  {N.  Y.  lY. 
Fxchange  v.  M.  E.  B.  Co.,  21  J.  &  S.  511 ;  Lawrence  v.  M. 
E.  B.  Co.,  12  K  Y.  Supp.  546 ;  Carter  v.  N.  T.  K  R.  Co.. 
25  J.  &  S.  279 ;  Fno  v.  M.  F.  B.  Co.,  24  id.  313 ;  Lahr  v. 
M.  F.  B.  Co.,  104  N.  Y.  268 ;  Kane  v.  X.  Y.  F.  B.  Co.,  26 
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N.  E.  Kep.  278.)  It  waa  proper  to  exclude  an  answer  to  the 
question,  "What  is  the  result  of  your  experience  and  observa- 
tion in  respect  to  the  effecl  of  the  elevated  raihroad  upon  Sixth 
avenue?"  {Avery  v.  JV.  Y.  O.  (&  IL  E.  B.  B.  Co.,  121  N.  Y. 
42;  Teerpenning  v.  C,  E.  Ins.  Co.^  43  id.  281;  McGean  v. 
M.  B.  Co.,  117  id.  223 ;  Tooley  v.  Bacon,  70  id.  47 ;  Marston 
V.  Gould,  69  id.  228 ;  Lewis  on  Em.  Domain,  §  487 ;  Sizer  v- 
Bw^,  5  Den.  428 ;  ScaUergood  v.  Wood,  79  N.  Y.  263 ;  Hob- 
lender  V.  N.  Y.  C.  cfe  n.  B.  B.  B.  Co.,  19  Abb.  [N.  ».]  18.) 
It  was  proper  to  exclude  answers  to  the  question,  "  Will  you 
state  whether  the  elevated  railroad  has  caused  any  material  or 
substantial  interference  with  light,  air  and  access  in  any  of  the 
buildings  which  you  have  occupied  on  Sixth  avenue  ? "  refer- 
ring to  buildings  other  than  those  in  suit,  and  not  to  any  build- 
ings on  any  one  of  the  comers  of  Fifty-third  street  and  Sixth 
avenue.  {Peyser  v*  M.  E.  B.  Co.,  13  Dl^ly,  127;  Bailway 
Co.  V.  McCloshey,  110  Penn.  St.  444 ;  Murphy  v.  Brooklyn^ 
6  N.  Y.  S.  R.  47 ;  Gouge  v.  Boherts,  53  N.  Y.  619 ;  Penn^h 
"oania  v.  Bunnell^  81  Penn.  St.  414.)  The  statement  of  the 
witness  Olmstead  was  clearly  the  best  evidence  of  the  rent  he 
paid,  which  is  what  he  was  asked.  His  answer  conforms  to 
Waterlow's  statement  of  the  rent,  which  was  not  objected  to. 
{Dart  V.  Dxirnheer,  107  N.  Y.  664.)  The  objection  to  the 
question  asked  Waterlow,  as  to  whether  he  had  "formed 
an  opinion  as  to  what  the  value  of  the  Doyle  property 
would  be  to-day  without  the  elevated  road,"  required  an 
answer  merely  as  to  whether  he  had  formed  an  opinion,  but 
this  and  the  question  asked  Stevens  as  to  the  value  the  prop- 
erty would  have  were  there  no  road,  raise  no  question  for  this 
court.  {McGean  v.  M.  B.  Co.,  117  N.  Y.  222 ;  Dunscomh  v. 
Ilollister,  49  Hun,  352 ;  TaUman  v.  J/".  E.  B.  Co.,  121  K  Y. 
122.)  The  rents  received  in  1874  for  the  property  in  suit 
were  the  best  evidence  of  the  rental  value  at  that  time, 
{Moore  v.  Deyo,  22  Hun,  208 ;  Cary  v.  Gruinan,  4  Hill,  625  ; 
Hcffjnan  v.  Conner,  76  N.  Y.  121.)  Tlie  exclusion  of  an 
answer  to  the  question  of  defendants'  counsel,  "  Are  you  will- 
ing to  sell  the  property  for  $175,000?"  was  proper.     The 
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plaintiff  had  answered  it.  An  answer  could  not  have  any 
bearing  on  the  determination  of  the  issue,  and  the  judge 
exercised  his  discretion  fairly  in  the  cross-examination  which 
he  permitted.  {People  v.  Oyer  and  Terminer^  83  N.  Y. 
460;  Thompson  on  Trials,  §§  415,  518.)  The  evidence  of 
Saltzseider  as  to  the  rent  which  he  paid  for  an  old  build- 
ing which  he  had  only  occupied  for  nine  months  before 
the  trial  and  only  since  the  bringing  of  the  action,  was  prop- 
erly excluded.  {Peyser  v.  M.  E,  B.  Co,^  13  Daly,  127; 
Gov^ge  v.  Roberts^  53  N.  Y.  619  ;  Blanchard  v.  N,  J,  S.  Co,y 
59  id.  292 ;  Bradshaw  v.  R.,  W.  <&  O.  B.  B,  Co.,  17  K  Y.  8. 
R  307  \  P.&N.  B.  B,  (&  a  Co,  v.  BunneU,  81  Penn.  St 
414;  E.  P.  B.  B.  Co.  v.  Heiaer,  40  id.  53 ;  C.  P.  B.  B.  Co. 
V.  Pearso7i,  35  Cal.  247 ;  Stirmon  v.  (7.,  S.  P.  cfe  M.  B.  Co., 
27  Minn.  285 ;  1  Greenl.  on  Ev.  §  448 ;  Mills  on  Em.  Domain, 
§  170 ;  Kienuin  v.  C,  S.  F.  <&  C.  B.  Co.,  14  N.  E.  Eep.  18; 
N.  T.  N.  E.  Bank  v.  M.  E.  B.  Co.,  21  J.  &  S.  511 ;  Wash- 
hum  V.  MU/wauJcee,  59  Wis.  364 ;  ShaUucTc  v.  Stoneham,  6 
Allen,  115  ;  Ham  v.  Salen,  100  Mass.  350.)  The  evidence  as 
to  sales  concerned  the  fee  value,  and  raises  no  question  on 
appeal,  being  merely  for  the  purpose  of  providing  the  alterna- 
tive to  the  injunction.  {N.  Y.  N.  E.  Bank  v.  M.  E.  B.  Co., 
21  J.  &  S.  511 ;  Carter  v.  N.  Y.  K  R.  B.  Co.,  25  id.  279.) 
Even  if  there  be  any  error  in  the  admission  of  testimony, 
that  is  no  ground  for  reversing  the  judgment  for  an  injonc- 
tion,  and  it  is  no  ground  for  reversing  the  award,  by  a  court 
sitting  in  equity,  for  past  damages,  if  the  court  can  lind  suffi- 
cient evidence  in  the  record  to  support  that  award,  assuming 
answers  favorable  to  the  defendants  to  any  question  eiToneously 
excluded.  {In  re  N.  Y.  C.  <&  U.  B.  B.  B.  Co.,  90  N.  Y. 
347 ;  Forrest  v.  Forrest,  25  id.  501,  510 ;  Marsh  v.  Pierce^ 
21  Wkly.  Dig.  51 ;  Wright  v.  Dugan,  15  Abb.  [N.  C]  107; 
McCall  V.  Moschowitz,  10  Civ.  Pro.  Rep.  107,  108;  Code 
Civ.  Pro.  §  1003 ;  Machen  v.  L.  Ins.  Co.,  2  Civ.  Pro.  Rep. 
28 ;  McGean  v.  M.  B.  Co.,  117  N.  Y.  219 ;  Doe  v.  Tyler, 
6  Bing.  561 ;  Shapcott  v.  ChappeU,  L.  R  [12  Q.  B.  Div.]  5a) 
The  plaintiff  was  entitled  to  recover  damages  for  the  whole 
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period  of  six  years  before  the  bringing  of  the  action.  {Kane 
V.  N,  Y.  K  B,B.  Ci?., 26 K E. Eep.  278;  34  N.  Y.  S.  R  876; 
Ha/tmUton.  v.  Jf.  i?.  Ci?.,  25  J.  &  S.  491 ;  Mortimer  v.  Jf.  ^. 
Co.j  Id.  509 ;  1  Sedg.  on  Daiu.  34 ;  Lambert  v.  Hoke^  14  Johns. 
383 ;  1  Chitty  on  Pleadings,  157;  Sumner  v.  TUesto^ij  7  Pick. 
198;  Harr  v.  Jackson,  11  Mass.  519;  Jesser  v.  Oiffordy 
4  Burr.  2141 ;  ^moZ^i  v.  iT.  F.  C.  R.  R.  Co,,  56  N.  Y.  662 ; 
Giover  v.  J/*,  -ff.  Cb.,  19  J.  &  S.  1,  3 ;  Broiestadt  v.  /&  /S  & 
R.  R.  Co.,  55  N.  Y.  220 ;  Coming  v.  T.  Z  d&  iV.  Foundry , 
40  id.  191 ;  CampheU  v.  Seaman,  63  id.  568 ;  Shepa/rd  v.  J/1 
^.  ^.  Ci>.,  117  id.  442;  Mitckdl  v.  Jf.  JE  i?.  Cfe.,  56  Hun^ 
543 ;  Bayler  v.  Lord,  64  N.  Y.  433 ;  Jawes  v.  Plant,  4  Ad. 
&  El.  749 ;  Bertis  v.  Beaumont,  16  East,  33,  36 ;  Cushing  v. 
Kenfield,  87  Mass.  307 ;  Whedock  v.  Nornian,  108  K  Y.  578 ; 
Rochester  v.  i\^.  F.,  Z.  J?.  <b  W.  R.  Co.,  110  id.  128.)  Bene- 
fits cannot  be  allowed  for.  {Fronds  v.  Schoellkopf,  53  N.  Y. 
152 ;  Eagle  v.  Clearing,  L.  E.  [2  C.  P.]  638 ;  Sanderson  v. 
Pennsylvania,  102  Penn.  St.  370 ;  Marcy  v.  Fries,  1 8  Kans. 
353 ;  1  Sedg.  on  Dam.  56 ;  N.  Y.  N.  E.  Bank  v.  M.  E.  R. 
Co.,  108  N.  Y.  660 ;  Laws  of  1850,  chap.  140,  §  16 ;  Laws  of 
1875,  chap.  656,  §  20.)  The  judgment  of  injunction  must  be 
a£Srmed,  even  if  there  be  any  error  as  to  the  award  of  past 
damages.  {TaUman  v.  M.  E  R.  Co.,  121  N.  Y.  119 ;  Code 
Civ.  Pro.  §  1317 ;  Coming  y.T.LA  N.  Co.,  40  N.  Y.  221 ; 
Bump  on  Patents,  629;  Smith  y.. Rochester,  38  Hun,  612; 
Webh  V.  Portland,  3  Sumn.  189;  Meyer  v.  Phillips,  97  N. 
Y.  490, 491.)  It  was  proper  to  ask  a  qualified  expert  witness : 
"What  in  your  judgment  would  the  property  be  worth 
without  the  elevated  road  ? "  (Joy  v.  Hopkins,  5  Den.  84 ; 
Clark  V.  Baird,  9  N.  Y.  183 ;  Rochester  v.  Budlong,  10  How. 
Pr.  289 ;  Eine  v.  N.  Y.  E.  R.  R.  Co.,  36  Hun,  293 ;  In  re 
City  of  Rochester,  40  id.  588 ;  Yanderhurg  v.  Boston,  21 
Wkly.  Dig.  474 ;  Reed  v.  R.,  W.  db  O.  R.  R.  Co.,  48  Hun, 
231 ;  Teerpening  v.  Com  Exchange,  43  N.  Y.  282 ;  N.  Y. 
N.  E.  Bank  v.  M.  E.  R.  Co.,  21  J.  &  S.  511 ;  108  N.  Y. 
660 ;  Lewis  on  Em.  Domain,  436 ;  Guiterman  v.  Lhoerpool, 
83  N.    Y.   865;   JDunscomi  v.   HoUister,  49   Hun,    352.). 
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Earl,  J.  This  action  was  commenced  by  the  plaintiff,  an 
abutting  owner  npon  defendants'  railway,  to  recover  damages 
to  her  abutting  premises  by  the  maintenance  and  operation  of 
the  railway  and  to  restrain  the  defendants  from  maintaining 
and  operating  the  same.  Upon  the  trial,  she  gave  evidence 
tending  to  show  the  damage  to  both  the  rental  and  fee  value 
of  her  premises,  and  the  court  found  tlie  rental  damage  to  be 
twelve  thousand  dollars,  and  the  fee  damage  to  be  sixteen 
thousand  dollars,  and  ordered  judgment  in  her  favor  for  the 
twelve  thousand  dollars,  and  an  injunction  restraining  the 
defendants  from  operating  their  railroad  in  front  of  her  prem- 
ises, the  injunction,  however,  not  to  be  issued  for  a  period  of 
sixty  days  after  the  entry  of  judgment,  to  enable  the  defend- 
ants to  acquire  her  easements  in  the  street  by  condemnation 
proceedings,  or  by  the  payment  of  the  sum  of  sixteen  thousand 
dollars.  The  judgment  thus  rendered  having  been  affirmed 
at  the  General  Term,  the  defendants  have  appealed  to  this 
court. 

According  to  our  decision  in  the  case  of  Gahoay  v.  T^^w 
same  defendants,*  the  plaintiff's  cause  of  action  was  not  barred 
by  the  Statute  of  Limitations  or  by  laches,  and  we  need  say 
nothing  more  in  reference  to  these  objections  to  her  right  to 
recover. 

There  was  a  serious  controversy  upon  the  trial  as  to  the 
amount  of  plaintiffs  damages,  and  the  defendants  claim  that 
improper  evidence  was  received  upon  that  subject,  A  real 
estate  expert  was  produced  as  a  witness  on  her  l)ehalf  and 
asked  this  question :  "  What,  in  your  judgment,  would  the 
property  be  worth  without  the  elevated  railroad  ? "  This  was 
objected  to  by  the  defendants,  and  each  of  them,  as  hypo- 
thetical, speculative  and  incompetent ;  and  the  court  overruled 
the  objection,  and  the  witness  answered :  "  Tliink  they  would 
be  worth  $200,000  to  $225,000."  He  had  previously  testified 
that  the  present  value  of  the  premises  was  $150,000  to 
$175,000.  We  have  just  decided  in  the  case  of  Roberts  v. 
Elevated  Railroad  Company,  that  a  similar  question  was 

*Ante,  page  133. 
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Qpetent,  and  that  it  was  erroneous  to  allow  it  to  be 
ered,  and  we  need  say  no  more  about  it  now.     For  this 

the  judgment  must  be  reversed. 

it  there  were  other  erroneous  rulings  upon  questions  of 
3nce.  The  plaintiff  was  permitted,  against  the  objection 
16  defendants,  to  prove  the  effect  of  the  operation  of  the 

upon  the  premises  upon  the  comer  opposite  to  that  upon 
ih  her  premises  were  situated.  It  is  probably  true  that 
exposure  of  those  premises  to  damage  from  the  road  was 
ter  than  that  to  the  plaintiff's  premises.  But  we  think  it 
competent  to  prove  the  effect  upon  those  premises  so  that 
trial  judge  could  be  informed  generally  of  the  effects  pro- 
id  by  the  operation  of  the  road.  But  the  defendants  were 
libited,  upon  her  objections,  from  giving  similar  evidence. 

premises,  it  must  be  borne  in  mind,  were  at  the  south-east 
ler  of  Fifty-third  street  and  Sixth  avenuo.  Jackson,  a 
iess  for  the  defendants,  who  had  been  conducting  a  grocery 
iness  for  six  years  at  the  corner  of  Fifty-first  street  and  the 
nue,  and  still  earher  at  the  comer  of  Twenty-fburth  street, 

asked  this  question :  *•  Will  you  state  whether  the  elevated 
road  has  caused  any  material  or  substantial  interference 
h  light,  air  and  access  in  any  of  the  buildings  vhich  you 
e  occupied  on  Sixth  avenue  ? "  Plaintiff's  counsel  objected 
his  as  ^'  incompetent  and  immaterial,  and  because  the  witness 
[  never  occupied  the  Doyle  buildings."  Archer,  another 
ness  for  the  defendants,  who,  for  seven  years,  had  occupied 
x)re  on  the  soutli-east  corner  of  Fifty-seventh  street  and 
th  avenue,  was  asked  this  question  :  "  State  whether  the 
Iroad  causes  any  interference  with  the  light,  air  and  access 
the  buildings  which  you  occupy  on  Sixth  avenue  ?  "  This 
8  objected  to  as  incompetent  and  immaterial.  lie  was  also 
:ed  this  question :  "  State  whether  the  elevated  railroad, 
wording  to  your  observation,  affects  in  any  way  the  light,  air 
access  of  any  of  those  buildings  on  the  east  side  of  Sixth 
3nue?"  This  was  objected  to  as  too  broad.  The  counsel 
'  the  defendants  then  said  that  he  would  qualify  the  ques- 
n  "  by  putting  it  between  Fifty-first  street  and  Fifty-seventh 
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street,"  and  plaintiffs  counsel  again  objected  to  the  question 
on  the  "  ground  that  the  question  should  refer  to  the  Doyle 
property."  Salzseider,  who  owned  and  resided  in  a  building 
on  the  south-west  corner  of  Fifty-fourth  street  and  Sixth 
avenue,  was  asked  this  question :  ^'  State  whether  the  passage 
of  the  trains  caused  any  flickering  of  light  in  your  rooms?" 
This  was  objected  to  as  immaterial  and  incompetent  He  was 
also  asked  this  question :  ^^  Did  the  existence  of  the  elevated 
railroad  cause  any  interference  with  the  access  to  your  premr 
ises  i "  This  was  objected  to  on  the  same  grounds.  Prigge^ 
also  a  witness  for  the  defendants,  who  had  for  many  years 
occupied  a  building  on  the  north-west  comer  of  Fifty-ninth 
street  and  Sixth  avenue  for  the  grocery  business  and  as  a  resi- 
dence, was  asked  this  question :  '^  Has  the  elevated  railroad 
affected  the  light,  air  or  access  of  the  premises  which  yon 
occupied  in  any  material  or  appreciable  degree  ? "  To  this 
there  was  a  general  objection  specifying  no  grounds.  These 
objections  to  these  questions  were  all  sustained.  These  wit- 
nesses were  asked  to  testify  to  facts  witliin  their  knowledge. 
Sixth  avenue  is  a  broad  avenue  of  uniform  widtli,  and  while 
the  premises  occupied  by  the  witnesses  were  not  in  their 
situation  exactly  like  the  plaintiffs,  they  were  similarly  situ- 
ated, and  the  questions  would  have  elicited  facts  proper  for 
the  guidance  and  information  of  the  court  It  was  proper  for 
the  defendants  to  show  the  generel  effects  of  the  road  upon 
abutting  premises.  Much  of  the  damage  which  the  plaintiff 
claimed  was  caused  to  her  premises,  if  it  was  actually  caused 
to  the  extent  claimed  by  her,  must  have  been  common  along 
the  avenue  in  the  vicinity  of  her  premises,  and  proof  of  the 
effects  upon  other  premises  not  too  distant  from  hers  should 
have  been  received.  The  court  may,  undoubtedly,  in  such  a 
case,  in  the  exercise  of  its  discretion,  limit  the  number  of  wit- 
nesses to  be  called,  and  may  confine  the  examination  of  the 
witnesses  to  premises  in  the  vicinity,  giving  a  reasonable  range. 
But  it  cannot  properly  confine  the  examination  to  the  particu- 
lar premises  in  question  and  exclude  all  proof  offered  as  to  the 
general  effects  upon  other  premises. 
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he  defendants  also  offered  evidence  as  to  tlie  effects  of  the 
ated  road  upon  the  business  and  traffic  in  Sixtli  avenue, 
;h  was  improperly  excluded.  The  defendants  put  the  f ol- 
ng  questions  to  several  witnesses  who  had  done  business 
several  years  upon  Si;xth  avenue  in  the  vicinity  of  the 
itiff's  premises,  and  who  appeared  to  be  familiar  with  the 
ue  and  its  business,  and  competent  to  speak  in  reference 
3to:  "What  have  you  obser^^ed  in  respect  to  the  effect  of 
Jevated  railroad  upon  property  in  this  avenue  ? "  "  What 
)een  the  effect  of  the  elevated  railroad  upon  the  business 
xth  avenue  ? "  "  What  has  been  the  effect  of  the  elevated 
)ad  upon  Sixth  avenue  as  a  business  street  ? "  "  What 
►een  the  course  of  business  in  tliat  vicinity  since  the  ele- 
[  railroad  was  built  in  that  vicinity  ? "  "  State  whether, 
the  elevated  railroad  has  been  built  in  that  street,  busi- 
has  increased  over  what  it  was  before  the  elevated  ? " 
at  is  the  volume  of  business  in  Sixth  avenue  in  that 
ty  since  the  elevated  railroad  as  compared  with  what  it 
efore  ?  "  "  Has  there  been  a  change  in  SixtTi  avenue  in 
i  to  the  amount  and  character  of  business  done  there 
the  elevated  railroad  from  what  there  was  before  the 
"  These  questions  were  all  objected  to  by  plaintiff's 
b1  as  incompetent  and  immaterial,  and  the  court  sustained 
►  jections.  The  plaintiff's  premises  consisted  of  five  four- 
lat  houses,  with  stores  under  them  occupied  for  business 
368.  It  was  certainly  competent  for  the  defendants  to 
that  the  premises,  so  far  as  they  were  occupied  for 
ss  purposes,  were  not  damaged,  but  were  actually  bene- 
y  the  existence  of  the  defendants'  road.  These  questions 
not  so  much  for  the  opinions  of  thp  witnesses,  as  for 
;t8  open  to  their  observation.  In  answering  such  ques- 
tlie  witnesses  should  be  confined  mainly  to  giving 
3d  fa^ts,  and  they  should  not  be  permitted  to  give  mere 
ttive  opinions.  Similar  evidence  was  held  competent  in 
e  of  Drucker  v.  Manhattan  Hallway  Co,  (106  N.  Y. 
In  that  case  the  plaintiff,  as  a  witness,  was  asked  this 
n  :  "  What  effect,  if  any,  has  it  (the  railway)  had  upon 
cKsi^s — ^VoL.  LXXXIII.        63 
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the  business  of  that  store  ? "  The  defendants'  counsel  objected 
to  "  his  stating  the  effect  on  the  business ;  the  inquiry  should 
be  as  to  the  effect  on  values.  It  is  irrelevant,  immaterial  and 
incompetent."  The  objection  was  overruled,  and  witness 
answered :  "  Customers  don't  come  there  any  more  as  they 
used  to  on  account  of  the  smoke,  dirt,  noise  and  cinders  what 
is  there ;  and  it  is  very  dark  in  the  stores ;  we  can't  show  the 
goods,  and  before  we  could  stand  at  the  counter  and  show 
them,  and  now  there  is  no  light."  lie  was  also  asked  this 
question :  "  What  was  the  condition  of  the  property  you  owned 
and  rented  there,  was  business  good  before  that?"  He 
answered :  "  Certainly."  He  was  then  asked  this  question : 
*'How  is  it  now?"  This  was  objected  to  by  defendants' 
counsel  as  immaterial,  incompetent  and  irrelevant ;  the  objec- 
tion was  overruled,  and  he  answered  :  "  Nothing  to  what  it 
has  been."  He  was  then  asked  this  question :  '^  Is  there  as 
much  traffic  on  the  street  now  as  before  the  construction  of 
the  road  ? "  This  was  objected  to  on  the  same  grounds ;  the 
objection  Was  overruled,  and  he  answered  :  "  No,  sir."  The 
plaintiff's  wife  was  asked  this  question :  "  Was  business  ever 
before  the  construction  of  the  road  as  bad  as  it  was  at  the 
time  of  the  commencement  of  this  action,  in  December,  1882 1 "' 
Objections  on  the  same  grounds  were  overruled,  and  she 
answered :  "  It  was  not,  and  from  what  I  have  heard  of 
others  they  say  the  same."  Another  witness  for  the  plain- 
tiff was  permitted  to  testify,  against  similar  objections  on 
behalf  of  the  defendants,  as  follows :  "  I  know  business  was 
changed  materially  in  consequence  of  the  elevated  road. 
Falling  off  in  business  became  fiist  apparent  when  the  road 
was  first  completed,  when  they  first  began  talking  about  patting 
the  road  through  that  street"  It  was  of  this  evidence  that 
Judge  Finch  in  his  opinion  in  that  case  pertinently  said: 
**  Objection  was  made  to  the  proof  that  since  the  building  of 
the  elevated  road  the  trade  and  business  of  Division  street  has 
fallen  off  and  the  current  of  custom  had  largely  lessened  in 
volume  and  changed  in  character,  and  upon  the  ground  that 
injury  to  the  plaintiff  and  not  to  his  neighbors  was  alone 
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al.  £ut  to  measure  and  appreciate  that  individual  loss, 
rture  and  extent  of  the  general  injury  was  necessarily  to 
sidered.  To  ascertain  how  much  the  plaintiff  was  injured 
I  impairment  of  his  easement  required  a  survey  of  the 
J  facts  and  a  deduction  from  them  of  the  particular  and 
L  damage  to  be  estimated." 

-his  class  of  cases  it  is  quite  improper  to  permit  expert 
ises  to  speculate  as  to  the  facts  and  then  base  a  speculative 
n  upon  the  facts.  Such  witnesses  may  give  opinions  as 
i  present  or  past  value  of  property  based  upon  facts 
they  have  observed,  and  they  may  give  opinions  on  other 
•8  which  are  the  proper  subject  of  expert  evidence  based 
facts  known  to  them  or  proved  by  competent  evidence ; 
lus  there  will  be  a  sufScient  range  for  expert  evidence, 
r  as  possible  facts  should  be  placed  before  the  triers  of 
md  their  unbiased,  disinterested  inferences  from  the 
and  opinions  upon  the  facts,  will  serve  the  ends  of  justice 
better  than  the  prejudiced  opinions  of  hired  experts, 
the  errors  mentioned  the  judgment  should  be  reversed 
new  trial  granted,  cost  to  abide  the  event, 
concur,  Peckham  and  Gray,  JJ.,  in  result, 
[gment  reversed. 
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kction  by  an  abutting  owner  to  restrain  defendant  from  the  mainte- r^ 

e  and  operation  of  its  elevated  road  in  a  street,  a  witness  was  asked  -^^^      ((55 

permitted  to  answer,  under  objection  and  exception,  as  to  what,  in  128  499 

pinion,  was  the  best  use  to  which  the  plaintiff's  property  "  could  149  173 

been  put  if  it  had  not  been  for  the  elevated  railroad  and  this  inter-  128   499 

ice."    Held,  error.  dl59  S88 

dgment  of  the  trial  court  granted  an  injunction  unless  defendants 
a  sum  fixed  as  the  damages  to  the  fee,  upon  receiving  a  conveyance 
plaintiff  of  the  easements  taken,  in  which  case  it  was  denied.  It 
claimed  here  that  the  whole  judgment  should  not  have  been  reversed 
use  of  error  in  admitting  improper  evidence  bearing  upon  the  ques- 
as  to  the  damages  to  the  fee,  but  that  the  portion  which  awarded 
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the  injunction  should  be  permitted  to  stand.  EM,  untenable;  that  the 
question  as  to  the  granting  of  the  injunction  was  dependent  upon  the 
amount  of  damages,  as  unless  the  court  had  found  them  to  be  substan- 
tial, it  could,  in  the  exercise  of  its  discretion,  have  withheld  the  injunc- 
tion and  left  plaintiff  to  his  remedy  at  law;  also  that  it  wasdiscretionaiy 
with  the  court  either  to  reverse  in  whole  or  in  part. 

An  equity  court  is  not  bound  to  issue  an  injunction  when  it  will  prodoce 
great  public  or  private  mischief,  merely  for  the  purpose  of  protecting 
a  technical  or  unsubstantial  right. 

It  is  generally  in  the  discretion  of  the  court,  when  it  finds  error  in  part  of 
a  judgment  requiring  a  reversal  of  that  part,  to  reverse  the  whole  judg- 
ment, and  such  discretion  will  not,  except  under  peculiar  drcumstances. 
be  interfered  with  upon  appeal  to  this  court. 

(Argued  June  8,  1891;  decided  October  20, 1891.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  made 
January  5, 1891,  which  reversed  a  judgment  in  favor  of  plain- 
tifiE  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  and  granted  a  new  trial. 

The  plaintiff  was  the  owner  of  four  vacant  lots  of  land  at 
the  corner  of  Ninth  avenue  and  Seventy-seventh  street,  in  the 
city  of  New  York.  He  brought  this  action  as  an  abutting 
owner,  praying  for  an  injunction  restraining  the  defend- 
ants from  maintaining  and  operating  their  road  in  front 
of  his  lots,  and  for  damages  caused  to  his  lots,  and  for 
other  relief.  The  trial  court  ordered  judgment  in  his  favor 
for  the  injunction  prayed  for,  provided,  however,  that  the 
injunction  should  not  issue  until  after  sixty  days  from  the 
entry  of  judgment,  to  enable  the  defendants  to  acquire  his 
easements  in  the  street  by  condemnation  proceedings,  or  by  the 
payment  of  the  sum  of  $8,000,  the  amount  found  to  be  the 
full  damages  to  the  lots.  Provided,  also,  that  the  injunction 
should  be  wholly  inoperative  unless  plaintiff  tendered  a  con- 
veyance and  release  of  his  easements  in  the  street  appropriated 
by  defendant,  and  it  refused  to  accept  the  conveyance  and  pay 
the  amount  of  damages  so  fixed.  The  court  found  no  damage 
to  the  rental  value  of  the  lots  prior  to  the  judgment,  wd 
found  that  "  said  premises  would  not  be  worth  as  much  as  they 
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re,  had  the  said  railway  and  stations  not  been  built,"  and 
found  that  the  fee  of  plaintiff's  real  estate  is  diminished 
le  by  the  maintenance  and  operation  of  the  road  by  the 
•f  $8,000,  and  to  this  finding  the  defendants  excepted, 
reneral  Term  reversed  the  judgment  and  ordered  a  new 
LS  appears  from  the  opinion  there  pronounced,  without 
ering  otlier  alleged  errors,  on  the  ground  that  the  find- 
f  the  court  showed  tliat  the  plaintiff's  real  estate  was  not 
^d  by  the  defendants,  and  that  the  trial  judge  erred  as 
damages. 

k  Coweriy  George  P,  Smith  and  Edwa/rd  C.  Perkins  for 
ant.  The  maintenance  and  operation  of  the  elevated  road 
nt  of  plaintiff's  premises  were  not  justified  as  to  him  by 
►ut  constituted  an  unlawful  interference  with  his  right  of 
rty,  and  he  was  entitled  to  an  injunction,  whether  he  suf- 
pecuniary  loss  or  not ;  and  the  appellate  court,  therefore, 
in  absolutely  reversing  the  judgment.  {Story  v.  M,  E, 
>.,  90  K  Y.  122 ;  Lahr  v.  Jf.  E,  R,  Co.,  104  id.  268 ; 
Jeer  V.  M.  E.  P.  Co.,  106  id.  158 ;  Smith  v.  City  of  Poch- 
104  id.  674 ;  Corning  y.T.I.(&  N.  Foundry,  40  id.  191 ; 
V.  P.  M.  Co.,  3  Sumn.  189 ;  TT.  cfe  ^.  C  Co.  v.  Swin^ 
L  R.  [9  Ch.  App.]  451 ;  Lyon  v.  McLaughlin,  32  Yt. 
Ward  V.  Warren,  82  N.  Y.  455  ;  NichoUs  v.  Wentworth, 
i.  455 ;  Lund  v.  City  of  New  Bedford,  121  Mass.  268, 
290;  Plunddgh  v.  Dawson,  6  111.  544,  551,  652; 
chard  V.  Baker,  8  Me.  253 ;  Chapman  v.  Thames  Co., 
)nn.  269 ;  Crooier  v.  Bragg,  10  Wend.  260,  266 ;  Ware 
len,  140  Mass.  513  ;  Lawson  v.  Menasha,  59  Wis.  393.) 
opportunity  offered  to  the  defendants  to  avoid  the  in junc- 
3y  payment  of  a  certain  sum,  was  a  mere  act  of  grace  on 
art  of  the  court,  of  which  defendants  were  not  bound  to 
themselves.  An  error  in  computing  that  sum,  therefore, 
10  ground  for  appeal  on  their  part.  {Henderson  v.  N.  Y. 
\  P.  Co,,  78  N.  Y.  423,  429,  430 ;  17  Hun,  344,  352;  N. 
V.  E.  Bank  v.  M.  P.  P.  Co.,  21  J.  &  S.  511,  513;  108 
r.  660 ;  Lawrence  v.  M.  P.  P.  Co.,  35  N.  Y.  S.  R.  39 ; 
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Welsh  V.  7?.  li.  Co.,  8  lif.  Y.  Snpp.  492 ;  Carter  v.  JR.  R.  Co.,  25 
J.  &  S.  279,  2S1 ;  Eno  v.  M.  R.  R.  Co.,  24  id.  313, 318 ;  Smiik 
V.  Raihburn,  75  N.  Y.  122, 126, 127 ;  Carll  v.  OakUy,  97  N. 
Y.  633,  636 ;  Genet  v.  Davenport,  59  N.  Y.  648 ;  BarOett  v. 
Stinton,  L.  K.  [1  C.  P.]  483,  484 ;  Radway  v.  Graham,  4  Abb. 
468 ;  Murphy  v.  Spalding,  46  N.  Y.  559.)     There  was  no 
error,  however,  in  the  determination  of  the  Special  Term  as 
to  the  amount  to  be  paid,  and  defendants  were  not  entitled  to 
any  deduction    for  benefits.     {Roberts   v.    Comrs.,  etc.,  24 
Kan.  247;  Armstrong  v.    City  of  St.  Louis,  69  Ma  309; 
Francis  v.  SchoeUkopf,  53  N.  Y.  152;  Eagle  v.  Clearing, 
L.  It.  [2  C  P.]  638 ;  Sanderson  v.  Pennsylvania,  102  Penn. 
St  370;  Marcy  v.  Fries,  18  Kan.  353;  1  Sedg.  on  Dam. 
66;   N.    V.   R.   R.    Co.   v.   McClure,   29  Ind.  536;  Laws 
of  1850,  chap.  140,  §  16;  Laws  of  1885,  chap.  606,  §  21; 
S.  A.  R.  R.   Co.  V.  Kerf^,  72  N.  Y.    333.)    Evidence  was 
properly  received  by  the  trial  court,  to  show  the  difference  in 
the  value  of  the  plaintiflPs  lots  as  they  are,  and  their  value  as 
they  would  have  been  if  the  defendants'  road  had  not  been 
built,  for  the  purpose  of  fixing  the  compensation  to  the  plain- 
tiff for  the  easements  taken  by  the  defendants.     {Jay  v.  Hop- 
kins, 5  Den.  84 ;  Clurk  v.  Baird,  9  N.  Y.  183  ;  Robertson  v. 
Knapp,  35  id.  91 ;  Van  Deusen  v.  Young,  29  id.  36  ;  Argot- 
singer  V.  Vifies,  82  id.  308 ;  R.  (6  S.  R.  R.  Co.  v.  Budlorig,  6 
How.  Pr.  467 ;  10  id.  289 ;  jY.  Y.,  L.  E.  &  IV.  R.  R.  Co.  v. 
Harnett,  27  Hun,  151 ;  In  re  N.  <&  M.  R.  R.  Co.,  47  id.  489: 
People  V.  McCarthy,  102  N.  Y.  639 ;  TaUman  v.  M.  E  R. 
Co.,  121  id.  119.)     The  admission  of  evidence  to  show  that 
this  land  was  specially  adapted  to  a  valuable  use,  and  that  the 
railroad  had  destroyed  such  use,  was  proper.     {Boom  Co.  v. 
Patterson,  98  U.  S.  403 ;  Chicago  &  E.  R  R.  Co.  v.  Jacdti^ 
110  111.  414 ;  C.  R.  Co.  v.  Moore,  124  id.  329 ;  Galwayx.  M. 
E.  R.  Co.,  13  N.  Y.  Supp.  47.)     Even  if  the  court  had  erred 
in  the  rulings  as  to  the  measure  of  compensation  for  the  ease- 
ments taken,  the  error  would  not  be  regarded,  for  the  exclu- 
sion of  the  evidence  could  not  have  altered  the  result.    {McGean 
Case,  117  K  Y.  223;  Birch  v.  M.  E.  R.  Co.,  8  K  Y.  Supp. 
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5 ;  Iioo»weU  v.  N.  Y,  E.  R,  li,  Co.,  Id.  547 ;  Werfelman 
M,  a.  Co.,  11  id.  m ;  KenUe  v.  M,  B.  Co.,  62  Hun, 

8.) 

Henry  A.  Foster  for  appellant.  The  alleged  special  benefit 
the  plaintiff's  land  and  building  from  the  elevated  railroad 
inot  be  set  off  against  the  value  of  that  part  of  the  easements 
light,  air  and  access  belonging  to  the  plaintiff  which  def end- 
ts  have  taken.  {N.  Y.  N.  E.  Bwnk  v.  M.  E.  R.  Co.,  21  J.  & 
512 ;  108  N.  Y.  660 ;  Laws  of  1875,  chap.  606,  §  20 ;  Laws 
1850,  chap.  140,  §  16 ;  Laws  of  1872,  chap.  885,  §  3 ;  Code 
7.  Pro.  §§  3370,  3383 ;  Laws  of  1890,  chap.  95 ;  Story  v. 
E.  R.  Co.,  90  X.  Y.  179 ;  Lahr  v.  M.  E.  R.  Co.,  104  id. 
);  117  id.  448 ;  S.  A.  R.  R.  Co.  v.  Kerr,  72  id.  333  ;  Roch 
I  V.  Nelson,  24  Ind.  424 ;  Ewing  v.  Ewing,  Id.  470 ;  Van 
inJcle  V.  Constantine,  10  N.  Y.  422 ;  McMahon  v.  City  of 
yidnnati,  5  1\A.  413 ;  Newcastle  v.  Brarniach,  Id.  543 ; 
ansvUle  v.  Fltzpatrich,  10  id.  120 ;  W.  W.  R.  R.  Co.  v. 
^Clure,  29  id.  536 ;  Frederick  v.  Shane,  32  Iowa,  254 ;  Bland 
Tlixeriburgh,  39  id.  532 ;  Britton  v.  D.,  M.  0.  <&  S.  R.  Co.^ 
id.  540 ;  A.  R.  R.  Co.  v.  Burkett,  42  Ala.  84,  89,  90 ; 
Ipley  v.  R.  R.  Co.,  34  Md.  336;  Treinoi\t\.  Whalen,  11 
b.  585 ;  Wagner  v.  Gage  County,  3  id.  237 ;  Raducah  v. 
vail,  12  Heisk.  1;  Woodfolk  v.  N.  R.  R.  Co.,  2  Swan, 
);  E.  T.  R.  R.  Co.  v.  Zore,  3  Head,  64;  Memphis  v. 
lion,  9  Heisk.  508 ;  M.  R.  R.  Co.  v.  McDonald,  12  id.  54 ; 
tchsU  V.  Thornton,  21  Gratt.  164 ;  Jan^es  River  y.  Turner, 
^igh,  313 ;  R.  R.  Co.  v.  Tyree,  7  W.  Va.  693 ;  R.  R.  Co. 
Foreman,  24  id.  662 ;  Rohhins  v.  Ilarri^on,  6  Wis.  636  ; 
ilson  V.  City  of  Chicago,  58  id.  516  ;  Wa^hJmm  v.  City 
Milwaukee,  59  id.  364  ;  Brmcn  v.  Beatty,  34  Miss.  228  ; 
ririee  v.  Wallis,  37  id.  172  ;  New  Orleans  v.  Moye,  39  Id. 
r ;  CoTninissioners  v.  Harkleroads,  62  id.  807 ;  WliiteJiead 
Arkansas,  28  Ark.  464.)  As  the  plaintiff  was  entitled  to 
ibsolute  injunction  against  the  defendants,  the  provision 
t  on  the  payment  of  the  sum  fixed  as  the  value  of  the 
ntiflPs  easements,  the  injunction  should  be  avoided,  was  a 
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grace  or  privilege  to  the  defendants,  and  the  defendants  are 
not  entitled  to  complain  that  the  tenns  on  which  such  a  favor 
is  given  to  them  are  higher  tlian  they  think  such  terms  should 
have  been.  (90  N.  Y.  123,  179  ;  104  id.  269,  288  ;  123  id.  1; 
34  N.  Y.  S.  E.  876  ;  117  K  Y.  448  ;  jSmith  v.  Citi/  of  Roch- 
ester, 38  Hun,  612,  615 ;  104  N.  Y.  674 ;  Corning  v.  2\  L  & 
N.  Factory^  40  id.  191 ;  Lund  v.  City  of  New  Bedford^  i21 
Mass.  286 ;  Flunilei^K  v.  Dawson^  6  HI.  544,  551, 552 ;  BIcmK- 
ard  v.  Baker^  8  Me.  253 ;  Chaprrian  v.  T,  M.  Co.y  13  Conn. 
269 ;  Crooker  v.  Bragg,  10  Wend.  260,  266 ;  WUts  &  B.  C\ 
etc,   Co.  v.  Swindon,  L.  E.  [9  Ch.  App.]  457;  7  id.  697; 

Ware  v.  Allen,  140  Mass.  513 ;  Webb  v.  F.  M.  Co.,  3  Sumn. 
189 ;  Hammond  v.  Zehn^r,  21  N.  Y.  118  ;  Niclwlls  v.  WenUr 
worth,  loo  id.  455  ;  Eckerson  v.  Crippen,  110  id.  585 ;  Barnu 
T.  Seligm^an,  55  Hun,  339  ;  Briice  v.  WeWi,  52  id.  524 ;  Henr 
derson  v.  N.  Y.  C  cfe  //.  li,  li.  li.  Co,,  78  X.  Y.  423;  X. 

T.  j\\  K  Bank  v.  M.  K  B.  Co.,  108  id.  i^^ ;  Smith  v.  Rath- 
bun,  75  id.  122,  126,  127;  CarU  v.  Oakley,  97  id.  633,  634; 
Genet  v,  Davenport,  59  id.  648  ;  BarUeit  v.  Stinton,  L  R  [1 
C.  P.]  483 ;  Fearce  v.  Chaplin,  L.  E.  [9  Q.  B.]  802.) 

John  F.  Dillon,  Jvlien  T.  Davies  and  Samuel  Blythe 
Rogers  for  respondents.  The  reversal  at  Greneral  Term  was 
properly  directed,  because  of  the  finding  of  the  trial  court  that 
these  premises  are  worth  more  than  they  would  have  been  had 
the  railway  and  stations  not  been  built.  {BonneU  v.  Grisioold, 
89  N".  Y.  122 ;  Schwinger  v.  Rayinond,  83  id.  192  ;  Conselyea 
V.  Blmichard,  103  id.  222,  231 ;  Redfi^ld  v.  Redfield,  110  id. 
671 ;  Genet  Y.D.i&R.  C  Co.,  122  id.  505 ;  Hart  v.  MacLaury, 
121  id.  636 ;  Flmhirst  v.  Spencer,  2  M.  &  G.  45,  50 ;  Kemi 
V.  G.  E.  R.  Co,,  L.  E.  [23  Ch.  Div.]  566,  573;  Jepny. 
Jeffers,  107  K.  Y.  653;  Morgan  v.  City  of  Binghamion,  102 
id.  500 ;  T.,  etc.,  R.  Co.  v.  11.  T.,  etc.,  R.  Co.,  86  id.  106, 123, 
126 ;  Feoph  v.  M.  T.  Co.,  31  Hun,  596 ;  Drake  v.  IL  R.  R. 
Co.,  7  Barb.  508 ;  Jerome  v.  Ross,  7  Johns.  Ch.  315  ;  Living- 
stofi  V.  Uvingston,  6  id.  497 ;  Newman  v.  M,  E.  R.  Co.,  118 
K  Y.  618;  Laws  of  1882,  chap.  410,  §  970;    Laws  of  1854, 
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-p.  384,  §§  3,  6-9  ;  Genet  v.  City  ofBrooUyn,  99  K  Y.  296  ; 
iford  V.  Knight,  15  Barb.  627 ;  Newhy  v.  P,  Co.,  25  Mo.  258 ; 
IcJc  v.  Reinheimer,  105  N.  Y.  470 ;  J,  B,  Co.  v.  Turner, 
<eigli.  313 ;  Betts  v.  City  of  WUliamsburgh,  15  Barb.  256 ; 
cfe  P.  R.  Co,  V.  Francis,  70  111.  238 ;  Young  v.  Harrison, 
Ga.  30 ;  Lewis  on  Em.  Domain,  §  470 ;  1  Eedf .  on  Railways 
ii  ed.],  272 ;  Inre  B.  E.  B.  Co.,  55  Hun,  165  ;  Henderson 
lY.  T.  C.  <&  H.  B.  B.  B.  Co.,  78  K  Y.  423 ;  In  re  W.  S. 
B.  Co.,  29  Hun,  609  \T.AB.  B.  B.  Co.  v.  Lee,  13  Barb. 
> ;  TI.,  et<i.,  B.  Co.  v.  Lee,  56  id.  456 ;  B.  B.  B.  Co.  v. 
mard,  9  Hun,  104,  105,  106 ;  In  re  N.  Y.  C  B.  B.  Co.  v. 
Ige,  15  id.  63 ;  In  re  N.  Y,  L.  K  <&  W.  B.  Co.  v.  Amot, 
id.  151,  155 ;  In  re  N.  Y.,  L.  E.  cfe  W.  B.  Co.  v.  Miller, 
id.  542 ;  I>uj)ins  v.  C.  cfe  2V.  W.  B.  Co.,  115  111.  97 ;  Fred- 
jJc  V.  Shane,  32  la.  254 ;  H.  cfe  JV\  B.  Co.  v.  Dickerson,  17 
Mon.  173  ;  Whitman  v.  B.  cfe  Jf.  B.  B.  Co.,  7  Allen,  313 ; 
mphis  V.  Bolton,  9  Heisk.  508.)  The  reversal  at  General 
•m  was  properly  directed  because  of  the  express  refusal  of 

trial  judge  to  take  into  consideration  any  special  or  peculiar 
efits.  {Cross  v.  Plytnowth,  125  Mass.  557 ;  Hilhourjie  v. 
foLh^  120  id.  393 ;  Donovan  v.  Springiield,  125  id.  373  ; 
ucker  v.  M.  B.  Co.,  106  N.  Y.  157  ;  McGean  v.  M.  B.  Co., 

id.  219;  Avery  v.  ^Y.  Y.  C.  cfe  //.  B.  B.  B.  Co.,  121  id. 

P.&  L.E.  B.  Co.  V.  Bobijison,  95  Penn.  St.  426 ;  Hayes 
0.,  etc.,  B.  Co.,  54  111.  373,  375  ;  Nicholson  v.  N.  Y.  &  N. 

B.  Co.,  22  Conn.  74, 79 ;  Cleveland  &  P.  B.  Co.  v.  Ball, 
hio  St.  568,  578 ;  Payne  v.  Woods,  108  Mass.  160  ;  Trinity 
lege  v.  City  of  Hartford,  32  Conn.  452 ;  Van  Slyke  v. 
aU,  46  N.  Y.  259 ;  Leffler  v.  Field.,  33  How.  Pr.  385.) 
3  reversal  in  this  case  was  properly  directed,  for  the  error 
the  trial  judge  in  admitting  the  opinions  of  witnesses,  as  to 
it  this  property  would  be  worth  if  the  railway  were  not 
re.     {McGean  v.  M.  B.  Co.,  117  K  Y.  219  ;  Ai^ery  v.  JV". 

C.  <&  H.  B.  B.  B.  Co.,  121  id.  31 ;  8tarbird  v.  Barrows, 
id.  200 ;  Coleman  v.  People,  58  id.  555 ;  PeopU  v.  Fer- 
idez,  35  id.  59  ;  Foote  v.  Beecher,  78  id.  155, 157 ;  Williams 
Fitch,  18  id.  546 ;  Ca^oll  v.  Diemel,  95  id.  252,  256 ;  Hoi- 
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comi  V.  Ilolcomby  Id.  316,  329.)  The  reversal  was  properly 
directed,  for  the  error  of  the  trial  judge  in  admitting  evidence 
that  the  plaintifPs  land,  had  the  railway  not  been  built,  might 
have  been  used  for  fashionable  private  residences,  whereas  now 
it  is  only  suitable  for  shops  and  flats.  {Greene  v.  iT.  Y.  C.H. 
li.  Co.,  12  Abb.  [N.  C.l  124 ;  FUer  v.  JV.  Y.  C.  JR.  R.  Co., 
49  N.  Y.  44 ;  CaldweU  v.  Murphy,  1  Duer,  248 ;  11  N.  T. 
416;  Fetter  v.  Beal,  1  Ld.  Eaym.  339;  Brown  v.  Howard^ 
4  Moore,  508 ;  Angell  on  Lim.  [6th  ed.]  123 ;  Ilowdl  v. 
Yoking,  5  B.  &  C.  259 ;  BaULey  v.  Faulkner,  3  B.  &  Aid. 
288 ;  Northrop  v.  HiU,  61  Bark.  136 ;  ArgaU  v.  Bryant,  1 
Sandf.  98 ;  McKerras  v.  Gardner,  3  Johns.  137 ;  Bank  of 
Utim  V.  ChUds,  6  IS.  Y.  238 ;  Griffin  v.  CoUer,  16  id.  489; 
EhrgoU  V.  Mayor,  etc.,  96  id.  264 ;  1  Sedg.  on  Dam.  38,  90, 
144 ;  Tallman  v.  M.  E.  R.  Co.,  121  K  Y.  119 ;  S.  A.  R.  R.  Co. 
V.  M.  E.  R,  Co.,  56  Hun,  182 ;  Borland  v.  R.  R.  Co.,  46  Penn. 
St.  520.)  The  enactment  of  the  condemnation  law  of  1890,  so 
far  from  militating  against  the  General  Term  decision,  is  an  addi- 
tional and  most  cogent  argument  in  its  favor.  (Endlich  on  Inter, 
of  Statute,  §  368.)  Plaintiff  was  not  entitled  to  an  injunction, 
except  to  prevent  actual  appreciable  injury.  {MacLaury  v. 
Hart,  121  K  Y.  636 ;  Brush  v.  M.  R.  Co.,2Q  Abb.  [X.  C] 
73  ;  Genet  v.  D.  &  11.  C.  Co.,  34  X.  Y.  S.  K.  247 ;  Thomas 
V.  M.  P.  Uriicm,  121  N.  Y.  45  ;  Jeff  era  v.  Jeffers,  107  id.  650; 
Campbell  v.  Seaman,  63  id.  568 ;  Bigelow  v.  //.  B.  Co.,  14 
Conn.  565 ;  Eastman  \.  A.  M.  Co.,  47  N.  11.  78 ;  Ken^  v. 
G.  E.  R.  Co.,  L.  K.  [23  Ch.  Div.]  566 ;  City  of  New  York 
V.  Mapes,  6  Johns.  Ch.  46 ;  Jerome  v.  Ross,  7  id.  315.)  But 
the  judgment  in  this  case  is  not  one  of  injunction  merely. 
Decrees  or  judgments  like  the  one  in  this  case  have  been  gen- 
erally by  the  lower  courts  given  the  effect  of  adjudications 
upon  the  question  of  the  value  of  tlie  easements  taken  by  the 
railway  company.  {In  re  M.  E.  R.  Co.,  27  X.  Y.  S.  R.  576; 
Henderson  v.  N.  Y.  C.  &  IT.  R.  R.  R.  Co.,  78  id.  430 ;  Doty 
V.  Broicn,  4  X  Y.  71,  75;  Smith  v.  Smith,  79  id.  334; 
Stephen  on  Evidence,  art.  lln ;  S.  A.  R.  R.  Co.  v.  M.  K  B* 
Co.,  56  Ilun,  182.)     Plaintiff's  right  is  ari^it  to  use  the  equit- 
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ble  process  of  the  court  to  compel  the  making  of  compensa- 
on,  and  not  a  right  to  recover  specific  real  property,  or  the 
ght  to  an  injunction,  irrespective  of  actual  damage.     {Pand 

M.  £.  R  Co.,  112  K  Y.  189;  iV.  K  Bank  v.  M.  K  li. 
b.,  108  id.  418 ;  TdUman  v.  Jf.  E,  12.  Co.,  121  id.  119;  N. 
^.  E,  E.  Co.  V.  F.  K  Bank,  135  U.  S.  432 ;  Henderson  v. 
^.  r,  C.  cfe  H.  R.  B.  B.  Co.,  78  K  Y.  424;  mine  v.  JV. 
Z  CdtBT.  B.  B.  B.  Co.,  101  id.  98 ;  Taylor  v.  M.  E  B. 
0.,  18  J.  &  S.  311 ;  People  v.  A.,  etc.,  B.  Co.,  24  N.  Y.  261 ; 
'owers  v.  M.  B.  Co.,  120  id.  128.)  In  the  present  case  the 
cts  are  such  that  to  grant  an  absolute  injunction  would  be 
equitable  and  unjust  to  the  defendant  and  to  the  public* 

Story's  Eq.  Juris.  §  28 ;  Kerr  on  Inj.  43 ;  Pom.  on  Spec. 
3rf .  §  474 ;  Busaell  v.  Farley,  105  U.  S.  433.)     If  the  order 

the  General  Term  is  reversed,  the  Special  Term  judgment 
ould  be  modified  by  the  insertion  of  equitable  terms  which 
B  exigencies  of  this  case  require.     {Story  v.  M.  E.  B.  Co., 

N.  Y.  179.) 

Eakl,  J.  The  main  question  argued  before  us  and  con- 
lered  at  the  General  Term  is  whether  the  plaintiff  could 
lintain  his  judgment  in  the  face  of  a  finding  that  his  "  prem- 
s  would  not  be  worth  as  much  as  they  now  are  had  the 
Iway  and  stations  not  been  built."  This  is  a  very  important 
estion,  and  its  determination  may  not  only  affect  this  case, 
t  may  others  pending  or  to  be  commenced.  We  do  not 
3ni  it  important  or  proper  now  to  determine  it,  as  there  are 
ler  grounds  for  the  affirmance  of  the  order  appealed  from. 
at  question  may  remain  undetermined  in  this  court  until  it 
>resented  for  consideration  in  some  case  where  its  solution 
•equired. 

We  may  look  into  the  record  and  affirm  the  order  if  any 
or  is  foimd  there  to  the  prejudice  of  the  defendants. 
riie  question  of  fee  damages  was  closely  contested  upon  the 
il.  The  principal  litigation  between  the  parties  related  to 
t,  and  the  defendants  had  the  right  to  have  it  detennined 
>n  competent  evidence.     Martine,  an  expert  witness  called 


508  Gray  v,  M.  E.  Co.  et  al.  [Oct, 

Opinion  of  the  Court,  per  Easl,  J. 

■ 

by  the  plaintiflF,  was  asked  this  question :  "  What  would  be  tbe 
value  of  the  fou*'  lots  at  present  if  there  were  no  interference 
with  the  light,  air  and  access  which  you  have  described  ? "  The 
defendants  sufficiently  objected  to  this,  the  court  oveiruled 
the  objection,  and  the  witness  answered :  "  Worth  $112,000." 
Curtis,  another  expert  witness,  was  asked  this  question :  "  Will 
you  state  what,  in  your  opinion,  would  the  value  of  the  prop- 
erty b3  were  it  not  for  the  existence  of  this  interference  with 
light,  air  and  access  by  the  elevated  railroad  and  its  strnc- 
tures  and  its  cars  ? "  Defendants'  objection  being  overruled, 
the  witness  answered :  "  $110,000."  Henriques,  also  an  expert 
witness  for  the  plaintiff,  was  asked  a  similar  question,  and, 
defendants'  objections  being  overruled,  he  answered:  "In 
the  neighborhood  of  $112,000  to  $115,000."  We  have  just 
decided  in  Roberts  v.  Elevated  Railroad^  and  Doyle  v.  Th 
Samef  that  such  questions  were  incompetent,  and  that  it  is 
erroneous  to  permit  them  to  be  answered.  The  reasons  for 
our  decision  are  found  in  the  opinion  of  Judge  Peckham  in 
the  case  first  cited,  and  we  need  add  nothing  thereto. 

The  witness  Ilenriques  was  also  asked  this  question :  "  What, 
in  your  opinion,  is  the  best  use  to  which  this  property  (the 
four  lots)  could  have  been  put  if  it  had  not  been  for  the  ele- 
vated railroad  and  this  interference  ? "  This  was  objected  to 
on  behalf  of  the  defendants  "  as  not  within  the  issue,  as  hypo- 
thetical and  conjectural,  and  as  not  bearing  upon  the  value  of 
the  easements  in  question,  nor  the  true  measure  of  damages, 
and  as  calling  for  the  whole  of  the  damage  and  not  that  result- 
ing merely  from  a  violation  of  the  plaintifFs  easement,  and  as 
incompetent,  irrelevant  and  immaterial."  The  court  overruled 
the  objections,  and  the  witness  answered :  "  First  class  dwell- 
ings." lie  was  then  asked :  "  What  is  its  best  available  use 
now  ? "  This  was  objected  to  on  the  same  grounds,  and  the 
witness  was  permitted  to  answer :  "  Stores  and  flat  houses.' 
The  first  of  these  two  questions  was  clearly  incompetent  for 
the  same  reasons  which  condemn  the  questions  first  above 
referred  to.     What  would  have  been  the  state  of  tilings  at  and 

*Ante,  page  455.     f  -^/ife,  page  488. 
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he  vicinity  of  plaintiflPs  lots  if  the  elevated  road  had  not 
a  constructed  was  mere  matter  of  speculation  and  con- 
ure.  No  opinion  in  reference  thereto  could  be  based  upon 
jrved  or  proved  facts.  The  conditions  upon  which  the 
less  was  asked  to  base  his  opinion  never  existed,  and  could 
exist.  Nor  was  it  competent  to  prove  by  the  opinions  of 
lesses  the  "  best  use  "  to  which  the  lots  could  have  been  or 
Id  be  put  The  facts  bearing  upon  the  matter  should  be 
v^ed,  and  the  inferences  from  them  should  be  drawn  by  the 
rs  of  fact. 

t  is  claimed,  however,  that  the  General  Term  ought  not  to 
e  reversed  the  whole  judgment,  and  that  it  should  have 
mitted  that  portion  of  the  judgment  to  stand  which  awarded 
injunction.  The  injunction  was  not  absolutely  awarded  ; 
it  was  awarded  substantially  upon  the  condition  that  if  the 
endants  would  pay  the  plaintiff  the  damage  done  to  his  lots 
the  taking  of  his  easements,  which  was  found  to  be  eight 
usand  dollars,  it  should  not  issue.  The  amount  of  damage 
1  thus  quite  material.  Unless  the  court  had  found  it  to  be 
stantial,  it  could,  in  the  exercise  of  its  discretion,  have 
hheld  the  injunction  and  left  the  plaintiff  to  his  remedy  at 
.  An  equity  court  is  not  bound  to  issue  an  injunction 
en  it  will  produce  great  public  or  private  mischief  merely 
the  purpose  of  protecting  a  technical  or  unsubstantial 
lit  {McIIenry  v.  Jewett^  90  N.  Y.  68 ;  Health  Zhpart- 
nt  V.  PurdoTi,  99  id.  237 ;  Jeffers  v.  Jeffers,  107  id.  650 ; 
net  V.  D.  i&  IT.  C,  Co.,  122  id.  505  ;  Tlioinas  v.  JJ/.  Mutual 
otective  TJnion^  121  id.  45 ;  MacLaury  v.  11(11%  Id.  636.) 
e  injunction  is  so  dependent  upon  the  damages  that  the 
Qeral  Term  could  not  with  propriety  reverse  the  judgment 
X)  damages  and  permit  it  to  stand  as  to  the  injunction.  But 
n  if  it  could  have  reversed  the  judgment  in  part,  it  is  at 
it  generally  in  the  discretion  of  the  court  when  it  finds 
or  in  part  of  a  judgment  requiring  a  reversal  of  such  part, 
reverse  the  whole  judgment,  and  that  discretion  will  not, 
tainly  except  under  peculiar  circumstances  which  do  not 
8t  here,  be  interfered  with  upon  appeal  to  this  court.     For 
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these  views,  the  case  of  JioOerta  v.  Elevated  RaU/road  is  also 
an  authority. 

For  the  errors  mentioned,  the  order  appealed  from  ehotdd 
be  affirmed  and  judgment  absolute  ordered  for  the  defendants, 
with  costs. 

All  concur,  except  Gray,  J.,  not  sitting. 

Order  affirmed  and  judgment  accordingly. 


138    510 
133    333 
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The  Suburban  Eapid  Transit  Company,  Appellant,  u  The 
Mayor,  Aldermen  and  Commonalty  of  the  City  of  New 
York  et  al.,  Kespondents. 

Although  it  may  be  within  the  power  of  the  legislature  to  deprive  a  cor- 
poration of  a  franchise  granted  to  it  by  its  charter,  if  some  public  neces- 
sity demands  it,  the  power  will  not  be  deemed  to  have  been  exerted,  in 
the  absence  of  some  unequivocal  expression  of  legislative  intent. 

That  construction  of  a  statute  should  be  avoided  which  will  injuriouflly 
affect  existing  rights,  and  one  given  which  will  harmonize  its  objects 
with  the  preservation  and  enjoyment  of  all  such  rights. 

A  railroad  corporation  duly  organized  under  and  in  pursuance  of  the  "  Bapid 
Transit  Act "  (Chap.  606,  Laws  of  1875),  acquires  by  the  act  of  incar- 
poration,  and  upon  obtaining  the  necessary  consents  of  the  public 
authorities  and  the  property  owners,  an  indefeasible  right  to  construct 
its  road  upon  the  route  or  routes  designated  in  its  articles  of  inoorpon- 
tion;  the  lands  necessary  for  the  purpose  are  by  the  sovereign  power 
appropriated  to  that  exclusive  use,  and  a  lien  is  impressed  upon  them  in 
favor  of  the  corporation,  which  ripens  into  title  through  puixjhase  or 
condemnation  proceedings;  the  subsequent  condemnation  of  the  lands  in 
the  course  of  the  railroad  construction  is  merely  incidental,  in  order  to 
compensate  property  holders. 

The  distinction  between  such  a  corporation  and  one  organized  under  the 
General  Railroad  Act  pointed  out. 

Prior  to  the  passage  of  the  act  of  1884  (Chap.  522.  Laws  of  1884),  provid- 
ing for  the  laying  out  of  new  parks  in  the  city  of  New  York,  plaintilf 
had  been  organized  under  the  •* Rapid  Transit  Act;"  one  of  itsroutes* 
as  located  by  the  articles  of  association  and  to  which  the  necessary  con- 
sents of  the  public  authorities  and  property  holders  had  been  obtained, 
ran  through  private  grounds.  These  were  included  in  one  of  the  parki 
designated  in  said  act;  subsequent  to  its  passage,  plaintiff,  by  oondemna- 
tion  proceedings,  acquired  the  right  to  the  strip  of  land  over  whidi  the 
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lie  was  located.  The  commissioners  of  estimate,  appointed  under  the 
:  of  1884,  made  an  award  to  plaintiif ,  as  the  vahie  of  the  strip,  which  it 
'used  to  receive.  The  city  authorities,  claiming  to  hare  acquired  the 
i,  took  possession  of  the  strip  and  prevented  plaintiff  from  proceeding 
th  its  work  of  construction  thereon .   In  an  action  to  determine  the  rights 

the  parties,  held,  that  plaintiff,  by  and  upon  its  organization,  became 
flsessed  of  the  absolute  and  exclusive  franchise  to  construct,  operate  and 
iintain  its  road  over  the  strip  in  question,  which  operated  to  vest  in  it 
legal  right  to  have  said  strip;  that  said  franchise  was  not  impaired  by 
e  fact  that  the  work  of  actual  construction  had  not  been  commenced 

the  land  condemned  before  the  passage  of  the  act  of  1884,  and  plaintiff 
as  not  divested  thereof  by  the  proceedings  under  said  act;  that  it  was 
operative  to  take  away  or  to  authorize  a  deprivation  or  curtailment  of 
ich  right;  that  it  was  not  necessarily  to  be  inferred  from  the  language 

the  act  that  it  was  the  legislative  intent  to  destroy  the  prior  public  use 
eluded  in  plaintiff's  franchise,  but  rather  that  the  two  uses  should  stand 
»gether;  and  that  the  appropriation  for  a  public  park  was  intended  to 
3  subject  to  the  exercise  by  the  plaintiff  of  its  franchise. 

Irgued  June  18,  1891;  decided  October  20,  1891.) 

^.PPEAL  from  judgment  of  the  General  Term  of  tlie  Supreme 
art  in  the  first  judicial  department,  entered  upon  an  order 
de  April  17,  1891,  which  affirmed  a  judgment  in  favor  of 
Pendants  entered  upon  an  order  of  Special  Term  sustaining 
lemurrer  to  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
)  stated  in  the  opinion. 

Burton  jV.  IlarrUon  for  appellant.  The  General  Term 
iregarded  the  consents  of  public  authorities  and  property 
Iders,  consenting  to  plaintiffs  railways,  and  attributed  no 
^nificance  to  the  proceedings  of  the  rapid  transit  commis- 
mers,  in  1880,  locating  plaintiffs  routes.  Its  order  is  erro- 
0U8  and  should  be  reversed,  with  the  judgment  founded  on 
(Laws  of  1875,  chap.  606  \  B.  H.  i&  T,  R.  R,  Co,  v.  X. 
:,  L  E.  d;  W.  R.  R.  Co.,  110  K  Y.  128 ;  In  re  l\  E,  R. 
.  Co.,  112  id.  74;  People  v.  O'Brien,  11  id.  1 ;  S.  ^V.  Co.  v. 
Ity  of  Syracuse,  116  id.  182;  In  re  R.  W.  Cmnrs.,  66  id. 
8.)  A  compatiy  incorporated  under  the  Bapid  Transit  Act 
18  no  power  to  abandon  or  change  any  portion  of  any  route 
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prescribed  for  it,  but  must  complete  the  railway  upon  CTerj 
portion  of  each  of  those  routes,  or  it  forfeits  all  its  rights  and 
franchises  there  or  elsewhere.     (Laws  of  1875,  chap.  606,  §  7; 
In  re  jV.  Y,  C,  Co.  v.  Mayor ^  etc.^  104:  N.  Y.  1.)     Provisions 
of  the  Rapid  Transit  Act,  which  show  that  the  plaintiffs  rentes 
having  been  lawfully  located,  and  the  requisite  consents  having 
been  given  by  the  public  authorities  and  the  owners  of  abut- 
ting property,  plaintiff  is  now  entitled  to  enter  upon  every 
part  of  the  lands  tlirough  which  such  routes  were  so  located, 
for  the  purpose  of  constructing  and  operating  the  railway  pre- 
scribed by  the  commissioners.     (Laws  of  lvS75,  chap.  606,  §§4, 
26 ;  Laws  of  1891,  chap.  4.)     The  property  the  plaintiff  had 
and  has  in  plaintiff's  franchise  to  construct  and  operate  its  rail- 
way on  the  route  in  question,  was  in  1884,  and  now  still  is, 
property  which,  under  the  Constitution,  could  not  be  taken 
from   plaintiff,    except   upon   duo   compensation.      {Cltij  of 
Detroit  V.  7>.  cfe  IL  P.  E.  Co,,  43  Mich.  140.)     This  being  a 
case  where  the  defendants  are  attempting,  under  color  of  chap- 
ter 522,  Laws  1884,  to  take  from  plaintiff  lands  which  Lad 
already  been  devoted  to  a  public  use  before  that  act  \vas  passed, 
and  to  divest  plaintiff  of  the  franchise  there  to  construct  and 
operate  a  railway,  defendants  must  show  the  intent  of  the 
legislature  in  clear  and  express  terms,  or  by  necessary  implica- 
tion in  the  act  they  rely  on.     {Iri  re  B.  cfe  A,  li.  R.  Co,,  53 
N.  Y.  577 ;  In  re  City  of  Buffalo,  68  id.  167 ;  99  N.  Y  23.) 
The  legislature  has,  by  the  act  of  1888  (Chap.  421  of  the 
Laws  of  that  year),  amending  the  Xew  Parks  Act,  shown  what 
the  legislative  intent  was  as  to  this  })laintiff's  railroad  right  of 
way  in  chapter  522,  Laws  of  1884.    {Que  v.  Tide  Water  Canal 
Co.,  24  How.  [U.  S.]  157 ;  2  Morawetz  on  Corp.  §§  924, 1125; 
People  y.  O'Bri en,  111  X.  Y  1,  60;  T^ws  of  1888,  chap. 
421,  §  2  ;  In  re  li.  IF.  Cornrs,,  ^^  N.  Y  422 ;  X,  Y.  &  0,  X 
7?.  li.  Co.  v.  Iloni,  57  id.  473.)     The  mention  made  at  the 
end  of  section  1  of  chapter  522,  Laws  of  1884,  of  the  report  of 
the  commissioners  imder  chapter  253,  Laws  of  1883,  incor- 
porates that  report  in  the  act  and  allows  reference  to  it  to 
ascertain  the  legislative  intent.     (Farman  v.  Mayor,  etc,,  5 
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'.  16 ;  People  v.  Dana^  22  CaL  11 ;  Municipality  v. 
OTi,  1  La.  Ann.  Ill ;  Blake  v.  ^at  Banks^  23  Wall. 
.]  307,  321 ;  PeopU  ex  rel.  v.  Schuyler,  79  K  Y.  189.) 
>rinciples  here  appealed  to  in  construing  chapter  522, 
of  1884,  are  all  cardinal  rules  for  the  interpretation  of 
es.  (80  K.  Y;  339 ;  99  id.  49;  55  id.  50  ;  5  Den.  9 ;  2 
419 ;  1  Paige,  117 ;  32  Barb.  448 ;  68  N.  Y.  591.)  The 
laint  demands  appropriate  relief,  (i?.  77".  <&  L.  B.  B.. 
.  iT.  r:,  Z.  B.  cfe  W.  B.  B.  Co.y  110  N.  Y.  134.) 

J.  Dean  for  respondents.  By  the  condemnation  pro- 
ags  under  the  New  Parks  Act  (Chap.  522,  Laws  of  1884), 
pUd  in  question  was  acquired  by  the  city  as  part  of  St. 
's  park.     (Laws  of  1875,  chap.  606,  §  17 ;  Laws  of  1883, 

253 ;  In  re  CUy  of  Buffalo,  68  N.  Y.  175.)  On  June 
384,  by  the  passage  of  the  New  Parks  Act  (Chap.  522,. 

of  1884),  the  land  in  question  in  St  Mary's  park  was 
unded  for  the  public  use  of  a  new  park,  and  the  filing  of 
lilroad's  petition  on  August  30,  1884,  could  not  operate 
iturb  the  right  of  the  public  to  the  land  for  their  new 
{In  re  Department  of  Public  Parks,  53  Hun,  287 ; 
e  Jfunson,  29  id.  325.)  The  land  in  question  having 
taken  for  a  public  park,  cannot  be  diverted  to  the  pur- 

of  a  raib-oad.  {In  re  B.  dk  A.  B.  B.  Co.,  53  N.  Y.  «75 ; 
erson  v.  B,,  etc.  B.  B.  Co.^  9  How.  Pr.  553 ;  In  re  JT.. 
b  B.  B.  B.  B.  Co.,  20  Hun,  302.) 

ikY,  J.  The  allegations  of  the  complaint  in  this  action 
lot  in  dispute,  with  respect  to  their  recital  of  facts,  of 
tes  and  of  proceedings,  and,  by  the  demurrer  interposed 
le  defendants,  a  question  of  law  is  presented,  which  is  of 
derable  importance  and  is  not  free  from  difiiculty. 
le  plaintiflE  was  organized  in  1880,  as  a  railroad  corpora- 
under  the  provisions  of  chapter  606  of  the  Laws  of  1875, 
ly  referred  to  as  the  "  Eapid  Transit  Act."  By  the  reso- 
a  of  the  rapid  transit  commissioners,  as  embodied  in  the 
les  of  association,  certain  routes  were  determined  upon. 
SicKELs— YoL.  LXXXIII.        65 
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and  located,  to  which  the  necessary  consents  of  the  public 
authorities  and  of  property  owners  were  also  obtained.  Sub- 
sequently, by  condemnation  proceedings  under  the  statute,  the 
new  company  duly  acquired  the  right  to  a  strip  through  private 
lands,  over  which  one  of  the  routes  had  been  located  and  con- 
eerning  which  the  present  controversy  has  arisen  with  the 
authorities  of  the  city  of  New  York.  In  June,  1884,  chapter 
522  of  the  Laws  of  that  year  was  enacted  by  the  l^islatnre, 
by  the  provisions  of  which  the  laying  out  of  certain  new  parb 
was  authorized  in  the  Twenty-third  and  Twenty-fourth  wards 
of  the  city.  One  of  these  parks,  therein  designated  as  "  St, 
Mary's  Park,"  included  within  its  limits  the  strip  of  land  in 
question,,  which  the  railroad  company  claimed  title  to  as  a  part 
®f  one  of  the  located  routes  defined  in  its  articles.  The  com- 
missioners of  estimate,  for  the  appointment  of  whom  this  aet 
made  provision,  in  the  course  of  proceedings  by  the  city 
authorities  to  acquire  the  lands  for  the  parks,  reported  upon  a 
certain  amount  to  be  paid  to  the  plaintiff  as  the  value  of  the 
•trip  of  land  in  question  ;  which  report  was  confirmed  by  the 
eourt,  against  the  company's  objection,  made  both  to  tlie  taking 
of  the  land  and  because  of  the  failure  of  the  commissioners  to 
make  any  estimate  of  the  damage  resulting  from  the  depriva- 
tion to  the  company  of  its  franchise.  The  plaintiff  refused  to 
tak|  the  amount  of  compensation  adjudged  to  it ;  but  the  city 
authorities  claimed,  nevertheless,  to  have  acquired  the  fee  to 
the  land,  took  possession  thereof  as  a  part  of  the  authorized  area 
of  St.  Mary's  park  and,  by  resolution  of  the  Board  of  CommiB- 
sioners  of  Public  Parks  and  by  acts  of  its  oflScers,  prevented  the 
plaintiff  from  proceeding  with  any  work  of  construction  within 
that  area.  This  action  wa&  then  brought,  on  the  equity  side 
of  the  court,  and  the  relief  demanded  is  a  judgment  that,  prior 
to  the  passage  of  the  act  creating  the  new  pai'ks,  the  plaintiff 
had  the  right  to  acquire  for  its  railroad  purposes  the  title  to  the 
strip  of  land  through  the  tract  designated  as  St.  Mary's  park ; 
that  by  the  proceedings  of  appraisal  it  had  acquired  that  title 
and  was  not  divested  thereof  by  the  order  confirming  the 
report  of  the  commissioners  under  the  New  Parks  Act,  and 
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hat  the  defendants  should  be  enjoined  from  preventing  the 
ilaintifi  from  constructing  its  railways  as  required  by  its  articles 
f  asBOciation. 

The  court  below,  at  Special  and  General  Terms,  has  denied 
)  the  plaintiff  the  relief  it  has  demanded,  and  the  learning  and 
Mtj  of  the  judges,  whose  opinions  are  contained  in  the 
scord  before  us,  add  to  the  responsibility  of  coming  to  a  con- 
Qsion  at  variance  with  that  reached  by  them  after  their  con- 
ieration  of  the  questions.  I  am  conscious,  too,  of  the  neces- 
y  of  so  expressing  tlie  reasons,  which  influence  our  conclu- 
•ns,  as  to  lend  to  the  force  of  mere  authority  the  substance  of 
md  judicial  exposition. 

The  question,  which  is  presented  to  us,  relates  to  the  effect 
the  passage  of  the  New  Parks  Act  of  1884,  upon  any  then 
sting  franchises  and  rights  of  the  plaintiff  corporation.  If 
its  organization,  under  the  Bapi'd  Transit  Act  of  1875,  it 
[  become  possessed  of  the  franchise  to  construct,  operate  and 
utain  its  railroad  over  the  routes  designated  and  located  by 
mayor's  commissioners,  which  operated  to  vest  in  it  a  legal 
it  to  have  the  lands  affected  by  the  designation,  then  I 
k  we  must  hold  that  the  act  of  1884  was  inoperative  to 
!  away,  or  to  authorize  the  deprivation,  or  curtailment  of 
.  a  right. 

\xe  text  of  the  opinions  rendered  in  the  Supreme  Court  is 
the  plaintiff,  at  the  time  of  the  passage  of  the  New  Parks 
in  1884,  had  acquired  no  actual  ownership  in  the  land  in 
;ion  and  had  not  commenced  the  proceedings  to  acquire 
ownership.  Therefore,  it  was  considered  that  by  the  act 
84  there  was  an  exclusive  devotion  of  the  land  to  strictly 
purposes,  which  was  a  use  inconsistent  with  a  railroad  use, 
tiat  any  inchoate  right,  previously  acquired  by  the  plain- 

>  proceed  to  the  acquisition  of  the  land  for  the  construe- 
f  its  railway  was  defeated. 

>  learned  justices  seem  to  have  fallen  into  two  errors. 
have  given  to  the  language  of  the  New  Parks  Act  a 
action,  by  wliich  the  particular  tract  of  land,  designated 

Mary's  park,  is  appropriated  to  such  a  purpose  to  the 
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exclusion  of  the  plaintiff's  railway,  and  they  have  failed  to 
recognize  the  acquisition  and  possession  by  the  plaintiff  of  an 
indestructible  franchise,  in  the  exercise  of  which  the  condem- 
nation of  the  land  was  but  an  incidental  feature  and  in  fur- 
therance of  a  scheme  which  the  organization  of  the  corporation 
had  given  vitality  to  and  to  which,  in  the  view  I  take,  the  land 
had  become  subjected  by  the  paramount  exercise  of  sovereign 
power.  The  learned  justice  at  Special  Term  admitted  that,  at 
the  time  of  the  passage  of  the  New  Parks  Act  of  1884,  the 
lands  through  St.  Mary's  park  "  had  been  lawfully  designated 
under  a  general  act  as  part  of  the  general  route  of  the 
plaintiff's  railroad  ; "  but  because  not  "  devoted  to  a  railroad 
use  actually  in  exercise,"  he  thought  that  *'  there  was  no  actoal 
prior  use  to  be  considered  by  the  legislature." 

In  the  discussion  of  this  case,  our  first  consideration  should 
be  given  to  the  legal  status  of  a  corporation  which  has  been 
organized  under  the  Rapid  Transit  Act  of  1875.  When,  by 
the  determination  of  commissioners,  appointed  by  direction  of 
the  act  by  the  public  authorities  for  that  purpose,  the  public 
necessity  for  a  railway  has  been  established,  they  are  required 
to  fix  and  determine  the  route  or  routes  of  that  railway ;  and 
they  are  given  the  exclusive  power  to  locate  them  over  the 
streets  and  lands  in  city  or  county.  They  must  decide  upon 
the  plans  for  the  construction  of  the  railway  or  railways,  with 
all  the  "  accompaniments  in  tracks  and  buildings  and  other 
requisite  appliances  upon  the  route  or  routes,  and  in  the  loca- 
tions determined  by  tliem."  They  must  fix  and  determine 
the  time  within  which  such  railway  or  railways,  or  portions  of 
the  same,  shall  be  constructed  and  ready  for  operation ;  the 
maximum  rate  of  fare  and  the  amount  of  capital  stock,  etc. 
They  must  then  prepare  articles  of  association  for  the  com- 
pany to  be  formed,  "  in  which  articles  shall  be  set  forth  and 
embodied  as  component  parts  thereof  the  several  conditions, 
requirements  and  particulars  "  determined  by  the  commission- 
ers,  pursuant  to  the  preceding  sections  of  the  law ;  and  which 
further  shall  provide  for  the  release  and  forfeiture  "  to  the 
supervisors  of  the  county  of  all  rights  and  franchises  acquired 
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)y  such  corporation,  in  case  such  railway  shall  not  be  com- 
)leted  within  the  time  ajid  npon  the  conditions  therein  pro- 
ided."  When  the  whole  capital  stock  has  been  subscribed^ 
a  books  opened  upon  public  notice  by  the  commissioners,  and 
ie  prescribed  percentage  has  been  paid  in,  the  subscribers 
leet  for  organization  and  elect  directors,  to  whom  the  com- 
lissioners  are  to  deliver  a  certificate  of  organization  setting 
>rth  the  articles  of  organization.  Three  of  the  directors  are 
len  to  make  an  affidavit  as  to  stock  subscriptions  and  pay- 
ents,  and  that  it  is  intended  in  good  faith  to  construct,  main- 
in  and  operate  the  railway  or  railways  in  the  articles  of  asso- 
.tion  mertioned.  The  certificates  and  articlcB  are  to  be  filed 
d  "thereupon  the  persons  who  have  so  subscribed  such 
jcles  of  association  and  all  persons  who  shall  become  stock- 
Iders  shall  be  a  corporation,  etc."  (Chap.  606,  Laws  of 
T&y  §§  4  to  9.)  All  that  the  legislature  has  prescribed  in 
ise  sections  is  essential  to  the  legal  incorporation  of  the  new 
npany  and  for  the  enjoyment  and  enforcement  by  it  of  cor- 
•ate  rights  and  privileges ;  and,  on  the  other  hand,  when  so 
illy  organized,  the  company's  rights  are  fixed  and  its  sphere 
1  plan  of  operation  are  limited  and  rigidly  defined.  All 
>  remains  for  it  to  do  is  to  proceed  with  the  building  and 
ration  of  its  road,  in  the  manner  planned  and  upon  the 
tes  located  by  the  commissioners  and  which  are  set  forth 
is  articles  of  association.  Differing  from  the  ordinary 
*oad  corporation  organized  under  the  General  Kailroad  Act, 
;Ii  IB  privately  formed,  and  which,  as  to  the  scope  and  con- 
»iis  of  its  nndei*taking,  has  little  fixed  upon  organization, 
pt  the  termini  of  the  road  and  the  counties  it  will  pass 
agh^  the  company  organized  under  the  Kapid  Transit  Act 
3T5  springs  into  existence  fully  equipped  and  endowed 
rights  and  privileges,  with  its  line  of  way  already  desig- 
L  and  its  structures  and  appliances  already  planned ;  of 
hi  nothing  is  alterable  by  its  members.  The  act  of  1875 
k  fitcheme  devised  for  furnishing,  within  large  cities  and 
ixities,  quick  steam  railway  communications,  and  that  the 
ruction  of  any  such  railway  should  only  be  when  and 
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where  a  public  necessity  existed,  and  as  would  best  subserve 
the  public  advantage.  The  determination  as  to  the  necessitj 
and  as  to  the  number  and  location  of  the  routes  and  as  to  details 
of  the  formal  organization  of  the  company,  which  diouki  oper- 
ate them,  were  matters  entrusted  to  public  agents,  to  be  selected 
by  the  mayor  of  the  city,  or  the  county  supervisors.  Thns, 
these  were  fundamental  features,  which  were  planned  for  the 
new  corporation,  and  were  fixed  and  beyond  the  control  or 
power  to  change  of  its  future  members. 

With  the  ordinary  railroad  company,  formed  under  the 
General  Bailroad  Act,  the  enterprise,  as  to  construction  and 
operation,  is  inchoate,  after  it  is  erected  into  a  corporation ; 
whereas  the  corporation,  which  is  erected  under  the  Sapid 
Transit  Act,  commences  its  existence  and  operations  with 
everything  planned  and,  except  in  details,  perfected.  Its  line 
of  road  is  located  and  the  streets,  places,  or  lands,  over  which 
it  is  defined  by  the  commissioners,  are  impressed  with  a  public 
use  and  are  dedicated  to  the  purposes  and  uses  of  the  corpora- 
tion  to  be  organized. 

In  the  case  of  the  ^eto  York  Cable  Co.  v.  Mayor,  etc.,  of 
New  York  (104  N.  Y.  at  p.  31),  it  was  said  of  the  Kapid 
Transit  Act  that  its  distinguishing  feature  was  that  "the 
company  to  be  organized  is  not  left  at  liberty,  as  are  railroad 
companies  formed  under  the  General  Railroad  Act,  and  as 
were  those  which  formerly  were  created  by  special  acts,  to 
decide  for  themselves  upon  the  plan  of  construction ;  but  that 
subject  was  placed  under  the  exclusive  control  of  the  commis- 
sioners, in  addition  to  the  exclusive  power  to  locate  the  route 
or  routes."  The  route,  or  routes,  located  are  unalterable  by 
the  company  and  I  think  the  property,  over  which  the  line  of 
the  route  runs,  must  be  affected  as  fully  for  the  purpose,  as  it 
would  be  in  a  case  where,  under  the  General  Bailroad  Act, 
a  corporation  has  made  and  filed  a  map  and  survey  of  the 
line  of  route  it  intends  to  adopt  for  the  construction  of  its  road 
and  has  given  the  required  notice  to  all  persons  affected  thereby. 
In  such  a  case,  we  have  held  that  the  corporation  "  has  acquired 
the  right  to  constnict  and  operate  a  railroad  upon  such  line,^' 
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it  ^'  by  its  proceedings  it  has  impressed  upon  the  lands 
Q  favor  of  its  right  to  construct,  which  ripens  into  title 
1  purchase,  or  condemnation  proceedings."  {Rochester 
L.  B.  R.  Co.  V.  N.  F.,  Lake  Erie  &  W.  R,  R.  Co., 
Y.  128.) 

very  scheme  which  the  legislature  devised  and  enacted 
general  law  in  1875  involved  the  appropriation  and 
n  of  the  lands,  covered  by  the  route  designated  by  the 
»ioners,  to  the  corporate  use  of  the  railroad  company  to 
nized.  That  would  seem  to  be  a  necessary  and  legiti- 
mstruction,  if  we  would  give  efficacy  to  the  legislation, 
ise  and  force  to  the  provisions  for  the  creation  of  the 
rporation,  and  for  its  confinement  to  certain  routes  in 
ration  of  its  corporate  franchises. 
3ms  to  me  that  when  the  proceedings,  instituted  under 
pid  Transit  Act  of  1875,  have  terminated  in  tlie  organi- 
>f  a  corporation,  which  must  construct,  maintain  and 
a  railroad  upon  certain  routes  prescribed  and  located 
missioners,  as  the  public  agents  directed  by  the  act  to 
ointed  for  that  purpose,  the  lands  necessary  for  the 
3  have  been  as  much  appropriated  and  devoted  to  tliat 
ire  use  by  sovereign  power,  as  though  it  had  been  so 
d  in  some  especial  enactment.  When  the  route  or 
^ere  located,  upon  which  the  railroad  of  the  new  corpo- 
should  be  constructed,  what  other  legal  effect  could 
except  a  subjection  of  the  land  aflfected  to  this  species 
ic  use,  as  through  the  exercise  of  paramount  right  ? 
subsequent  purchase,  or  condemnation  of  the  title  to  the 
n  the  course  of  the  railroad  construction,  was  merely 
tal,  and  was  necessary  in  order  to  compensate  property 
for  the  land  taken,  and  to  effect  a  transfer  of  the  legal 
The  right  which  the  plaintiff  acquired  to  construct  and 
the  railroad  upon  the  route  described  in  its  articles  of 
ion  lacked  nothing  for  its  efficacy  or  completeness.  It 
ome  an  obligation,  and  was  one  of  the  unalterable  con- 
and  a  fixed  public  feature  of  the  corporate  existence, 
o  it  were  subsequently  added  the  consents  of  municipal 
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authorities  and  of  property  owners,  was  any  feature  wanting 
to  the  fullest  franchise  in  such  respects  ?    To  say  that  the  right 
to  appropriate  the  land  on  the  designated  routes  for  railroad 
uses  was  not  vested,  but  merely  inchoate,  in  nfiy  judgment 
would  be  a  great  misapprehension  of  the  effect  and  value  of 
formal  proceedings  conducted  under  legislative  authority  and 
direction,  and  of  the  formal  consents  of  the  public  authoritiee 
to  the  projected  line.     A  striking  feature  of  this  pubhc  law, 
which  authorizes  the  appropriation  of  the  streets  and  lands 
within  a  county  for  railroad  uses,  when  the  necessity  for  soch 
has  been  determined  by  public  commissioners,  is  the  impera- 
tive nature  of  the  direction  to  construct,  under  the  penally  of 
forfeiture,  within  the  time  fixed  and  upon  the  conditions  set 
forth  in  its  articles.     How  can  a  franchise  so  conferred  by  the 
legislature  be  deemed  inchoate  and  dfif  easible  ?      Is  not  its 
possession  an  element  of  the  security  upon  which  capital  has 
been  subscribed  and  loans  have  been  made  to  the  company? 
The  construction  of  this  railroad  had  l)eeu  proceeded  with 
upon  the  plans  of  the  commissioners  and  with  reference  to  the 
projection  of  the  route  upon  the  line  designated  and  consented 
to.     The  company's  funds  had  been  expended  with  reference 
to  its  road  being  constructed  upon  the  plans  and  routes  desig- 
nated by  the  public  agents.    In  the  case  of  the  Broadway  Sur- 
face Kail  road  {People  v.  O^Brien^  111  N.  Y.  1),  the  corporate 
franchise,  acquired  under  the  authority  of  the  legislature  and 
the  consents  of  the  municipal  authorities,  to  lay  tracks  and  to 
run  cars  upon  Broadway,  was  held  by  us  to  be  a  right  inde- 
structible by  the  legislature,  and  to  constitute  property  in  the 
highest  sense  of  that  term. 

I  think  we  must  conclude  that  tlie  statutory  proceedings, 
which  resulted  in  the  oi^nization  of  the  plaintiff  corporation, 
had  the  effect  of  vesting  in  it  the  absolute  and  exclusive  fran- 
chise to  build  upon  the  route  located  for  it,  and  to  the  use  of 
which  the  lands  were  devoted,  through  the  exercise  of  the 
])aramount  right  of  sovereign  power ;  which  franchise  was 
unimpaired,  with  respect  to  the  right  to  take  and  use  the  land 
in  question,  by  the  fact  that  the  work  of  actual  construction 
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had  not  reached  it,  at  tlie  time  the  legislature  passed  the  act  for 
the  new  parks. 

The  articles  of  association,  under  wliich  this  corporation  was 
formed,  were  its  charter  with  the  state,  and  thongh  a  depriva- 
tion of  the  franchises  granted  may  be  within  the  power  of  the 
l^islature  to  authorize,  if  some  public  necessity  should  demand 
it,  we  should  not  deem  that  power  exerted,  in  the  absence  of 
some  unequivocal  expression  of  the  legislative  intent. 

The  New  Parks  Act  of  1884  does  not  expressly  exclude  the 
plaintiff  from  the  tract  appropriatod  to  St.  Mary's  park  ;  nor 
is  there  any  reference  to,  or  mention  of  the  plaintiff  in  its  pro- 
visionF.  Can  we  justly  say  that  a  legislative  intention  to  make 
so  exclusive  an  appropriation  for  park  purposes  appears  from 
the  terms  of  the  act ;  shall  we  imply  such  an  intention  from 
its  general  grant  of  power?  It  is  true  that  the  legislature 
has  said  that  the  tracts  designated  for  these  parks  ^'  are  all 
liereby  declared  to  be  respectively  public,  places  and  public 
parks  for  public  use  and  public  purposes,"  but  these  are  gen- 
eral terms,  which  describe  the  character  and  object  of  the  legis- 
lative grant.  They  do  not  necessarily  conflict  with  the  com- 
pletion and  maintenance  of  the  plaintiff's  railroad  upon  a 
route  authorized  and  located  within  the  tract  now  set  apart  for 
one  of  the  parks.  The  continuance  of  such  a  prior  public  use 
may  have  been  deemed  by  the  legislative  body  quite  consistent 
with  the  new  use  of  a  public  park.  It  may  indeed  be  conceded 
that  the  legislature  had  in  view,  in  enacting  the  New  Parks 
Act,  a  particular  and  existing  public  need ;  but  it  is  not  neces- 
sarily to  be  inferred,  or  implied  from  language,  which  is 
applicable  to  a  legislative  provision  for  that  purpose,  that  a 
prior  public  use,  also  intended  for  the  public  accommodation, 
is  to  be  destroyed.  It  is  wiser  to  assume  that  the  legislature 
intended  that  the  two  uses  should  stand  together,  as  equally 
subserving  the  public  interests.  The  integrity  of  the  prior 
appropriation  for  the  purposes  of  the  plaintiff's  incorporation 
should  not  be  assailed  upon  the  basis  of  an  impUcation  from 
the  general  terms  of  an  act,  which  we  may  believe  to  have  been 
framed  with  actual  knowledge  of  the  plaintiff's  condition  and 
SiCKELS — ^VoL,  LXXXIII.         66 
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upon  the  belief  that  the  operation  of  the  plaintifPs  franchisee, 
as  directed  in  its  article?,  would  be  in  the  line  of  the  general 
public  interests.  If  it  was  necessary  to  tlie  ccmclusion  to 
establish  knowledge  upon  the  part  of  the  legislature  as  to  the 
plaintifPs  incorporation  and  construction,  that  could  be  shown 
by  the  fact  that  there  was  made  to  that  body  a  report  by  its 
commission ;  to  which  reference  is  made  in  the  act  and  which 
contained  information  of  the  plainti£Ps  progress  in  the  work  of 
construction ;  but  such  knowledge  is  not  essential.  What  we 
hold  is  that  as  the  legislature,  in  enacting  this  chapter  provid- 
ing for  the  creation  of  new  parks,  did  not  expressly  confer  the 
power  upon  the  defendants  to  take  the  lands  for  such  a  pur? 
pose,  to  the  exclusion  and  deprivation  of  the  plaintiff  company, 
such  a  power  does  not  flow  from  the  general  and  descriptive 
terms,  in  which  the  legislature  declared  the  object  in  view. 
There  is  not  enough  in  the  New  Parks  Act  to  warrant  the 
presumption  that  its  effect  was  meant  to  extend  to  the  injury 
of  the  other  important  public  use.  The  appropriation  of  the 
described  tract  to  the  purposes  of  a  public  park  was  subject  to 
the  exercise  by  the  plaintiff  of  its  franchise  to  maintain  and 
operate  its  railroad  upon  tlie  strip  of  land  across  the  park.  The 
power,  which  had  been  conferred  upon  it  to  proceed  with  and 
upon  such  a  route,  was  never  taken  away,  expressly,  or  by  any 
reasonable  intendment,  and  the  subsequent  appropriation  of 
tiie  tract  to  a  public  park  use  was  necessarily  made  subject  to 
the  plaintiff's  chartered  rights. 

The  case  of  The  Matter  of  the  City  of  Buffalo  (68  N.  Y. 
167)  is  much  in  point,  upon  the  intent  to  be  ascribed  to  the 
legislature.  There  the  act  in  question  (which  was  the  city's 
charter)  authorized  the  city  to  acquire  the  fee  of  any  lands 
within  its  boundaries  for  canals  and  other  public  uses,  and  it 
endeavored  to  extend  a  canal  through  lands  already  appropri- 
ated for  railroad  purposes.  It  was  held  that  if  there  had  been 
a  legislative  appropriation  of  the  lands  to  another  important 
public  use,  it  was  not  to  be  presumed  that  the  unlimited  power 
of  the  city  to  take  any  lands  was  meant  to  extend  so  as  injuri- 
ously to  affect  the  railroad  use.     It  was  said  that  "  a  legislative 
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intent  that  there  should  be  such  an  effect  will  not  be  inferred 
from  a  gift  of  power  made  in  general  terms.  To  defeat  the 
attainment  of  an  importiat  paUw  purpose^  to  which  lands 
hasve  fdnMdj  been  subjected,  the  legislative  intent  must  tme- 
qnivocally  appear.*'  And  it  was  conudered  to  be  manifest 
that  the  city's  project  would  not  be  a  tolerable  interference 
with  the  existing  public  use  of  the  railroad,  which  might  be 
compensated  for  in  damages^  but  an  entire  superseding  of  it 
by  another  public  use ;  which  effect  the  court  refused  to  pre- 
sume the  legislature  intended.  The  fact  that  in  that  case  the 
j)Ower  to  take  was  as  to  any  and  all  lands  within  the  city 
boundaries,  while,  in  the  present  case,  the  power  is  conferred 
as  to  a  particular  tract,  is  not  material.  In  the  absence  of 
express  language,  no  implication  of  an  intention  to  supersede 
the  prior  devotion  to  the  public  use  of  the  plaintiff's  railroad 
can  be  predicated  upon  the  general  terms  of  an  act,  which  does 
not  require  such  by  reason  of  some  inherent  necessity,  or  for 
the  attainment  of  an  object  not  otherwise  to  be  effected.  A 
construction  of  an  act  should  be  avoided  which  would  injuri- 
ously affect  the  rights  of  others,  and  that  sense  should  be 
attached  to  its  provisions  which  will  harmonize  its  objects 
with  the  preservation  and  enjoyment  of  all  existing  rights. 
Considered  in  this  way,  the  act  of  1884,  creating  these  public 
parks,  leaves  intact  and  unaffected  the  public  railroad  uses,  to 
which  the  lands  included  within  the  park  areas  had  been  sub- 
jected ;  whether,  c&  in  the  present  case,  the  railroad  was  not 
yet  actually  constructed  upon  the  land  appropriated  for  the 
purpose,  or,  as  in  several  known  instances,  the  railroad  was  in 
actual  operation.  Though,  in  a  certain  sense,  a  public  park 
use  may  be  said  to  be  inconsistent  with  a  railroad  use  of  prop- 
erty, still  that  is  not  a  view  which  we  should  logically  take, 
when  considering  the  effect  of  the  legislative  appropriation  to 
park  uses  upon  another  important  public  use,  previously 
authorized  by  the  legislature.  The  public  accommodation  is 
the  object  of  the  latter,  as  the  public  pleasure  and  recreation 
are  the  objects  of  the  former.  We  may  justly  assume,  from 
the  absence  of  explicit  language,  or  from  the  knowledge  pos- 
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sessed  by  the  legislative  bod j  of  the  facts,  that  the  park  use 
was  believed  to  be  subserved  by  the  continued  operation  of 
the  railroad.  However  that  may  be,  the  subsequent  appro- 
priation of  the  lands  to  park  purposes,  for  want  of  terms  con- 
veying a  different  intention,  was  subject  to  all  rights  acquired 
by  the  plaintiff  corporation  and  to  the  operation  of  ite 
franchises. 

The  complaint  sufficiently  set  forth  the  grounds  upon  whidi 
the  plaintiff  was  entitled  to  relief,  and  the  judgmeuts  and 
orders  at  the  Special  and  General  Terms  below  should  be 
reversed ;  the  demurrer  interposed  by  the  defendants  to  the 
complaint  should  be  overruled,  and  judgment  should  be  entered 
below  against  the  defendants  granting  to  tibe  plaintiff  the  relief 
prayed  for. 

All  concur. 

Judgment  accordingly. 


128    5:24  

133  m,  The  People  ex  rel.  John  "Wilson  Cochbane,  as  Administrator, 

etc.,  Eespondent,  v.  Michael  Colebcan  et  aL,  Commissioners, 
etc..  Appellants. 

One  S.,  a  resident  of  Scotland,  died  there  In  1881,  leaying  a  ivOl  which 
appointed  as  sole  executrix  a  resident  of  that  country.  All  the  residiiaiy 
legatees  were  and  still  are  residents  of  this  state.  Letters  testamentaiy 
were  issued  to  the  executrix,  and  in  1882  ancillary  letters  of  administration 
were  issued  by  the  snirogate  of  the  county  of  New  York  to  C,  the  peti- 
tioner herein,  a  resident  of  this  state,  who  accepted  and  has  oontinued 
to  act  thereunder.  At  the  time  of  his  death,  8.  owned  personal  prop- 
erty in  this  state,  consisting  mostly  of  debts  due  him  from  residents. 
In  a  proceeding  to  review  an  assessment,  made  in  1890,  of  said  assetB, 
which  had  remained  in  C.'s  hands,  against  him  as  administrator,  held, 
that  the  property  was  properly  so  assessed  (1  R.  S.  419,  §  3);  that  C. 
was  not  entitled  to  exemption  as  an  agent  having  moneys,  in  his  posseB- 
sion  or  under  his  control,  transmitted  to  him  for  investment  or  otherwise 
(1 R.  S.  889,  §  5);  also  that  a  sufficient  period  had  elapsed  since  C/s 
appointment  to  change  the  original  character  of  the  funds,  assuming 
that  they  had  been  sent  here  and  placed  in  his  hands  for  investment; 
that  it  was  his  duty  as  administrator  to  distribute  the  assets  as  directed 
by  the  will  subject  to  the  lawful  orders  of  the  surrogate  and  to  the  rights 
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of  resident  creditors,  and  the  resident  distributees  could  not,  by  leaving 
them  in  his  hands,  escape  taxation. 
People  ex  rel  Ferrer  y.  Ckmrs.  of  Ttuee9  (42  Hun,  560;  105  N.  Y.  629);  WiU 
liarjM  v.  8upr».  of  Wayne  Co,  (78  id.  561)^  distinguished. 

(Argued  October  5,  1891;  decided  October  20,  1891.) 

Appeal  by  defendants,  commissioners  of  taxes  and  aases^- 
mentB  of  the  city  of  New  York,  from  order  of  the  General 
Term  of  the  Supreme  Court  in  the  first  judicial  department, 
made  May  15, 1891,  which  affirmed  an  order  of  Special  Term, 
vacating  an  assessment  against  the  petitioner  for  personal  prop- 
erty, and  striking  the  assessment  from  the  assessment-roll  as 
illegal. 

William  Smith,  a  resident  of  Scotland,  died  there  in  the 
year  1881,  leaving  a  will  in  which  he  appointed  his  widow, 
Margaret  Smith,  sole  executrix.  The  widow  has  continued  to 
reside  in  Scotland,  but  all  the  residuary  legatees  under  the  will 
were,  at  the  death  of  the  testator  and  ever  since  have  been, 
residents  of  this  state.  Letters  testamentary  were  issued  to 
the  widow  in  Scotland.  An  exemplification  of  the  will  was 
filed  and  recorded  by  direction  of  the  surrogate  in  the  county 
of  New  York,  on  the  12th  day  of  July,  1883,  and  on  the  2l8t 
day  of  September,  1882,  ancillary  letters  of  administration, 
with  the  will  annexed,  were  issued  by  the  surrogate  to  the 
relator  herein,  John  Wilson  Cochrane,  of  the  city  and  county 
of  New  York,  who  acccepted  the  same  and  has  ever  since  con- 
tinued to  act  as  such  administrator. 

At  the  time  of  the  death  of  Mr.  Smith,  he  owned  personal 
property,  the  situs  of  which  was  in  fact  in  the  city  of  New 
York,  and  such  property  consisted,  for  the  most  part,  of  debts 
owed  to  Smith  by  residents  of  New  York  city,  including  cer- 
tain bonds  secured  by  mortgages  of  real  estate  in  that  city, 
the  investments  in  which  bonds  and  mortgages  were  made  by 
him  in  his  life-time,  and  these  bonds  and  mortgages  came  into 
the  hands  of  the  relator  as  his  administrator. 

The  relator  in  these  proceedings  set  forth  in  his  petition  that 
the  bonds  and  mortgages,  as  such,  came  into  his  possession  as 
administrator,  and  that  they  were  never  sent  to  this  state  or 
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deposited  in  this  state  by  Mr.  Smith  as  a  non-resident  for  col- 
lection or  otherwise,  and  tliat  they  did  not  belong  to  a  non- 
resident of  the  state  as  owner,  but  belonged  to  the  relator  as 
administrator  as  owner.  The  relator's  petition  contained  a 
farther  statement  that  the  larger  part  of  the  testator's  personal 
property,  amounting  to  something  less  than  $30,000,  consisted 
of  the  proceeds  of  merchandise  manufactured  by  him  in  Great 
Britain  and  shipped  by  him  to  New  York  for  sale,  and  which 
had  been  sold  here  in  his  life-time,  and  the  moneys  therefor 
paid  and  earned  here,  and  at  the  time  of  his  death  the  pro- 
ceeds remained  here  uninvested  and  subject  to  his  order ;  that 
this  asset  was  in  form  a  debt  of  a  resident  of  New  York  to 
him  on  book  account,  which  asset  and  the  legal  title  thereto, 
upon  the  appointment  of  the  relator  as  administrator,  he 
alleges,  became  vested  in  him  as  «uch,  and  that  no  part  of  the 
personal  property  of  Smith  represented  moneys  transmitted 
here  for  investment  or  otherwise,  and  that  the  bonds  and  mort- 
gages and  the  moneys  represented  thereby  and  the  moneys 
representing  the  proceeds  of  the  merchandise,  have  never  been 
out  of  the  city  of  New  York, 

The  relator  further  alleged  in  his  petition  that  the  taxing 
authorities  had  assessed  this  property  against  him,  and  had 
decided  that  it  was  not  exempt.  The  relator,  therefore,  pre- 
sented his  petition  for  a  certiorari  to  the  Supreme  Gonrt  to 
review  the  question  and  now  claims  that  the  property  is 
exempt  from  taxation. 

D,  J.  Dean  for  appellants.  The  property  in  the  possession 
or  control  of  the  relator  was  not  exempt  from  taxation  under  the 
laws  of  New  York.  {People  ex  reL  v.  Tax  Ccnnr8.y  100  N.  T. 
215  ;  People  ex  rd.  v.  Tax  Comra.,  119  id.  137 ;  42  Hun,  562.) 

Eoarte^  Choate  <&  Beaman  for  respondent. 

Peceham,  J.  There  is  no  dispute  as  to  the  facts  in  this  case. 
The  allegations  contained  in  the  relator's  petition  as  to  the 
property  in  question  are  uncontro verted  and  the  simple  ques- 
tion is  whether  upon  such  facts  the  relator  or  the  defendants 
are  correct. 
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The  claim  of  exemption  is  based  upon  two  different  sections 
of  the  Bevised  Statutes.    They  are  as  follows : 

^^  §  5.  Every  person  shall  be  assessed  in  the  town  or  ward 
where  he  resides  when  the  assessment  is  made,  for  all  personal 
estate  owned  by  him,  including  all  personal  estate  in  his  pos- 
session or  under  Ids  control  as  agent,  trustee,  guardian,  executor 
or  administrator,  and  in  no  case  shall  property  so  held  under 
either  of  those  trusts  be  assessed  against  any  other  person,  and 
in  case  any  person  possessed  of  such  personal  estate  shall  reside 
during  any  year  in  which  taxes  may  be  levied  in  two  or  more 
counties,  towns  or  wards,  his  residence  for  the  purposes  and 
within  the  meaning  of  this  section  shall  be  deemed  and  held 
to  be  in  the  county,  town  or  ward  in  which  his  principal 
business  shall  have  been  transacted ;  but  the  products  of  any 
state  of  the  United  States,  consigned  to  agents  of  any  town  or 
ward  of  this  state  for  sale  on  commission,  for  the  benefit  of 
the  owner  thereof,  shall  not  be  assessed  to  such  agents,  nor 
shall  such  agents  of  moneyed  corporations  or  capitalists  be 
liable  to  taxation  under  this  section  for  any  moneys  in  their 
possession  or  under  their  control  transmitted  to  them  for  the 
purpose  of  investment  or  otherwise."    (1  Eev.  St.  389,  §  5.) 

"  §  3.  When  any  bond,  mortgage,  note,  contract,  account, 
or  other  demand,  belonging  to  any  person  not  being  a  resident 
of  this  state,  shall  be  sent  to  this  state  for  collection,  or  shall 
be  deposited  in  this  state  for  the  same  purpose,  such  property 
shall  be  exempt  from  taxation ;  and  nothing  contained  in  this 
chapter  shall  be  construed  to  render  any  agent  of  such  owner 
liable  to  be  assessed  or  taxed  for  such  property ;  but  every 
such  agent  shall  be  entitled  to  have  any  such  property  deducted 
from  his  assessment  upon  making  affidavit  before  the  assessors 
at  the  time  appointed  by  them  for  reviewing  their  assessments, 
that  such  property  belongs  to  a  non-resident  owner,  and  therein 
specifying  his  name  and  residence."     (1  Rev.  St.  419,  §  3.) 

The  administrator  was  not,  after  his  appointment,  the  agent 
of  the  deceased  testator,  and  hence  he  was  entitled  to  no 
exemption  as  an  agent  having  moneys  in  his  possession  or 
nnder  his  control  transmitted  to  him  for  investment  or  other- 
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wise,  as  provided  in  the  first  of  the  above  cited  sections.  The 
administrator  says,  indeed,  that  the  moneys  never  were  trans- 
mitted to  him  by  testator  for  investment  or  otherwise ;  but  if 
we  assume  that  his  statement  in  that  respect  was  a  conelusioD 
of  law  and  that  he  was  mistaken,  we  find  that  the  moneys 
were  transmitted  not  later  than  1881,  and  that  in  such  year 
the  testator  died,  and  since  the  year  1882  the  funds,  or  debts, 
or  bonds  and  mortgages  have  been  in  the  hands  of  the  rektor 
as  administrator  as  owner,  and  not  as  agent  of  any  one.  His 
duty  in  regard  to  such  funds  is  to  distribute  them  as  ordered 
by  the  will,  subject  to  the  lawful  orders  of  the  surrogate  of 
the  county  in  which  the  letters  issued,  and  also  subject  to 
whatever  rights  the  creditors  resident  in  this  state  might  have 
in  regard  to  them.  He  was  to  distribute  or  pay  debts. 
Certainly  from  the  time  when  these  ancillary  letters  were 
issued,  which  waa  in  1882,  up  to  1890,  when  this  assessment 
was  made,  a  sufficient  period  had  elapsed  to  wholly  change  the 
original  character  of  the  funds,  even  assuming  they  were  sent 
here  for  investment  and  were  placed  in  the  relator's  hands 
for  that  purpose,  and  had  been  thus  invested.  If  not,  then 
a  resident  administrator,  at  the  request  of  the  distributees, 
could  hold  such  funds  permanently  and  pay  the  interest  to  the 
distributees,  who  might  all  be  residents,  and  so  in  this  manner 
such  distributees  could  secure  the  exemption  of  the  property 
from  taxation  while  enjoying  the  protection  of  our  laws  and 
themselves  residing  here. 

It  does  not  seem  that  the  case  of  Ferrer  v.  Comrs,  of  Taxes 
(42  Hun,  560 ;  Affd,  in  Memoranda,  105  K  Y.  629)  is  at  all 
like  this.  The  funds  in  that  case  were  originally  sent  by  the 
testator  from  Cuba  here  for  investment  The  testator  died 
and  the  relator,  a  resident  of  Cuba,  was  appointed  his  executor. 
Such  executor  came  hei*e  and  took  out  letters  for  the  sole  pur- 
pose of  obtaining  the  moneys  and  disposing  of  them  under  the 
terms  of  the  will,  which  directed  him  to  invest  a  large  portion 
of  them  in  bonds  of  the  United  States.  It  was  held  that  the 
funds  were  exempt  because,  as  the  court  said,  they  had  been 
sent  here  for  investment  and  were  still  in  the  hands  of  the 
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origiDal  agent,  and  the  testator  had  not  changed  his  purpose 
up  to  the  time  of  his  death.  The  ancillary  administrator  was 
himself  a  non-resident,  not  subject  to  taxation,  and  the  char- 
acter of  the  funds  in  the  hands  of  the  New  York  agent  had 
not  changed  so  as  to  become  taxable  simply  because  of  the 
death  of  their  former  owner  so  short  a  time  before.  Here 
the  administrator  takes  the  funds  and  as  such  has  them  in  his 
possession  and  has  held  them  for  eight  years,  and  he  is  a 
resident  and  the  residuary  legatees  are  residents.  The  Ferrer 
case  is  no  authority  for  the  decision  herein  appealed  from. 

Nor  is  the  case  of  WiUiains  v.  Supervisors  of  Wayne  Co, 
(78  N.  T.  561)  at  all  like  this.  The  property  there  was 
assessed  to  the  plaintiff  as  agent,  and  it  consisted  of  bonds  and 
mortgages,  some  of  which  had  been  sent  him  for  collection  by 
the  owner,  who  was  a  non-resident  of  the  state,  and  the  balance 
had  been  left  or  deposited  with  him  for  collection  by  such 
owner.     This  court  held  the  property  was  exempt. 

We  think  no  exemption  was  made  out  under  either  of  the 
above  quoted  sections  of  the  statute,  and  for  this  reason  the 
orders  of  the  General  and  Special  Terms  should  be  reversed, 
the  assessment  reinstated  and  the  writ  dismissed,  with  costs  in 
all  courts. 

All  concur. 

Orders  reversed. 

The  People  of  the  State  of  New  York,  Respondent,  v, 

Nicola  Tkezza,  Appellant. 

The   People   ex  rel.  Nicola  Teezza,   Appellant,  v.  A.  A. 

Bbush,  as  Agent,  etc..  Respondent. 

The  right  of  appeal  in  criminal  cases  is  statutory  only,  and  in  the  absence 
of  a  statute  authorizing  it  in  a  given  case,  no  appeal  can  be  taken. 

An  order  denying  a  motion  for  a  new  trial,  made  in  a  criminal  case,  after  final 
afiSimance  of  a  judgment  of  conviction,  upon  the  ground  of  newly-dis- 
covered  evidence,  is  not  reviewable  here,  either  upon  appeal  or  certiorari. 

Such  an  order  is  only  reviewable  in  connection  with,  and  upon  appeal  from 
the  judgment,  and  when  it  is  embodied  in  the  judgment-roll.  (Code 
Crim.  Pro.  §§  485,  517.) 
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It  is  not  essential  to  the  validity  of  a  sentence  in  a  capital  case  that  it 
shall  state  the  mode  in  which  the  death  penalty  is  to  be  inflicted;  a 
statement  that  it  shall  be  in  the  "mode  by  law  prescribed  and  provided  " 
is  sufficient. 

An  appeal  under  the  provision  of  the  Code  of  Criminal  Procedure  (§  628, 
as  amended  by  chap.  493,  Laws  of  1887),  to  this  court  from  a  oonvictioD 
in  a  capital  case,  stays  the  judgment  of  death,  but  not  that  part  provid- 
ing for  the  custody  of  the  defendant  between  his  removal  to  the  state 
prison  and  his  execution. 

In  proceedings  by  habeas  corpus,  it  appeared  that  the  relator  was  con- 
victed of  the  crime  of  murder  and  sentenced  to  death;  that  he  appealed 
to  this  court,  where  the  judgment  was  affirmed;  that  after  the  appeal  he 
was  taken  to  stat«  prison  and  there  detained  in  close  confinement.  One 
ground  upon  which  the  prisoner's  discharge  was  asked  was  that  he  had 
been  once  punished  by  imprisonment.  Held,  untenable;  also  that  if 
the  appeal  operated  to  stay  the  continuance  of  the  close  confinement  as 
well  as  the  execution  of  the  death  penalty,  then  his  subsequent  impnsoD- 
ment  was  unlawful,  and  the  convict  could  not  elect  to  submit  to  it  and 
then  treat  it  as  a  satisfaction  of  the  sentence. 

(Argued  October  5,  1891;  decided  October  30,  1891.) 

Appeal,  in  the  first  above-entitled  matter,  from  order  of  the 
General  Term  of  the  Supreme  Court  in  the  second  judicial 
department,  made  August  7,  1891,  which  affirmed  an  order 
of  Special  Term  denying  a  motion  for  a  stay  of  proceedings. 

Appeal,  in  the  second  above-entitled  matter,  from  an  order 
of  the  General  Term  of  the  Supreme  Court  in  the  second 
judicial  department,  made  August  7,  1891,  which  affirmed  an 
order  of  Special  Term  dismissing  a  writ  of  habeas  corpus. 

The  nature  of  the  proceedings  and  the  facts,  so  far  as  mate- 
rial, are  stated  in  the  opinion. 

A.  77.  D alley  for  appellant  It  is  the  duty  of  the  court  in 
pronouncing  a  sentence  of  death,  to  prescribe  the  mode  and 
manner  in  which  the  person  convicted  should  be  executed. 
(Penal  Code,  §§  9,10,  12,  13;  Laws  of  1888,  chap.  489,  §§  492, 
505,  506 ;  Lcmenhurg  v.  People,  27  N.  Y.  336 ;  Laws  of  1860, 
chap.  410 ;  In  re  Hoffman,  1  N.  Y.  Cr.  Rep.  484 ;  Peo^  v. 
Griffin,  27  Hun,  595.)  The  sentence  is  unlawful  in  this,  that 
under  the  two  sentences  of  the  court,  the  carrying  into  effect 
of  the  second  subjects  the  relator  to  cruel  and  unusual  punish- 
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ment  (§  5,  art.  1,  State  Const.),  and  is  also  in  violation  of  sec- 
tion 6,  which  declares  that  no  person  should  be  subject  to  be 
twice  put  in  jeopardy  for  the  same  offense,  nor  deprived  of 
life,  liberty  or  property  without  due  process  of  law.  The 
court  below  takes  the  ground  that  the  stay  referred  to  in  the 
statute  only  stayed  the  execution  of  the  death  penalty,  but  did 
not  stay  the  rest  of  the  punishment ;  it  cannot  thus  limit  the 
plain  import  of  the  statute.  (Code  Crim.  Pro.  §  528.)  Defend- 
ant is  entitled  to  this  form  of  remedy  for  relief.  {People  ex 
rel.  V.  Ziscomb,  60  N.  Y.  559 ;  Hex  v.  CoUyer^  Sayer,  14 ; 
Crepps  V.  Burden^  2  Cowp.  640 ;  People  v,  CasseU^  5  Hill, 
164 ;  Bigehrw  v.  Forest,  9  Wall.  339.)  An  appeal  from  the 
order  denying  a  new  trial  upon  the  ground  of  newly-discovered 
evidence  does  necessarily  lie  to  the  Supreme  Court  (Code 
Crim.  Pro.  §§  485,  515,  517,  519,  520,  527.) 

John  F.  Clarice  for  respondent.  The  sheriff's  action  was 
lawful.  The  statute  stays  the  execution,  but  does  not  stay  any 
other  part  of  the  judgment.  (Code  Crim.  Pro.  §  528.)  The 
warrant  under  which  defendant  is  held  complies  with  the  law, 
(Code  Crim.  Pro.  §§  491-509.)  The  right  of  appeal  in 
criminal  cases  is  purely  statutory,  and  in  the  absence  of  express 
statutory  permission  no  appeal  can  be  had.  {People  v.  HavenSy 
3  Crim.  Kep.  286 ;  PeopU  v.  Trumhle^  1  id.  443 ;  People  v. 
Snyder,  44  Hun,  193 ;  People  v.  Bechwith,  42  id.  366 ;  PeopU 
V.  NesOe,  19  K  Y.  583 ;  PeopU  v.  Dempsey,  31  Hun,  528 ; 
Code  Crim.  Pro.  §§  485,  517 ;  PeopU  v.  Ilovey,  30  Hun,  357 ; 
Sutherland  on  Stat.  Const.  §§  400,  415 ;  PeopU  v.  Iladden^  3 
Den.  220 ;  Tyman  v.  Walker,  35  Cal.  634.) 

Andrews,  J.  The  appeal  in  the  case  first  entitled  is  from 
an  order  of  the  General  Term  of  the  second  department  afiirm- 
ing  an  order  made  by  Justice  Calvin  E.  Pratt  denying  an 
application  of  Trezza  for  a  stay  of  proceedings  pending  an 
appeal  by  him  to  the  General  Term  of  the  Supreme  Court, 
from  an  order  of  the  Court  of  Sessions  of  Kings  county  deny- 
ing hifl  motion  for  a  new  trial  on  the  ground  of  newly-dis- 
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covered  evidence.  Trezza  was  tried,  convicted  and  senteneed 
at  the  Court  of  Sessions  of  Kings  county  for  the  crime  of 
murder  in  the  first  degree.  lie  appealed  from  the  judgment 
to  the  Court  of  Appeals,  under  the  statute,  chapter  493  of  the 
Laws  of  1887,  where  the  judgment  was  affirmed.  The  motion 
for  a  new  trial  was  made  after  judgment  of  affirmance  had 
been  rendered.  The  motion  to  stay  proceedings  was  denied 
on  the  ground  that  there  is  no  statute  authorizing  an  appeal 
from  an  order  denying  a  motion  for  a  new  trial  under  the 
circumstances  of  this  case.  The  refusal  of  the  stay  was  plainly 
correct  if  no  right  to  appeal  from  the  order  refusing  a  new 
trial  in  such  case  existed. 

The  right  of  appeal  in  criminal  cases  is  statutory  only,  and 
in  the  absence  of  a  statute  authorizing  an  appeal  in  a  ^ven 
case  no  appeal  can  be  taken.  The  court  in  which  the  trial  of 
an  indictment  is  had  has  power  to  entertain  a  motion  for  a  new 
trial  on  the  ground  of  newly-discovered  evidence  (Code  of 
Crim.  Pro.  §§  463,  465),  and  may  grant  or  refuse  it.  The 
Code  of  Criminal  Procedure  (tit.  XI)  defines  and  regulates 
the  right  of  appeal  in  criminal  cases.  Section  517,  as  origin- 
ally enacted,  was  as  follows :  "  Sec.  517.  An  appeal  to  tlie 
Supreme  Court  may  be  taken  by  the  defendant  from  the  judg- 
ment on  a  conviction  after  indictment,  and  upon  any  appeal 
any  actual  decision  of  the  court  in  an  intermediate  order  or 
proceeding  forming  a  part  of  the  judgment-roll,  as  prescribed 
in  section  485,  may  be  reviewed."  By  section  485  a  copy  of 
the  minutes  of  any  proceedings  upon  a  motion  for  a  new  trial 
is  required  to  be  annexed  to  and  forms  a  part  of  the  judgment- 
roll.  Section  517  was  amended  by  chapter  493  of  the  Laws 
of  1887  by  providing  that  when  the  judgment  is  of  death  the 
appeal  must  be  taken  direct  to  the  Court  of  Appeals,  and  that 
court  was  authorized  to  review  any  intermediate  order  or  pro- 
ceeding forming  part  of  the  judgment-roll,  as  the  Supreme 
Court  was  authorized  to  do  by  the  original  section. 

It  will  be  observed  that  the  section  only  authorizes  a  review 
of  intermediate  orders  and  proceedings  in  connection  with  an 
appeal  from  the  judgment,  and  when  they  are  embodied  in 
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the  judgment-roll.  There  is  no  statute  provision  authorizing 
an  appeal  from  an  order  denying  a  new  trial,  except  as  inci- 
dent to  an  appeal  from  the  judgment.  It  is  said  that  the 
legislature  could  not  have  intended  to  permit  an  appeal  from 
such  an  order  in  that  case,  and  to  deny  it  where  the  applica- 
tion for  a  new  trial  is  made  after  final  judgment  of  affirmance 
and  denied  when  it  would  be  too  late  to  make  the  proceedings 
A  part  of  the  judgment-roll.  The  legislature  seemed  to  assume 
that  such  proceedings  would  in  all  cases  be  taken  before  an 
appeal  from  the  judgment.  It  may  be  that  the  failure  to  pro- 
vide for  an  appeal  in  such  a  case  as  this  was  casus  oraiasis. 
But  the  courts  must  be  guided  by  the  law  as  it  is,  and  cannot 
give  an  appeal  where  none  is  given  by  the  statute,  and  there 
is  no  statute  authorizing  an  appeal  from  an  order  denying  a 
new  trial  made  after  the  roll  is  made  up  and  the  final  afiirm- 
ance  of  the  judgment.  The  contention  that  the  legislature  in 
abolishing  writs  of  error  and  certiorari,  as  was  done  by  section 
617,  did  not  intend  to  take  away  any  remedies  formerly  obtain- 
able in  those  proceedings,  has  no  force  for  the  reason  that 
neither  a  writ  of  error  nor  certiorari  would  bring  up  for  review 
an  order  denying  a  motion  for  a  new  trial  made  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence,  or  on  the 
ground  of  newly-discovered  evidence.  {Shorter  v.  People^  2 
N.  Y.  193 ;  Manhe  v.  People^  74  id.  415 ;  People  v.  Casey^ 
72  id.  393 ;  Hunt  v.  People,  76  id.  89 ;  People  ex  rd.  Folk 
V.  Bd.  Police,  etc,,  69  id.  408 ;  People  ex  rel.  S.  <&  U.  II.  R. 
P.  Co.  V.  Belts,  55  id.  600.)  There  was  no  error  in  the  order 
of  the  General  Term  aflSrming  the  order  of  Justice  Pratt,  refus- 
ing a  stay  of  proceedings,  and  it  should,  therefore,  be  affirmed. 

The  appeal  in  the  second  case  above  entitled  is  from  an  order 
of  the  General  Term  affirming  an  order  of  Mr.  Justice  Cullen, 
dismissing  a  writ  of  habeas  corpus  granted  upon  the  applica- 
tion of  Trezza  for  his  discharge  from  imprisonment  in  the 
state  prison  at  Sing  Sing,  and  remanding  him  to  the  custody 
of  the  agent  and  warden. 

When  the  writ  was  granted,  Trezza  was  held  by  the  agent 
and  warden  under  a  warrant  issued  by  the  Court  of  Sessions 
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of  Kings  county,  dated  March  6,  1891,  reciting  hia  conviction 
on  an  indictment  charging  him  with  the  crime  of  murder  of 
one  Alexander  Salvano  in  that  county  on  the  6th  day  of  April, 
1890 ;  his  trial,  conviction  and  sentence  to  the  punishment  of 
death,  and  directing  that  he  be  delivered  by  the  sheriff  vithin 
ten  days  from  the  date  of  his  sentence  to  the  said  agent  and 
warden  of  the  state  prison  at  Sing  Sing,  and*that  said  agent  and 
warden  within  the  week  beginning  Monday,  the  21st  of  July, 
1890,  execute  him,  the  said  Trezza,  "  by  putting  him  to  death 
in  the  mode,  manner  and  way,  and  at  the  place  by  law  prescribed 
and  provided."  The  warrant  further  recited  that  Trezza,  on 
the  11th  of  June,  1890,  appealed  from  the  judgment  to  the 
Court  of  Appeals,  which  court  affirmed  the  judgment  Febmaiy 
24,  1891 ;  that  Trezza  was  resentenced  by  the  Court  of  Ses- 
sions of  Kings  county,  to  be  executed  during  the  month  begin- 
ning Monday,  the  20th  day  of  April,  1891.  It  then  proceeds 
to  command  the  agent  and  warden  to  whom  it  was  addressed 
to  cause  the  said  judgment  and  sentence  to  be  executed  within 
the  week  last  mentioned,  "  by  putting  him,  the  said  Nicola 
Trezza,  to  death  in  the  mode,  manner  and  way,  and  at  the 
place  by  law  prescribed  and  provided."  It  appears  that  after 
the  appeal  taken  by  Trezza,  he  was  taken  to  Sing  Sing  prison 
and  there  detained  in  close  confinement,  where  he  remained 
until  he  was  taken  to  Kings  county  for  resentence,  and  was  th^ 
remanded  again  to  the  custody  of  the  agent  and  warden  of  the 
state  prison. 

There  are  two  grounds  urged  for  the  discharge  of  Trezza ; /i^, 
that  the  sentence  did  not  specify  the  mode  in  which  the  death 
should  be  inflicted,  viz. :  that  provided  by  the  statute  of  1888, 
"  by  causing  to  pass  through  the  body  of  the  convict  a  current 
of  electricity  of  sufficient  intensity  to  cause  death,  and  the 
application  of  such  current  must  be  continued  until  such  con- 
vict be  dead."  We  think  there  is  no  ground  for  this  conten- 
tion. The  agent  and  warden  was  commanded  to  put  the  con- 
vict to  death  in  the  mode  provided  and  prescribed  by  law. 
The  recital  in  the  warrant  showed  that  the  convict  was  con- 
victed for  murder  committed  after  the  statute  of  1888  was 
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passed  and,  therefore,  was  subject  to  that  statute.  The  sentence 
was  death.  This  was  not  left  to  inference,  and  the  warrant 
commanded  the  punishment  to  be  inflicted.  The  agent  and 
warden  was  required  to  inflict  it  in  the  mode  provided  by  law, 
and  this  law  he  must  be  presumed  to  have  known.  The  court 
presumably  could  not  prescribe  by  any  measurement  the  intens- 
ity of  the  current  of  electricity  required  to  produce  death,  or 
specify  the  exact  time  the  current  should  be  continued.  These 
things  must  of  necessity  be  left  to  the  judgment  of  the  agent 
or  warden.  We  think  the  warrant  was  suflBciently  definite 
and  specific.  It  undoubtedly  was  the  practice  when  death  by 
hanging  was  the  mode  of  punishment  prescribed  in  cases 
of  convictions  for  capital  offenses,  to  specify  this  in  the  sen- 
tence and  judgment.  This  practice  was  derived  from  tlie 
common  law,  which  prescribed  different  modes  of  death  in 
different  cases  and  was  adopted  to  distinguish  this  mode  of 
execution  from  that  in  cases  of  conviction  for  high  treason 
and  other  atrocious  crimes,  where  the  judgment  directed  that 
the  condemned  person  should  be  drawn  to  the  place  of  execu- 
tion, embowelled  alive,  and  then  he  beheaded  and  quartered. 
(2  Black.  Com.  376 ;  2  Hale's  P.  C.  412.)  But  here,  where 
but  one  mode  of  execution  exists,  no  greater  particularity  than 
that  employed  in  the  judgment  in  question  seems  to  be  neces- 
sary. (See  People  v.  BorJc^  96  N.  Y.  188 ;  People  ex  rd. 
Van  Houten  v.  Sadler ^  97  id.  146 ;  Weed  v.  People^  31  id. 
465.)     The  objection  is,  we  think,  untenable. 

The  second  ground  upon  which  the  discharge  of  Trezza  is 
claimed  is  that  he  has  .been  once  pimished.  The  argument  is 
that  the  appeal  to  the  Court  of  Appeals  after  the  first  sentence, 
stayed  both  the  execution  of  the  direction  that  Trezza  should 
be  kept  in  solitary  confinement  until  the  execution  of  the 
death  penalty,  as  well  as  the  pi5irt  of  the  sentence  that  he  be 
put  to  death,  but  that  as  his  solitary  confinement  in  the  state 
prison  was  continued  pending  the  appeal,  and  that,  as  was  held 
in  the  case  In  re  Medley  (134  IT.  S.  160),  the  sentence  to  soli- 
tary confinement  accompanying  the  death  sentence  is  a  part  of 
the  punishment,  he  has  suffered  that  part  once  and  could  not 
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lawfully  be  resentenced  to  close  confinement,  to  be  followed 
by  death.     If  the  counsel  is  right  in  respect  to  the  operation 
of  the  appeal,  as  staying  both  a  continuance  of  the  close  con- 
finement and  the  execution  of  the  death  penalty,  then  it  simply 
follows  that  Trezza  was  unlawfully  imprisoned,  and  the  usual 
remedy  for  the  illegal  restraint  was  open  to  him.     The  restraint 
was  in  this  view  not  the  act  of  the  law,  but  the  illegal  act  of 
the  agent  or  warden.     The  convict  could  not  elect  to  submit 
to  it,  and  then  treat  it  as  a  satisfaction  of  the  sentence.    Bat 
we  agree  with  the  learned  judge  before  whom  the  proceeding 
was  taken,  that  by  the  true  construction  of  section  528  of  the 
Code  of  Criminal  Procedure,  as  amended  in  1887,  an  appeal 
to  this  court  from  a  conviction  in  a  capital  case,  stays  the  judg- 
ment of  death  only,  and  not  that  part  of  the  judgment  pro- 
viding for  the  custody  of  the  defendant,  between  his  removal 
to  the  state  prison  and  his  execution.     This  would  seem  to  be 
all  that  a  convicted  criminal  could  of  right  demand,  and  an 
opposite   construction  would   occasion   much  inconvenience. 
Whether  an  appeal  in  a  criminal  case  stays  tlie  execution  of 
the  sentence,  depends  upon  the  statute.     It  not  infrequently 
happens  that  the  execution  of  a  sentence  to  imprisonment  con- 
tinues, notwithstanding  an  appeal.     The  cor^vict,  if  he  obtains 
a  reversal  of  the  judgment,  and  is  again  convicted  on  a  second 
trial,  may  be  sentenced  to  a  new  term  of  imprisonment,  and 
the  court  is  not  bound  to  regulate  the  second  sentence  in  view 
of  the  fact  that  the  convict  has  already  suffered  imprisonment 
under  the  first  sentence.     The  resentence  in  the  present  case 
was  rendered  necessary  by  reason  of  the  fact  that  Trezza,  by 
his  own  act  in  his  own  interest,  had  by  his  appeal  prevented 
the  execution  of  the  death  penalty  at  the  time  fixed  by  the 
first  sentence. 

The  construction  of  section  528  is  not  entirely  clear,  but  the 
construction  we  have  given  is  justified  by  the  language,  and  it 
probably  accords  with  the  intention  of  the  legislature. 

We  think  the  order  in  this  case  should  be  afiSrmed. 

All  concur. 

Order  affirmed. 
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Alexandeb  T.  Compton,  Appellant,  v.  The  Chelsea, 

Eespondent. 

Defendant  is  a  corporation  organized  under  the  act  of  1881  (Chap.  589, 
Laws  of  1881),  for  the  purpose  of  erecting  an  apartment  house.  In  the 
prospectus  issued  for  the  purpose  of  inviting  subscriptions  for  the  stock, 
it  was  stated  that  a  subscription  for  seventy  shares  would  entitle  the 
subscriber  to  certain  apartments  without  additional  rent.  By  the  by-laws 
adopted  by  the  corporation,  it  was  provided  that  **  all  questions  *  *  * 
as  to  how  and  to  whom  and  at  what  rent  the  several  apartments  shall  be 
leased,  and  as  to  the  apportioning  and  distributing  of  the  said  apart- 
ments among  the  stockholders,  shall  be  decided  by  the  vote  of  the 
majority  of  the  stock,  and  not  otherwise."  Notwithstanding  this,  the 
directors  adopted  the  prospectus,  and  in  pursuance  thereof  a  certain 
apartment  was  assigned  to  C,  a  subscriber.  At  a  stockholders'  meeting 
thereafter  held,  at  which  plaintiff  was  present  as  the  representative  of  a 
stockholder,  the  by-laws  were  read  and  changes  were  made  in  the  plans 
greatly  increasing  the  expenditures;  plaintiff  voted  in  favor  of  the 
change;  he  subsequently  purchased  C.'s  stock  and  took  possession  of  the 
apartment  assigned  to  him,  which  he  leased.  At  a  stockholders'  meeting 
held  thereafter,  but  before  the  stock  was  transferred  to  plaintiff  on  the 
books  of  the  corporation,  it  was  unanimously  resolved  that,  in  view  of  the 
increased  expenditure,  the  capital  stock  should  be  increased,  and  that 
the  stockholders  should  be  charged  ten  per  cent  on  the  par  of  their  stock 
as  rent.  Upon  the  transfer  of  the  stock  to  plaintiff,  he  received  a  cer- 
tificate for  his  proportion  of  the  new  shares,  as  well  as  for  those  pur- 
chased;  be  refused,  however,  to  pay  the  rent,  and  when  his  apartment 
was  vacated  by  his  tenant,  the  corporation  took  possession  and  excluded 
him  therefrom.  In  an  action  to  leoover  possession,  held,  that  plaintiff 
took  his  stock  subject  to  the  control  of  the  stockholders  as  provided  in 
the  by-laws;  that  he  had  no  legal  title  to  the  apartment,  but  simply  an 
equitable  right  to  it  upon  the  conditions  imposed  by  the  stockholders' 
meeting,  and  by  rejecting  those  conditions  he  lost  that  right,  and  so,  had 
no  title  upon  which  he  could  recover  possession. 

(Argued  October  15,  1891;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  13,  1891,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  directed  by  the  court  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 
SicKELS— Vol.  LXXXIII.         68 


538  CoMjPTON  V,  The  Chelsea.  [Oct^ 

Statement  of  case. 

This  was  an  action  of  ejectment  to  recover  possession  of  a 
suite  of  rooms  in  an  apartment  Louse. 

The  defendant  was  organized  under  what  may  be  called  the 
Apartment  House  Act  (Chap.  589,  Laws  of  1881).  The 
capital  was  fixed  at  $290,000,  the  number  of  shares  of  stock 
was  5,800,  the  par  value  of  the  shares  $50  each. 

Before  the  organization  of  the  company  a  prospectus  was 
issued,  setting  forth  what  it  was  proposed  to  do  and  the  advan- 
tages which  would  result  from  subscriptions,  and  showing  by 
what  investments  apartments  might  be  secured.  The  circular 
stated  that  the  holding  of  seventy  shares  of  the  stock  would 
entitle  the  owner  to  a  virtually  perpetual  lease  of  an  apartment 
Subscriptions  were  made,  and  opposite  the  subscriptions 
were  placed  the  numbers  designating  the  apartments  which 
the  subscribers  selected.  Among  other  subscribers  was  a  sub- 
scription for  seventy  shares  in  the  name  of  A.  B.  Cruikshank, 
and  opposite  to  which  was  mentioned  the  apartment  in  ques- 
tion. By  arrangement  between  the  parties  in  January,  1883, 
a  certificate  for  said  seventy  shares  was  issued  to  Thomas  G. 
Van  Brunt.  In  October,  1882,  at  a  meeting  of  the  trustees, 
by-laws  were  adopted  by  which  it  was  provided  that  all  ques- 
tions as  to  the  purchasing  of  land,  the  character  and  stj'le  of 
buildings  to  be  erected,  and  as  to  how  and  to  whom  and  at 
what  rent  the  several  apartments  should  be  leased,  and  as  to  the 
apportionment  and  distribution  of  the  apartments  among  the 
stockholders  should  be  decided  by  a  vote  of  a  majority  of  the 
stockholders,  and  not  otherwise.  At  the  same  time  and  after 
the  adoption  of  the  by-laws,  the  trustees  adopted  the  prospectus 
aforesaid  as  the  prospectus  of  the  defendant  On  the  four- 
teenth of  December,  at  a  meeting  of  the  stockholders,  the  sub- 
scribers were  assigned  the  apartments  selected  by  them ;  shares 
were  purchased  by  plaintiff  in  January,  1883,  but  no  transfer 
thereof  was  made  to  him  on  the  books  of  the  corporation. 
The  defendant  commenced  the  construction  of  the  house  early 
in  1883.  At  a  meeting  of  the  stockholders  held  in  December, 
1882,  the  plan  of  the  building  was  changed,  whereby  the  cost 
was  very  much  increased,  and  in  January,  1884,  the  capital 


1891.]  CoMPTON  V.  The  Chelsea.  539 


Statement  of  case. 


Btock  was  increased  from  $290,000  to  $500,000,  such  addi- 
tional stock  being  distributed  among  the  stockholders  without 
anything  being  paid  therefor.  On  the  23d  of  January,  1884^ 
the  trustees  passed  a  resolution  recommending  to  the  stock- 
holders, at  a  meeting  to  be  called  thereafter,  that  an  annual 
rental  equivalent  to  ten  per  cent  of  the  face  valuation  of  the 
stock  held  by  each  on  the  basis  of  $500,000  be  the  rental  fixed 
by  this  company  to  its  stockholders  on  their  respective  apart- 
ments.  On  the  29th  of  January,  1884,  and  before  the  distri- 
bution of  the  increased  stock,  a  meeting  of  the  stockholders 
was  held  at  which  more  than  a  majority  were  present,  and 
unanimously  passed  resolutions^  Van  Brunt,  the  holder  upon 
the  books  of  the  company  of  the  seventy  shares  in  question, 
being  present  and  voting  therefor,  that  an  annual  rent  equiva- 
lent to  ten  per  cent  of  the  value  of  the  stock  on  the  basis  of 
an  issue  of  $500,000  should  be  charged  and  collected  from 
each  stockholder,  and  that  the  trustees  were  authorized  to  draw 
up  a  suitable  form  of  lease  to  be  executed  to  stockholders  upon 
said  basis. 

Plaintiff  was  present  at  the  meeting  as  the  representative  of 
his  wife,  a  stockholder,  and  voted  in  favor  of  the  resolution.  In 
June,  1884,  the  trustees  ordered  tlie  leases  to  stockholders  to  be 
executed  by  the  president.  In  September,  1884,  the  trustees 
approved  and  adopted  the  form  of  lease.  In  October,  1884,  the 
building  having  been  completed,  the  plaintiff  obtained  the  keys 
of  the  apartment  assigned  to  him  and  took  possession  of  his  apart- 
ments, and  expended  certain  moneys  on  the  completion  of  the 
same.  On  the  1st  of  December,  1884,  the  plaintiff  rented  the 
premises.  On  the  11th  of  May,  1885,  the  plaintiff  surrendered 
the  certificate  which  he  had  received  from  Van  Brunt  of  the 
seventy  shares  and  received  in  heu  thereof  the  original  seventy 
shares  and  sixty-seven  additional  shares  of  the  increased  stock. 
In  the  summer  of  1885  a  lease  of  the  apartment,  duly  executed 
by  the  president,  was  tendered  to  him.  He  declined  not  only  to 
aocept  this  but  any  lease.  In  October,  1 886,  the  apartments  hav- 
iiig  been  vacated  by  the  plaintiff's  tenant,  the  defendant  took  pos- 
session ,  whereupon  the  plaintiff  brought  this  action  of  ejectment. 
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A.  T.  Coinpton  for  appellant.    The  prospectus,  the  sub- 
scription, the  resolution  adopting  the  prospectus  and  the  assign- 
ment of  the  apartments,  entitled  each  stockholder,  on  payment 
for  his  stock,  to  the  apartment  subscribed  for  and  assigned  to 
him.     {Boardman  v.  Z.  S,  cfe  M.  S,  JR.  Co.j  84  If.  Y.  157; 
Zarillard  v.  Clyde,  86  id.  384;    81  id.  ^QS  ;   Kent  v.  Q.  M. 
Co.,  78  id.  159 ;  Z.  O.,  etc.,  R,  R.  Co.  v.  Mason,  16  id.  451; 
U.  IL  Co.  V.  Ilersee,  79  id.  455 ;  Burr  v.  Wilcox,  22  id.  551.) 
The  plaintiff  purchased  this  stock  and  the  apartment  there- 
with connected  from  said  Van  Brunt,  and,  as  assignee,  acquired 
all  his  rights.     {Sheridan  v.  Mayor,  etc.,  68  N.  Y.  30 ;  Itouir 
ledge  v.  W.  Co.,  119  id.  592  ;  ^Isham  v.  Buckingham,  49  id. 
216 ;  Jones  v.  T.  II.  E.  R.  Co.,  57  id.  196  ;  Cuttiiig  v.  Darn^ 
eral,  88  id.  410 ;  Peterson  v.  Mayor,  etc.,  17  id.  449 ;  Eoagy. 
LamoiU,  60  id.  96, 101 ;  BUke  v.  Griswold,  103  id.  429, 434 ; 
Trustees,  etc.,  v.  Smith,  118  id.  634,  641.)    Ko  additional 
instrument  was  necessary  to  vest  in  plaintiff  the  title  to  the 
apartment  in  question.     {Tuffts  v.  P.,  etc.,  Co.,  96  Mass.  407; 
A.  Co.  V.  Mayor,  etc.,  55  N.  Y.  495;  Laws  of  1848,  chap.  40, 
§  7 ;  Burr  x.WiUox,  22  N.  Y.  551 ;  YanDyck  v.  McQuade, 
86  id.  38 ;  Beveridge  v.  N.  T.  E.  E.  Co.,  112  id.  1 ;  Woodw. 
Fleet,  36  id.  499  ;  Taylor  v.  Millard,  118  id.  244 ;  MiUer  v. 
Ball,  64  id.  286 ;  J.  P.  Co.  v.  Chandler,  91  Mass.  159.)    No 
action  was  taken  by  the  stockholders  or  trustees  effectual  in 
law  to  divest  plaintiff  of  his  title  to  this  apartment     (  TTXittfo- 
sey  V.  Franz,  74  N,  Y.  456 ;  Humphreys  v.  N.  Y.,  L.  E.  & 
^Y.  E.  E.  Co.,  121  id.  435;    Vail  v.  UamilUm,  85  id.  453; 
^Yard  v.  IL  E.  B.  Co.,  125  id.  230,  235 ;  Nm/es  v.  Ander- 
son, 124  id.  175 ;  Coe  v.  Ilobhj,  72  id.  141,  146,  147;  Bed- 
ford V.  Terhune,  30  id.  453,  463 ;    Chamberlain  v.  Dunlap, 
126  id.  45,  51 ;   Laws  of  1848,  chap.  40,  §  6 ;    1  Potter  on 
Corp.  125 ;  In  re  L.  I.  E.  E.  Co.,  19  Wend.  37 ;  Halpin  v. 
Ins.  Co.,  N.  A.,Vm  N.  Y.  73,  78 ;  Wakefiddy.  Fargo,  90  id. 
213.)   The  by-laws  did  not  authorize  the  affixing  of  a  rental  to 
the  apartments  purchased  by  and  apportioned  to  the  stock- 
holders.    (Laws  of  1848,  chap.  40,  §  7 ;   Angell  &  Ames  on 
Corp.  [11th  ed.]  §  333  ;   Kent  v.  Q.  M.  Co.,  78  N.  Y.  159.) 
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Plaintiff  was  in,  and  entitled  to,  the  lawful  possession  of  the 
apartment  in  question.  The  eviction  was  illegal.  Ejectment 
will  lie  to  recover  possession.  {Bristor  v.  Burr^  120  N.  Y» 
427,  433  ;  In  re  Z.  /.  i?.  R,  Co.,  19  Wend.  37 ;  Dater  v.  T., 
etc,,  Co,,  2  Hill,  629 ;  Lepretl  v.  Kleinschmidt,  112  N.  Y. 
364 ;  Code  Civ.  Pro.  §  3343 ;  EUicott  v.  Mosier,  7  N.  Y.  201.) 
The  direction  of  a  verdict  for  defendant  was  error.  {Bagley 
V.  Bowe,  105  N.  Y.  171 ;  Clemence  v.  City  of  Auburn,  66 
id.  834  ;*  Stone  v.  Flower,  47  id.  656.)  The  exclusion  of  the 
evidence  to  which  plaintiff  excepted,  of  what  Mr.  Hurbert,. 
the  agent  of  the  company  in  the  sale  of  its  stock  and  a  director, 
told  the  plaintiff  as  intended  purchaser  as  to  the  ownership  of 
the  apartment  in  question  was  error.  {BecTcford  v.  Menier, 
107  N.  Y.  490 ;  Leslie  v.  K  Ins.  Co.,  63  id.  27;  Chadwich 
V.  Farmer,  69  id.  404;  Mayer  v.  Dean,  15  id.  556.) 
The  admission  of  the  resolutions  of  the  meeting  of  the  stock- 
holders of  January  29,  1884,  on  objection  as  incompetent  and 
immaterial,  was  error.  (Angell  &  Ames  on  Corp.  [11th  ed.} 
§§  489,  492 ;  People  v.  BatcheUyr,  22  N.  Y.  128;  PearsaU  v. 
W.  U.  T.  Co.,  124  id.  256 ;  Rudd  v.  EoUnson,  126  id. 
113;  Newhall  v.  Appleton,  124  id.  668.)  The  admission 
of  the  lease  on  objection  and  exception  as  incompetent 
and  immaterial  was  error.  {Brown  v.  N.  Y.  C  cj6  H. 
R.  R.  R.  Co.,  44  N.  Y.  76;  P.  Bank  v.  S.  A.  R.  C. 
Church,  109  id.  512.)  The  conclusion  of  the  court  below 
that  the  original  contract  was  modified  was  error.  (Angell 
&  Ames  on  Corp.  [11th  ed.]  §  233  ;  Moss  v.  Averill,  10 
N".  Y.  449 ;  Sheehan  v.  Hamilton,  4  Abb.  Ct.  App.  Dec. 
211 ;  PhiUips  v.  Gorham,  17  N.  Y.  270 ;  Wallace  v.  Walsh, 
125  id.  26 ;  Barr  v.  iV^.  Y.,  L.  E.  i&  W.  R.  R.  Co.,  Id.  263.) 
PlaintiiFs  assignor  could  not,  after  the  sale  of  tlie  stock, 
do  anything  which  in  law  or  equity  would  affect  plaintiff's 
right&  (Johnson  v.  Underhilly  52  N.  Y.  203 ;  Campbell  v. 
A.  Z.  Co.,  122  id.  455.)  Plaintiff  did  not  ratify,  consent  or 
agree  to  a  departure  from  or  modification  of  the  original  con- 
tract. {Smith  V.  Kidd,  68  N.  Y.  130,  142 ;  J^ing  v.  Mackel^ 
lar,  109  id.  215,  223 ;  Baldwin  v.  Burrows,  47  id.  199 ; 
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Smith  V.  Tracy,  36  id.  79 ;  WiUiams  v.  W.  IT.  T.  Co.^  93  id. 
162 ;  Paige  v.  WUlett,  38  N".  Y.  28,  31 ;  liiffgs  v.  (7.  M.  Ins. 
Co.,  125  id.  7,  11 ;  Baldwin  v.  Short,  Id.  553,  558 ;  Code 
Civ.  Pro.  §  500  ;  Linton  v.  U.  F.  Co.,  124  K  Y.  533  ;  Swift 
V.  S.  L  R.  T.  Co.,  123  id.  645 ;  Hart  v.  //.  R.  B.  Co.,  80  id. 
622 ;  Hawthorne  v.  Hodges,  28  id.  486 ;  BrowneU  v.  TTinn^, 
29  id.  400  ;  Goodsdl  v.  W.  U.  T.  Co.,  109  id.  147 ;  Outwater 
V.  Moore,  124  id.  66.) 

WHUam  H.  Shepard  for  respondent.  The  subscription  and 
prospectus  did  not  confer  upon  the  holder  of  stock  the  right 
to  an  apartment  free  of  rent.  (1  E.  S.  chap.  18,  §  2 ;  L.  0. 
S.  R.  R.  Co.  V.  Curtiss,  80  N.  Y.  219.)  The  plaintiff,  to 
succeed  in  this  action,  must  establish  a  legal  title.  Proof  of 
an  equitable  title  is  not  suflScient  to  support  the  action  of  eject- 
ment. {Rislej/  V.  Rice,  40  Hun,  586 ;  Beck  v.  Newton,  46 
Barb.  173 ,  S.  F.  M.  Co.  v.  Belcher,  49  Cal.  655 ;  Edes  v. 
Day,  4  Conn.  96.)  The  plaintiff  being  in  possession  as  a 
mere  licensee  or  tenant  at  will,  could  not  assign  or  transfer 
his  possession,  and,  by  underletting  the  apartment,  lost  all  pos- 
session therein,  so  far  as  the  defendant  is  concerned,  and  it  had 
the  right  to  resume  possession.  {People  v.  Field,  1  Lans.  238; 
Wright  v.  Moore,  21  Wend.  233 ;  Pierce  v.  TutOe,  53  Barb. 
166  ;  RocMund  v.  Schanck,  43  N.  Y.  448.)  But  even  if  the 
entry  were  unlawful,  since  the  defendant  has  the  legal  title,  it 
may  defend  its  possession  in  this  action.  {Jackson  v.  Farmer, 
9  Wend.  201.)  No  error  was  committed  in  the  exclusion  or 
admission  of  evidence,  and  the  plaintiff  was  not  prejudiced 
thereby.     {OlcoU  v.  T.  R.  R.  Co.,  27  N.  Y.  546.) 

Finch,  J.  The  decisive  inquiry  on  this  appeal  is  whether 
the  plaintiff  was  bound  by  the  by-laws  of  the  corporation,  and 
so  by  the  action  of  the  majority  of  its  stockholders. 

The  "  Chelsea  "  became  a  corporation  and  was  organized  as 
such  under  chapter  589  of  the  Laws  of  1881.  That  act  per- 
mits any  three  or  more  persons  to  organize  themselves  into  a 
corporation  "  for  the  purpose  of  purchasing,  acquiring,  main- 
taining and  improving  real  estate  for  residences,  homesteads 
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and  apartment  houses,  to  be  leased  and  conducted  by  the  cor- 
poration 80  formed,"  and  authorizes  it  to  distribute  its  prop- 
erty and  the  rents,  income  and  proceeds  thereof  among  its 
members  and  stockholders  "  in  such  manner  as  shall  be  deter 
mined  by  its  by-laws."  Ordinarily,  the  business  of  a  corpora- 
tion is  conducted  by  and  placed  within  the  control  of  its  board 
of  directors  or  trustees,  but  in  the  present  case  an  important 
limitation  was  attached  to  their  authority  by  the  by-laws  which 
were  adopted  the  day  following  the  formal  organization  of  the 
company.  Article  9  provides  that  "all  questions  as  to  the 
purchasing  of  land,  the  character  and  style  of  building  to  be 
erected  thereupon,  as  to  how  and  to  whom  and  at  what  rent 
the  several  apartments  shall  be  leased,  and  as  to  the  apportion- 
ing and  distributing  of  the  said  apartments  among  the  stock- 
holders shall  be  decided  by  the  vote  of  the  majority  of  the 
stock,  and  not  otherwise."  Authority  to  decide  these  ques- 
tions, which  were  vital  to  the  success  and  prosperity  of  the 
common  enterprise,  must  necessarily  rest  somewhere,  and  the 
statute  authorized  the  corporation  to  settle  that  for  itself 
through  the  operation  of  its  by-laws,  and  these  conferred  the 
authority  not  upon  the  trustees,  but  upon  the  majority  of 
the  stockholders.  Notwithstanding  that  fact,  the  board  of 
trustees  took  it  upon  themselves  to  adopt  the  prospectus 
which  had  previously  been  issued.  Tliat  contemplated  an 
outlay  of  five  hundred  and  eighty  thousand  dollars,  one-half 
of  which  was  to  be  obtained  by  mortgage  of  the  property,  and 
the  other  half  by  sales  of  stock.  The  prospectus  dealt  wholly 
in  estimates,  and  these,  as  is  generally  the  fact,  were  hopeful 
and  flattering  much  beyond  the  realized  truth.  A  subscrip- 
tion for  seventy  shares,  costing  thirty-five  hundred  dollars,  it 
was  asserted,  would  entitle  the  subscriber  to  certain  apartments 
on  any  of  the  floors  without  additional  rent.  But  all  this  was 
estimate  merely,  and  whoever  bought  the  stock  must  neces- 
sarily take  it  subject  to  the  authorized  control  and  the  emer- 
gencies which  the  actual  construction  should  develop.  One 
of  the  subscribers  was  Cruikshank,  who  acted  for  Yan  Brunt, 
and  to  the  latter,  in  virtue  of  his  seventy  shares,  was  assigned 
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the  apartment  in  controversy,  now  numbered  21,  and  whoee 
rights  afterwards  passed  to  the  plaintiff. 

But  before  the  latter  purchased,  great  changes  in  the  plan 
were  adopted,  which  at  once  made  the  results  outlined  by  the 
prospectus  utterly  impossible.  These  changes  made  the  build- 
ing thoroughly,  instead  of  partially,  fire-proof,  added  an  addi- 
tional story,  and  almost  exactly  doubled  the  contemplated 
expenditure.  The  plaintiff  was  present  at  the  stockholders' 
meeting  at  which  the  changes  were  made,  "  representing  his 
wife,"  and  favored  them  all.  The  by-laws  were  read  at  that 
meeting  and  in  his  presence.  He,  therefore,  perfectly  under- 
stood the  situation  and  knew  before  he  purchased  the  seventy 
shares  of  Van  Brunt  that  the  estimates  of  the  prospectus  had 
become  illusory  by  reason  of  the  added  expenditure.  Never- 
theless, he  bought  the  stock  and  went  into  possession  of  the 
apartments  assigned.  But  he  took  that  possession  subject  to 
the  action  of  the  majority  of  the  stockholders  as  provided  by 
the  by-laws. 

At  a  stockholders'  meeting  held  in  January,  1884,  which 
was  after  plaintiff's  purchase  of  Van  Brunt,  but  before  the 
transfer  of  the  stock  to  him  upon  the  books  of  the  corporatioD, 
it  was  unanimously  determined,  in  view  of  the  increased  cost 
of  the  structure  and  the  added  burden  of  the  mortgage  debt, 
to  increase  the  capital  stock  to  five  hundred  thousand  dollars 
and  to  charge  to  the  stockholders  as  rent  for  their  apartments 
ten  per  cent  upon  the  par  of  their  stock.  The  increased  capital 
was  distributed  ^c?  rata  without  additional  cost  to  the  stock- 
holders and  the  plaintiff,  when  he  took  his  stock  certificate, 
received  the  sixty-seven  new  shares  and  became  and  remains 
the  owner  of  one  hundred  and  thirty-seven  instead  of  seventy 
shares.  He  rented  the  apartment  assigned  to  him  for  eight 
hundred  and  fifty  dollars,  thus  receiving  as  interest  upon  his 
original  investment  about  twenty-four  per  cent,  and  utterly 
refused  to  pay  the  rent  or  accept  a  lease  as  tendered.  When 
his  tenant  vacated  the  apartment,  the  corporation  resiuned 
possession  of  it  and  excluded  him  from  it  after  having  many 
times  demanded  the  rent  and  been  refused. 
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I  agree  with  the  trial  judge  that  the  plaintiff  had  no  legal 
title  to  his  apartment,  but  an  equitable  right  to  it  upon  the 
reasonable  conditions  imposed  by  tlie  majority  of  the  stock- 
holders under  the  authority  of  the  by-laws.  By  rejecting 
those  conditions,  he  lost  his  right  to  the  apartment  assigned, 
and  has  no  title  to  it  upon  which  he  can  recover  the  posses- 
sion. The  original  prospectus  was  not  an  element  of  a  com- 
pleted contract,  but  a  tentative  plan,  subject  by  the  very  law 
of  the  corporate  organization  to  such  material  modifications  as 
the  necessities  of  the  enterprise  should,  require  and  a  majority 
of  the  associates  direct.  It  is  shown  that  the  certificate  of 
stock  is  only  such,  and  has  no  connection  with  any  specific- 
apartment.  It  simply  confers  upon  the  holder  the  rights  of  a. 
stockholder  and  those  rights  are  subordinate  to  the  law  of  the 
corporate  organization.  This  view  was  that  adopted  by  the 
courts  below  and  it  seems  to  us  correct. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  Mobris  A.  Young,  Respondent,  v,  Charles 
Straight,  Clerk  of  the  Village  of  Wellsburg,  Appellant. 

By  the  charter  of  the  village  of  Wellsburg  (Chap.  291,  Laws  of  1870,  as 
amended  by  chap.  68,  Laws  of  1887,  and  chap.  172,  Laws  of  1888),  every 
person  elected  or  appointed  to  office  is  required  to  take  and  file  with  the 
clerk  of  the  village  an  oath  of  office.  By  an  ordinance  of  the  board  of 
trustees  authority  was  conferred  upon  said  clerk  to  administer  such  oath. 
A  majority  of  the  inspectors  of  election  signed  a  statement  as  to  the  results 
of  an  annual  election  for  village  officers,  which  was  filed  with  the  clerk; 
this  showed  that  there  were  one  hundred  and  thirty-six  ballots  cast  for 
president,  of  which  sixty-six  were  cast  for  the  relator,  "Morris  A. 
Young,"  one  for  **  Morris  Young,"  one  for  "M.  A.  Young,"  one  was 
defective,  and  one  blank.  Defendant,  the  village  clerk,  when  applied  to 
for  that  purpose,  refused  to  administer  the  oath  of  office  to  the  relator, 
claiming  that  he  was  not  legally  elected.  Held,  that  a  mandamus  was 
properly  granted,  requiring  defendant  to  perform  this  duty;  that  he 
was  not  called  upon  to  decide  as  to  the  legality  of  the  applicant's  elec- 
tion; but,  in  his  ministerial  capacity,  was  obliged  to  administer  the  oath, 

SicKELS— Vol.  LXXXIII.        69 


546  People  ex  eel.  Young  v.  Steaioht.  [Oct, 


Statement  of  case. 


if  prima  facie  it  appeared,  as  it  did  in  this  case,  that  the  individittl 
desiring  to  be  sworn  had  the  greatest  number  of  votes,  at  least  if  he  was 
not  known  to  be  ineligible;  also,  that  a  certificate  from  the  inspectors  ss 
to  the  relator's  election  was  not  requisite. 
As  to  whether  the  clerk  might  refuse  to  administer  and  file  such  oath,  if 
the  applicant  was  known  to  be  ineligible,  qwtre, 

(Submitted  October  19,  1891;  decided  October  27,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  July  7, 1891, 
which  affirmed  an  order  directing  a  peremptory  writ  of  man- 
damus to  issue  to  defendant,  Charles  Straight,  clerk  of  the 
village  of  Wellsburg,  N.  Y.,  commanding  him  forthwith  and 
immediately  to  administer  to  and  file  the  oath  of  office  of  the 
relator  a&  president  of  said  village. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frederick   Oottim  for    appellant.      The    relator  was  not 
entitled  to  a  writ  of  peremptory  mandamus.     (High's  ExL 
Leg.  Eem.  §§  9, 10, 32 ;  People  ex  rel.  v,  Bd,  Suprs.y  64  N.  Y. 
600;  People  ex  rel,  v.  WendaUy  71  id.  171 ;  People  ex  rd,  v. 
Ifoytj  66  id.  606 ;  People  ex  rel.  v.  McLean^  UN.  Y.  Supp. 
851 ;   Johneon  v.  Lucds^  30  Tenn.  305 ;   Lucoa  v.  Mayham, 
79  Mass.  83 ;   People  ex  rd,  v.  SchieUimy  95  N.  Y.  124 ; 
People  \\  Bd.  Supra.,  12  Barb.  217 ;   People  v.  Myers,  50 
Hun,  479 ;  People  v.  P.,  W.  cfe  O.  P.  R.  Co.,  103  K  Y.  95; 
People  ex  rd.  v.  Becker^  3  N.  Y.  S.  R  202.)    Inasmuch  as 
the  peremptory  writ  was  granted  the  court  will  take  as  tnie 
all  the  statements  of  fact  of  the  opposing  affidavits.    {PeopU 
V.  R.,  W,  A  O.  R,  R,  Co.,  103  K  Y.  96 ;  People  exreLv. 
Painrum,  91  id.  385  ;  People  ex  rel.  v.  Cromwell,  102  id.  477; 
Code  Civ.  Pro.  §  2070 ;  MiUiken  v.  W.  U.  T.  Co.,  110  K  Y. 
403.)    The  defendant  is  not  obliged  to  administer  the  oath, 
even  if  the  relator  were  legally  elected.     {People  v.  N.  Y.,  L 
E,  cfe  W.  R.  R.  Co.,  104  N.  Y.  58.)    There  was  not  and  has 
not  been  at  any  time,  before  defendant,  any  evidence  that  the 
relator  was  elected.     (Laws  of  1870,  chap.  291,  §§  16, 19,  20; 
People  ex  rd.  v.  Bd.  Ccmodssera,  126  N.  Y.  392 ;  Peo]^  ex 
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rd,  V.  SeamdTij  5  Den.  409;  People  v.  Ooolc^  8  N.  Y.  67; 
People  ex  rd.  v.  Ferguson,^  8  Cow.  102 ;  Koriz  v.  Bd,  Cwnr- 
vasaersy  12  Abb.  fN.  C]  84 ;  Clark  v.  5rf.  JSearmnerSj  126 
Maes.  282;  People  ex  reL  v.  Dikeman^  7  How.  Pr.  124; 
Johnson  V.  Lucas^  30  Tenn.  305.)  The  title  to  an  office  can- 
not be  tested  by  either  the  peremptory  or  alternative  writ  of 
mandamus.  {People  ex  rel,  v.  Parker^  117  N.  Y.  86,  286  ; 
In  re  Gardner^  68  id.  467 ;  Leeds  v.  AUantic  City,  52  N.  J. 
L.  332 ;  People  ex  rd,  v.  Ferris,  76  K  Y.  326  ;  People  ex  rel. 
V.  Supra.^  58  How.  Pr.  141 ;  People  ex  rel,  v.  N.  Y.  I.  Asylum^ 
7  N.  Y.  S.  R.  277.)  It  is  only  where  there  is  a  declaration 
or  certificate  of  the  inspectors  of  election  showing  that  the 
claimant,  npon  the  face  of  the  facts,  is  entitled  to  the  office, 
or,  in  other  words,  where  nothing  stands  between  him  and  his 
right  to  take  the  official  seat,  that  the  writ  of  mandamus  will 
compel  the  administering  of  tlie  oath.  {E»  pa/rte  HecUhj  3 
Hill,  42 ;  Ashley's  Case,  4  Abb.  Pr.  35.) 

W.  E.  Knapp  for  respondent.  The  appellant  did  not  raise 
a  question  of  fact  (Laws  of  1870,  §  5  ;  Laws  of  1874,  chap. 
628 ;  People  ex  rel,  v.  McKvnney,  52  N.  Y.  347 ;  Kessd  v. 
Zeiser,  102  id.  114 ;  People  v.  CoUmSy  7  Johns.  549,  551,  5^52, 
553,  554 ;  People  ex  rd.  v.  Assessors^  etc.,  52  How.  Pr.  140 ; 
In  re  Williamsiurffy  1  Barb.  34 ;  People  ex  rd.  v.  Jennings, 
6  Cow.  579 ;  Acldey^s  Case,  4  Abb.  Pr.  35 ;  People  ex  rel.  v. 
Wilson,  119  N.  Y.  517;  People  ex  rd.  v.  Boa/rd,  etc.,  103  id. 
541-543 ;  West  v.  A.  F.  Bcmk,  4A  Barb.  179 ;  Wood  v.  Whit- 
ing, 21  id.  190-198  ;  Marsdsn  v.  Sweet,  Q6  N.  Y.  20&-210 ; 
Powers  V.  R.,  W.  &  0.  R.  R.  Co.,  3  Hun,  285 ;  AveriU  v. 
Day,  26  id.  319 ;  Bailey's  Code  Pleadings,  234.)  The  relator 
was  entitled  to  have  the  oath  of  office  administered  to  him  for 
the  reason  that  the  return  presumptively  showed  his  elec- 
tion to  the  office,  and  the  clerk,  being  a  ministerial  officer, 
had  no  right  to  decide  otherwise.  {People  ex  rel.  v.  Pean, 
3  Wend.  438;  People  ex  rel.  v.  Collins,  7  Johns.  594- 
553 ;  Fx  Pa/rte  Heath,  3  Hill,  43 ;  Wilcox  v.  Smith,  5  Wend. 
233 ;  Ackleifs  Case,  4  Abb,  Pr.  36 ;  People  v.  HoAjokms,  46 
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N.  Y.  10 ;  People  v.  Bd.  Suprs,,  12  Barb.  217;  NichoU  v. 
McLean^  101  IS,  Y.  327.)  The  appellant  having  failed  to  object 
to  the  Special  Term  adjudication  upon  all  the  questions  raised, 
whether  of  law  or  of  fact,  on  the  affidavits,  is  deemed  to  have 
consented  to  it  so  adjudicated.  {People  ex  reh  v.  City  of  New 
Torlcy  39  Barb.  622-538 ;  People  v.  Throop,  12  Wend.  187.) 
A  vote  cast  for  "  Morris  Young  "  must  be  counted  for  "  Morris 
A.  Young,"  because  the  law  knows  only  one  Christian  name. 
{People  V.  Cooky  14  Barb.  261-307 ;  Pecks  v.  Talmadge,  5 
Johns.  84 ;  Newton  v.  Porter ^  69  N.  Y.  1 ;  Franklin  v. 
Talmadgey  5  Johns.  84  ;  People  v.  Cooh^  8  N.  Y.  67 ;  People 
V.  Ferguson^  8  Cow.  102 ;  People  v.  Seaman^  5  Den.  409; 
People  V.  Peaae^  27  N.  Y.  85 ;   People  v.  Smith,  45  id.  79.) 

Per  Curiam.  The  appellant  has  refused  to  administer  the 
oath  of  office  to  the  respondent  and  raises  the  question  of  the 
right  to  compel  him  to  administer  it.  The  theory  of  his  case, 
apparently,  is  that  in  some  way  his  administration  of  the  oath  of 
office  would  amount  to  a  decision  as  to  the  respondent's  title  to 
the  office,  and,  as  he  denied  that  there  was  any  legal  election  of 
the  relator,  he  could  not  be  compelled  to  take  and  file  his  oatL 
But  that  is  not  so.  By  the  provisions  of  the  act,  under  which 
this  village  was  incorporated,  every  person  elected  or  appointed 
to  office  is  required  to  take  and  file  with  the  clerk  of  the  vil- 
lage an  oath  of  office.  By  an  ordinance  of  the  board  of  trust- 
ees of  the  village,  authority  was  conferred  upon  the  clerk  to 
administer  such  oath  of  office.  If  applied  to  for  that  purpose, 
he  was  not  called  upon  to  decide  as  to  the  legality  of  the 
applicant's  election  or  appointment ;  but,  in  his  ministerial 
capacity,  he  was  obliged  to  administer  the  oath  of  office,  if 
p7*im/i  facte  it  appeared  that  the  individual  desiring  to  be 
sworn  had  the  greatest  number  of  votes  at  the  charter  election. 
Perhaps,  too,  the  clerk  might  refuse  if  the  person  was  known 
to  be  ineligible.  At  this  election,  there  were  one  hundred  and 
thirty-six  ballots  cast,  of  which  sixty-six  were  for  the  opposing 
candidate,  O'Brien  ;  sixty-six  were  for  "Morris  A.  Yoang;" 
one  was  for  "  Morris  Young,"  and  one  was  for  "  M.  A.  Young ; " 
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one  was  defective,  antl  one  was  blank.  If  the  sixty-eight 
ballots  bearing  the  name  of  Young  were  legal  ballots  for  the 
relator  Morris  A.  Young,  then  he  had  received  a  majority  of 
the  votes  for  the  oflSce.  Whether  the  votes  given  for  "  Mor- 
ris Young "  and  for  "  M.  A.  Young "  should  be  counted  for 
the  relator  was  not  a  question  for  the  clerk  to  pass  upon,  when 
Young  applied  to  him  to  administer  the  oath  of  office.  It 
was  sufficient  that  the  returns  presumptively  showed  the 
relator's  election.  Thereupon  he  was  entitled  to  have  the 
proper  oath  of  office  administered  to  him,  in  order  that  he 
might  be  in  a  condition  to  assert  his  legal  rights. 

Upon  the  question  of  the  propriety  of  granting  the  writ  of 
peremptory  mandamus,  it  is  sufficient  to  say  that,  as  by  the 
paper  in  the  clerk's  possession,  signed  by  a  majority  of  the 
inspectors  of  election,  a  return  was  made  showing  that  a 
majority  of  the  ballots  were  for  the  candidate  named  Young, 
it  presumptively  showed  his  election  and  it  was  the  duty  of 
the  clerk  to  administer  the  oath  which  the  statute  requires 
every  officer  to  take  and  file.  It  is  not  material  that  the 
inspectors  did  not  make  a  certificate  as  to  Young's  election  to 
the  office.  They  did  sign  a  paper  showing  the  whole  number 
of  votes  given  for  each  person  voted  for,  and  that,  as  between 
the  candidates  O'Brien  and  Young,  a  majority  were  for  Young. 
That  paper  the  clerk  had  possession  of.  There  was  no  denial 
of  material  facts  alleged  or  established  by  the  relator  as  to  the 
results  of  the  election  appearing  from  the  paper  filed  with  the 
clerk,  or  concerning  his  identity,  and  hence  the  issuance  of  the 
writ  of  mandamus  to  compel  the  clerk  to  do  his  duty  was  per- 
fectly proper. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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In  the  Matter  of  the  Application  of  the  Directors  of  the 
Christian  Jensen  Company  (Limited)  for  a  Voluntary 
Dissolution. 

Upon  an  application  for  the  voluntary  dissolution  of  a  corporation,  under  the 
provisions  of  the  Code  of  Civil  Procedure  (§§  2419  et  ieq.)  the  court 
acquires  jurisdiction  upon  a  petition  properly  presented;  by  its  appoint- 
ment of  a  receiver  the  property  of  the  corporation  comes  into  its  posses- 
sion, and  it  has  power  to  preserve  and  protect  it;  for  this  purpose  it  maj 
prohibit  any  interference  therewith  in  any  action  thereafter  instituted. 

Even  if  the  order  granted  upon  the  petition  is  in  some  respects  irregular, 
imperfect  and  informal,  it  is  not,  because  of  this,  a  nullity. 

While  a  receiver  so  appointed  may  not  interfere  with  the  property  until  he 
has  filed  his  bond,  when  this  is  done  his  title  relates  back  to  the  date  of 
his  appointment. 

Even  as  to  property  of  which  the  corporation  had  wrongfully  obtained 
possession  before  the  appointment  of  a  receiver,  after  it  has  passed  into 
his  possession  the  owner  may  not,  without  first  obtaining  leave  of  the 
court,  replevy  it  in  an  action  against  the  receiver. 

An  application  under  said  provision,  prayed  for  a  dissolution  of  the  corpora- 
tion; the  order  granted  thereon  was  entitled  "  In  the  Matter  of  the  Appli- 
cation of  the  Directors  "  of  the  corporation  for  a  voluntary  dissolution. 
The  order  recited  that  the  corporation  was  insolvent,  and  required  all 
persons  interested  to  show  cause  why  the  prayer  of  the  petitioner  should 
not  be  granted.  HM^  that  this  was  substantially  a  requirement  to  show 
cause  ''why  the  corporation  should  not  be  dissolved/' and  so  was 
suflicient  in  this  particular. 

The  order  did  not  direct  its  publication  and  did  not  specify  the  newspapen 
in  which  it  was  to  be  published,  as  required.  (Code  Civ.  Pro.  §  2434.) 
Held,  that  while  this  was  a  defect,  it  was  not  one  which  rendered  the 
appointment  of  the  receiver  a  nullity;  also,  that  the  court  having  juris- 
diction of  the  proceedings  had  authority  to  make  an  order  nunc  pro 
tunc,  correcting  the  defect. 

(Argued  October  19,  1891;  decided  October  27,  1891.) 

Appeal  from  parts  of  an  order  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  made  July  2, 1891, 
which  affirmed  parts  of  an  order  of  Special  Term  set  forth  in 
the  opinion. 

The  nature  of  the  proceedings  and  the  facts,  so  far  as  mate- 
rial, and  the  portions  of  the  Special  Term  order  in  question  are 
stated  in  the  opinion. 
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John  Fennel  for  appellants.  The  proceeding  is  a  statutorv 
one,  and  unless  the  statute  is  fully  complied  with,  there  is  no 
jurisdiction.  (29  Hun,  449  ;  Code  Civ.  Pro.  §  2433 ;  Sha/rp 
V.  Spier,  4  Hill,  76 ;  In  re  Hall,  72  K  Y.  184 ;  Bloom  v. 
HendricJcj  1  Hill,  130  ;  In  re  Dtiboie,  15  How.  Tr.  7  ;  In  re 
Valentine,  72  N.  Y.  184 ;  StilweU  v.  Swartmit,  81  id.  109 ; 
Brown  v.  Mayor,  etc.,  3  Hun,  686 ;  People  ex  rd,  v.  Bd,  oj- 
Pdice,  6  Abb.  Pr.  164;  Sibley  y.  Waffle,  16  K  Y.  185  ; 
Bango  v.  Mcintosh,  23  Barb.  599.)  Where  there  is  a  failure 
to  comply  with  the  statute,  it  is  as  fatal  to  a  proceeding  in  a 
Superior  Court  as  to  a  proceeding  in  an  inferior  court.  {Bloom 
V.  Burdick,  1  Hill,  139 ;  Chamberlain  v.  J?.,  S,  P,  V.  Co., 
7  Hun,  557 ;  Bangs  v.  Mcintosh,  23  Barb.  598,  601.)  There 
was  no  jurisdiction  to  amend  the  order.  {Comin  v.  Merritt, 
3  Barb.  346 ;  In  re  Valentine,  72  N.  Y.  84 ;  Battel  v.  Torrey, 
65  id.  295  ;  People  v.  HuZbert,  46  id.  110 ;  StiUweU  v.  Swart- 
haut,  81  id.  109.)  The  order  of  March  10,  1891,  was  also 
void  because  it  did  not  provide  for  the  service  upon  the  stock- 
holders and  creditors.  (Code  Civ.  Pro.  §  2425.)  The  title  of 
the  receiver  was  not  vested  until  he  filed  his  official  bond. 
(Code  Civ.  Pro.  §§  715,  1788,  2423 ;  Kincaid  v.  Dwinnele, 
59  N.  Y.  548  ;  In  re  Stonehridge,  57  Hun,  441.)  The  court 
had  no  power  to  order  that  the  goods  taken  on  replevin  be 
delivered  to  the  receiver.  {G.  S.  Bank  v.  Habel,  80  N.  Y. 
273 ;  Code  Civ.  Pro.  §  2433.) 

John  C.  Coleman  for  respondent 

Earl,  J.  On  the  10th  day  of  March,  1891,  the  directors 
of  the  Christian  Jensen  Company  (Limited)  presented  a  peti- 
tion to  the  Superior  Court  of  the  city  of  New  York,  praying 
for  a  voluntary  dissolution  of  the  corporation.  As  the  peti- 
tion is  not  contained  in  the  record,  we  must  assume  that  it 
was  proper  in  form  and  substance.  In  fact,  no  objection  is 
made  that  it  did  not  comply  with  the  provisions  of  the  Code 
relating  to  the  voluntary  dissolution  of  corporations.  (§§  2419 
et  seq.)  Upon  the  presentation  of  the  petition,  the  court  made 
an  order  appointing  Isidor  Grayhead  temporary  receiver  of  all 
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the  proix3rty  and  assets  of  the  corporation,  as  anthorized  by 
section  2423  of  the  Code,  which  also  provided  tliat  all  *'  per- 
son or  persons  whomsoever,  whether  creditors  of  the  said 
Jensen  Company  (Limited),  or  otherwise,  are  hereby  enjoined 
and  restrained  from  bringing  or  continuing  any  action  against 
the  said  corporation  for  the  recovery  of  any  moneys  dne  said 
creditors  and  tmtil  the  further  order  of  this  court  in  the  prem- 
ises." The  next  day  the  rieceiver  filed  his  bond  and  became 
<|ualified  to  act ;  and  he  took  actual  possession  of  the  property 
of  the  corporation  on  the  twelfth  day  of  March.  The  order 
of  March  tenth  was  served  on  the  appellants,  who  composed 
the  firm  of  Charles  F.  Wahlig's  Sons,  on  March  twelfth,  bat 
no  copy  of  the  petition  was  served  with  the  order.  On  the 
twelfth  of  March,  the  attorney  for  the  petitioners,  withont 
notice  to  tlie  appellants,  made  a  motion  that  the  order  of 
March  tenth  be  amended  n^mc^/'o  tunc,  in  certain  particulans 
and  that  motion  was  granted.  On  the  eleventli  of  March,  the 
appellants  commenced  an  action  in  one  of  the  District  Courts 
in  the  dty  of  New  York  against  the  corporation  and  in  that 
action  a  writ  of  replevin  was  issued  to  one  of  the  city  mar- 
shals who  on  the  same  day  replevied  from  the  corporation 
certain  property  in  its  possession  ;  and  on  the  same  day  they 
commenced  an  action  in  the  Court  of  Common  Pleas  to 
recover  a  money  judgment ;  and  in  that  action  a  warrant  of 
attachment  was  issued  to  the  sheriff  of  the  city  and  county  of 
New  York,  and  on  the  same  day  he  attached  certain  property 
of  the  corporation.  Thereafter,  the  receiver  made  a  motion 
at  a  Special  Term  of  the  Superior  Court  to  restrain  the  prose- 
cution of  the  suits  thus  commenced  by  the  appellants,  and 
after  hearing  counsel  for  the  parties,  the  court  made  an  order 
granting  the  motion  and  permanently  restraining  the  appel- 
lants from  taking  any  further  proceedings  in  the  actions 
brought  by  them.  From  that  order,  they  appealed  to  the 
General  Term,  and  then  to  this  court. 

They  now  contend  that  the  first  order  made  by  the  Superior 
Court,  on  the  tenth  of  March,  did  not  require,  as  provided  in 
ejection  2423  of  the  Code,  all  persons  interested  in  the  corpora- 
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tion  to  show  cause  "  why  the  corporation  should  not  be  dis- 
solved," and  hence  that  the  order  was  a  nullity.  It  was  the 
presentation  of  the  petition  that  gave  the  court  jurisdiction, 
and  even  if  its  order  was  in  some  respects  irregular,  imperfect 
and  inf  onnal,  it  was  not  a  nullity.  It  was  effectual  to  appoint 
a  receiver,  and  the  moment  he  was  appointed  he  became  an 
officer  of  the  court,  and  from  that  time  the  property  of  the 
corporation  was  in  custodia  legiSy  and  the  court  had  the  power 
to  preserve  and  protect  it.  While  the  receiver  could  not  inter- 
fere with  the  property  of  the  corporation  until  he  filed  his 
1)ond,  yet  after  he  filed  his  bond,  his  title  related  back  to  the 
date  of  his  appointment ;  and  so  it  has  frequently  been  held. 
{Rutter  V.  Tallh^  5  Sandford's  Superior  Court  Reports,  610 ; 
AStorm  V.  WaddM^  2  Sandford!s  Chy.  Reports,  544 ;  WUaon  v. 
AUeUj  6  Barb.  542 ;  In  the  Matter  of  Berry ^  26  id.  55 ;  Deni- 
ing  V.  New  York  Marble  Company^  12  Abb.  Pr.  Reports,  66.) 

It,  therefore,  follows  that  when  this  property  was  attached 
and  replevied  on  the  eleventh  day  of  March,  the  title  was  in  the 
receiver,  and  the  property  was  in  the  custody  of  the  law,  and  the 
court  had  power  to  prevent  any  interference  with  it  in  any  action 
and  its  dissipation  and  removal  by  writ  of  replevin  or  attachment. 

The  court  had  express  authority,  under  section  2423  of  the 
Code,  to  restrain  proceedings  in  the  action  in  which  the  attach- 
ment was  issued.  As  to  the  replevin  action,  if  the  corporation 
had  been  a  naked  wrong-doer  in  obtaining  or  retaining  the 
possession  of  the  appellants'  property,  and  they  had  been  the 
absolute  owners  of  the  property,  they  could  have  replevied  it 
from  the  wrong-doer  before  it  came  into  the  actual  possession 
of  the  receiver,  and  thus  into  the  custody  of  the  court  Even 
then,  after  the  property  had  passed  with  the  other  property 
into  the  actual  possession  of  the  receiver,  it  could  not,  without 
leave  of  the  court  first  obtained,  have  been  replevied  from  him 
in  an  action  against  him.  The  only  remedy  then  of  the  appel- 
lants would  have  been  by  an  action  commenced  with  the  leave 
of  the  court,  or  by  petition  to  the  court.  {Noe  v.  Gibson^  7 
Paige,  513 ;  Riggs  v.  Whitney^  15  Abb.  Pr.  388 ;  Chautauqua 
County  Bamk  v.  Risley^  19  N.  Y.  369 ;  Barton  v.  Barbour^ 
SiCKELs — Vol.  LXXXIII.         70 
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104  U.  S.  126 ;  Evelyn  v.  Lewis^  3  Hare,  472 ;  Ex  parte  Cock- 
rwne^  Law  Eeports  [20  Eq.  Cas.]  282 ;  High  on  BeceiverB,  §  143.) 
But  here  there  was  no  proof  showing  what  the  relations  of  the 
corporation  and  the  appellants  to  the  property  replevied  were. 
The  appellants  may  have  heen  mortgagees  or  pledgees,  or  the 
corporation  may  have  purchased  or  obtained  the  property  by 
fraud,  which  the  appellants  could  disaffirm.  In  either  of  these 
cases  the  corporation  had  an  interest  in  the  property  and  in  its 
final  disposition,  and  it  should  remain  in  the  custody  of  the 
court,  to  be  disposed  of  in  this  proceeding  under  the  rules  and 
practice  applicable  to  such  case& 

As  to  the  alleged  defects  in  the  order  of  March  tenth,  it 
did,  in  substance,  require  all  persons  interested  to  show  cause 
"  why  the  corporation  should  not  be  dissolved."  The  title  of 
the  order,  "  In  the  Matter  of  the  Application  of  the  Directors 
of  the  Christian  Jensen  Company  (Limited)  for  a  Voluntary 
Dissolution,"  showed  that  the  proceeding  was  for  a  voluntary 
dissolution  of  the  corporation,  and  the  order  recited  that  the 
corporation  was  insolvent,  and  it  required  all  persons  to  show 
cause  why  the  prayer  of  the  petition  should  not  be  granted. 
Under  the  provisions  of  the  Code,  the  only  prayer  to  be  con- 
tained in  the  petition  is  for  a  dissolution  of  the  corporation,  and 
we  think  the  order  in  substance  required  the  persons  interested 
to  show  cause  why  such  a  prayer  should  not  be  granted. 

It  is  also  objected  that  the  order  is  defective  for  not  com- 
plying with  the  provisions  of  section  2424  of  the  Code,  because 
it  did  not  require  the  order  to  be  published,  and  did  not 
specify  the  newspapers  in  which  it  was  to  be  published.  It  is 
quite  true  that  that  is  a  defect  which  the  parties  could  have 
taken  advantage  of  by  motion,  or  in  some  other  way,  but  it 
was  not  a  defect  which  rendered  the  appointment  of  the 
receiver  a  nullity.  Furthermore,  the  court  having  jurisdic- 
tion of  the  proceeding,  could  make  an  order  as  it  did,  nunc  pro 
tunCy  correcting  the  formal  defects  in  its  order.  Such  an 
order  was  in  furtherance  of  justice,  did  not  interfere  with  any 
rights  which  had  accrued,  did  no  harm  to  any  one,  and  the 
court  was  perfectly  competent  to  make  it     It  is  quite  true 
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that  if  the  order  made  on  the  tenth  had  been  an  absolute 
nullity  the  court  would  have  been  without  power  to  interfere 
with  the  seizure  of  the  property  under  the  attachment  and 
writ  of  replevin  by  thereafter  making  an  order  nunc  pro  tunc 
which  then  for  the  first  time  became  effectual. 

Our  conclusion,  therefore,  is  that  by  the  order  made  on  the 
tenth  of  March,  upon  a  petition  properly  presented,  the  court 
acquired  jurisdiction  of  the  proceeding ;  that  its  appointment 
of  the  receiver  was  valid ;  that  the  property  thus  came  into  its 
possession,  and  that  it  had  a  right  to  prohibit  an  interference 
therewith  in  any  action  thereafter  instituted. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Theodore  McKuskie,  Respondent,  v.  John  Hendbiokson, 

Appellant. 

While  the  courts  may  interpret  doubtful  or  obscure  phrases  and  imperfect 
language  in  a  statute  so  as  to  give  effect  to  the  presumed  intent  of  the 
legislature  and  to  carry  out  what  appears  to  be  the  general  policy  of 
the  act,  they  may  not  import  therein  a  new  provision  to  cure  a  easiu 
omiwuSf  however  just  and  desirable  it  may  be  to  supply  the  omitted 
provision. 

As  costs  are  regulated  by  statue,  a  party  is  not  entitled  to  them  unless  he 
can  point  to  some  statute  giving  them  in  such  a  case. 

Plaintiff  recovered  judgment  against  defendant  in  a  Justice's  Court  for 
thirty  dollars  and  costs.  Defendant  appealed  to  the  County  Court, 
demanding  a  new  trial,  and  served  an  offer  allowing  judgment  against 
him  for  five  dollars.  .  Plaintiff  did  not  accept,  and  made  no  offer  him> 
self.  On  trial  in  the  County  Court  a  verdict  was  rendered  for  plaintiff 
for  thirty-five  dollars.  Held,  that  under  the  provisions  of  the  Code  of 
Civil  Procedure  regulating  costs  upon  such  appeals  (§  8070,  as  amended 
by  chap.  522,  Laws  of  1885),  plaintiff  was  not  entitled  to  costs. 

It  teems  the  only  way  a  plaintiff  can  secure  costs  in  such  a  case  is  by 
making  an  offer  to  take  judgment  for  a  sum  specified,  and  if  defendant 
refuses  to  accept  he  is  liable  to  costs,  imless  the  recovery  is  more  favor- 
able to  him  than  the  offer. 

(Submitted  October  12,  1891;  decided  October  27,  1891.) 

Appeajl  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  8, 
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1890,  which  reversed  an  order  of  the  County  Court  of  Queens 
county,  setting  aside  the  taxation  of  costs  herein  and  reducing 
the  judgment  in  favor  of  plaintiff  by  deducting  therefrom  the 
costs  included  therein. 

The  plaintiff  recovered  a  judgment  in  a  Justices  Court  for 
thirty  dollars  damages,  besides  costs.  From  that  judgment 
the  defendant  appealed  to  the  County  Court,  demanding  a 
new  trial,  and  within  fifteen  days  after  the  service  of  the 
notice  of  appeal  caused  a  written  offer  to  be  served  upon  the 
plaintiff  allowing  judgment  to  be  entered  against  him  in  the 
County  Court  for  five  dollars.  The  plaintiff  did  not  accept 
the  offer,  and  made  no  offer  to  the  defendant.  A  new  tnsl 
was  had  in  the  County  Court  and  the  plaintiff  recovered  a 
verdict  for  thirty-five  dollars.  The  plaintiff's  attorney  then 
made  application  to  the  county  clerk  for  the  taxation  of  his 
costs,  and  tlae  clerk,  against  the  objection  of  the  defendant, 
adjusted  his  costs  at  $80.25,  and  judgment  was  entered  and 
docketed  in  favor  of  the  plaintiff  for  $115.25  damages  and 
costs.  Thereafter  the  defendant  made  a  motion  in  the  County 
Court  to  set  aside  and  vacate  the  adjustment  of  costs  made  by 
the  clerk,  and  that  motion  was  granted,  the  court  holding  that 
the  plaintiff  was  not  entitled  to  costs  against  the  defendant, 
but  was  entitled  to  judgment  for  the  damages  only.  From  the 
order  of  the  County  Court  the  plaintiff  appealed  to  the  General 
Term,  where  it  was  held  that  the  County  Court  had  erred,  and 
its  order  was  reversed,  and  thus  the  allowance  of  costs  to  the 
plaintiff  was  confirmed.  By  leave  of  the  Greneral  Term  the 
defendant  appealed  from  its  order  to  this  court 

Harrison  S,  Moore  for  appellant. 

Henry  A,  Montfort  for  respondent  The  respondent  was 
entitled  to  costs.  (Code  Civ,  Pro.  §§  3068,  3070,  3073 ;  Laws 
of  1885,  chap.  522 ;  Code  Pra  §  371 ;  HoUenbeck  v.  Knapp, 
12  Hun,  207.) 

Eabl,  J.  Costs  are  regulated  by  statute,  and  unless  the 
plaintiff  can  point  to  some  statute  giving  him  costs  in  a  case 
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like  this  he  is  not  entitled  to  any.  He  is  not  entitled  to  costs 
bj  virtue  of  any  general  provision  contained  in  section  3228 
of  the  Code,  because  he  did  not  recover  as  much  as  fifty  dollars. 
The  only  section  of  the  Code  relating  to  costs  in  a  case  like 
this  is  3070,  and  that  provides  as  follows :  "  Upon  an  appeal 
provided  for  in  this  article,  from  a  judgment  for  a  sum  of 
money  only,  either  party  may  within  fifteen  days  after  service 
of  the  notice  of  appeal,  serve  upon  the  adverse  party,  or  upon 
his  attorney,  a  written  offer  to  allow  judgment  to  be  rendered  in 
the  appellate  court,  in  favor  of  either  party,  for  a  specified  sum. 
If  the  offer  is  not  accepted,  it  cannot  be  proved  upon  the  trial. 
If  the  party,  within  ten  days  after  service  of  the  offer  upon 
him,  serves  upon  the  pckrty  making  the  same,  or  upon  his 
attorney,  written  notice  that  he  accepts  the  offer,  he  must  file 
it  with  an  affidavit  of  service  of  the  notice  of  acceptance,  with 
the  clerk  of  the  appellate  court,  who  thereupon  must  enter 
judgment  accordingly.  Where  an  offer  is  made  as  above 
provided,  the  party  refusing  to  accept  the  same  shall  be  liable 
for  costs  of  the  appeal,  unless  the  recovery  shall  be  more  favor- 
able to  him  than  the  sum  offered.  If  neither  party  make  an 
offer  as  provided  herein,  the  party  in  whose  favor  the  verdict, 
report  or  decision  in  the  appellate  court  is  given,  shall  be 
entitled  to  recover  his  costs  upon  the  appeal." 

The  plaintiff  refused  to  accept  defendant's  offer,  and  as  the 
recovery  was  more  favorable  to  him  than  the  sum  offered,  he 
was  not  liable  to  pay  costs  to  the  defendant.  But  there  is  no 
provision  in  the  Code  giving  the  plaintiff  costs  in  such  a  case 
against  the  defendant  where  the  recovery  is  for  less  than  $50, 
and  no  language  is  used  indicating  that  such  was  the  legisla- 
tive intention.  The  only  way  in  which  plaintiff  can  secure 
his  right  to  costs  in  such  a  case  as  this  is  by  making  an  offer 
to  take  judgment  for  a  sum  specified,  and  then  if  the  defendant 
refuses  to  accept  the  offer  he  will  be  liable  to  costs  unless  the 
recovery  is  more  favorable  to  him  than  the  offer.  Here  the 
plaintiff  could  have  offered  to  take  the  judgment  in  the  County 
Court  for  thirty  dollars,  or  any  other  sum  not  exceeding  thirty- 
five  dollars,  and  could  thus  have  secured  his  right  to  costs.    It 
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may  be  the  legislature  intended  that  this  practice  should  be 
pursaed.  Previous  legislation  upon  the  subject  of  costs  in 
such  a  case  as  this  has  no  tendency  whatever  to  justify  the 
plaintiffs  contention.  There  was  a  special  provision  in  section 
371  of  the  old  Code,  that  upon  an  appeal  to  the  County  Court, 
where  a  new  trial  was  had,  "  the  respondent  shall  be  entitled 
to  recover  costs  where  the  appellant  is  not."  In  1885  section 
3070  of  the  present  Code  was  amended  so  as  to  read  as  it  now 
is.  Prior  to  that  amendment  it  provided  as  follows :  "  If  the 
o£Eer  is  made  and  not  accepted,  and  the  verdict,  report  or 
decision  of  the  appellate  court  is  more  favorable  to  the  appel- 
lant than  the  amount  of  the  offer,  the  appellant  is  entitled  to 
recover  costs  upon  the  appeal ;  otherwise  the  respondent  ib 
entitled  to  recover  costs.^^  Here  again  was  a  special  pro- 
vision giving  the  respondent  costs.  The  special  provisiona 
found  in  the  old  and  the  present  Code  giving  costs  to  the 
respondent  are  not  contained  in  the  Code  as  it  now  is.  The 
provision  was  dropped  out  in  1885,  and  we  cannot  say  that 
the  legislature  intended  that  it  should  be  retained.  As  the 
Code  now  is,  each  party  can  secure  his  costs,  or  secure  himself 
against  costs,  by  making  the  offer  provided  for  in  the  section. 

In  construing  a  statute  the  legislative  intention  must  be 
sought  in  the  language  used  therein  contained  with  such  helpe 
as  the  canons  of  interpretation  allow.  But  new  language,  or, 
as  in  this  case,  an  entirely  new  provision,  cannot  be  imported 
into  a  statute  giving  it  a  meaning  not  otherwise  found  therein. 
While  the  courts  may  interpret  doubtful  or  obscure  phrases 
and  imperfect  language  in  a  statute  eo  as  to  give  effect  to  the 
presumed  intention  of  the  legislature,  and  to  carry  out  what 
appears  to  be  the  general  policy  of  the  law,  they  cannot,  by 
construction,  cure  a  castes  oniissua^  however  just  and  desirable 
it  may  be,  to  supply  the  omitted  provision. 

Our  conclusion,  therefore,  is  that  the  order  of  the  General 
Term  should  be  reversed,  and  the  order  of  the  County  Court 
affirmed,  with  costs  to  the  defendant  of  the  appeal  to  the 
General  Term  and  to  this  court 

All  concur,  except  Andrews,  J^  not  voting. 

Order  reversed. 
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Jamss  p.  Kernoohan,  Individually  and  as  Execntor,  etc., 
et  al.,  Respondents,  v.  The  Kew  Yobk  Elevated  Eailboad 
Company  et  al.,  Appellants. 

The  construction  of  an  elevated  railroad  in  a  dty  street,  without  having 
acquired  the  easements  therein  of  an  abutting  owner,  if  it  diminishes 
the  rental  value  of  his  property,  is  an  injury  to  the  inheritance,  and 
although  the  owner,  after  such  construction,  has  leased  his  premises,  he 
may  maintain,  and  has  the  exclusive  right  to  maintain,  an  action  for  the 
damages  sustained,  •'.  e,,  for  the  diminution  in  the  rental  Talue  caused  by 
the  construction  and  operation  of  the  railroad  during  the  period  in  which 
the  premises  were  in  the  actual  occupation  of  tenants  under  the  lease. 

Upon  the  death  of  such  lessor,  intestate,  or  having  devised  the  land,  the 
right  to  damages  accruing  after  his  death  goes  with  the  title  to  his  heirs 
or  devisee,  not  to  his  personal  representatives. 

H  Mem»  that  where  a  lease  was  executed  prior  to  the  construction  of  the 
road,  the  lessee  is  the  party  entitled  to  maintain  the  action. 

Where,  upon  the  trial  of  an  action  by  an  abutting  owner  to  recover  such 
damages,  a  question  calling  for  the  opinion  of  an  expert  witness  called 
by  pUintiff  as  to  what  would  have  been  the  value  of  the  premises  if  the 
road  had  not  been  constructed,  a  general  objection  of  incompetency 
was  interposed,  which  was  overruled,  held,  no  error;  that  the  objection 
did  not  raise  the  point  that  the  opinion  of  the  witness  was  inadmissible; 
that  it  was  aimed  not  at  the  mode  of  proof,  but  rather  at  the  compe- 
tency of  the  fact  sought  to  be  proved. 

(Argued  October  9,  1891;  decided  December  1,  1801.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York  made  February  13, 1891,  which 
afSrmed  a  judgment  in  favor  of  plaintiffs  entered  upon  a  decis- 
ion of  the  court  on  trial  without  a  jury. 

This  action  was  brought  to  recover  damages,  arising  from 
the  interference  with  plaintiffs'  easement  in  a  street  in  New 
York  city,  by  the  construction  and  maintenance  therein  of  an 
elevated  railroad  by  defendant.  Upon  the  trial  a  witness 
called  by  plaintiff,  who  testified  that  his  business  was  that  of 
appraiser  of  real  estate,  after  testifying  in  regard  to  the  premises, 
their  rental  and  value  before  and  after  the  building  of  defend- 
ant's road,  was  asked :  "  What,  in  your  opinion,  would  be  the 
value  of  that  property  to-day  if  there  were  no  such  road  there 
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as  you  have  described  ? "     Defendants'  connsel  objected  to  this 
evidence  on  the  ground  that  it  was  incompetent    The  court 
overruled  the  objection  and  an  exception  was  taken  and  the 
witness  answered. 
The  other  material  facts  are  stated  in  the  opinion. 

Samicel  Blithe  Rogers  for  appellants.  It  was  error  to  award 
damages  for  the  period  covered  by  the  lease  which  was  ou^ 
standing  when  plaintiffs'  title  was  acquired.  {GrrisuDcld  v. 
M.  E.  B.  Co,,  122  N.  Y.  102;  Vline  v.  N.  T.  C.  B.  R.  Co., 
101  id.  98, 126;  Pond  v.  M.  E.  R.  Co.,  112  id.  186, 188; 
TaUman  v.  Jf.  E.  R.  Co.,  121  id.  119,  124;  Dean  v.  M.  K 
R.  Co.,  115  id.  540;  Post  v.  M.  E.  R.  Co.,  125  id.  697; 
Filer  v.  iV^.  Y.  C.  R.  R.  Co.,  49  id.  44.)  It  wa^  error  to 
permit  witnesses  for  plaintiff  to  state  what,  in  their  opinion^ 
would  have  been  the  fee  and  rental  values  of  this  property 
had  the  railway  not  been  built.  {MeGean  v.  M.  R.  Co.,  117 
IX.Y.  219;  Avery  y.JV.  T.  C&H.R.R.R.  Co.,  121  id.  31.) 
The  objections  were  sufficiently  specific.  {Avery  v.  If.  Y.  C. 
&  H.  R.  R.  R.  Co.,  121  N.  Y.  31.)  The  admission  of  incom- 
petent evidence  is  presumptively  injurious  to  the  appellanta 
It  cannot  be  disregarded  unless  shown  conclusively  to  be  innocu- 
ous. It  is  not  enough  that  its  exclusion  would  probably  not 
have  affected  the  result.  {Coleman  v.  People,  58  N.  Y.  665, 
562;  Starfyird  v.  Barrows,  43  id.  200;  Anderson  v.  B., 
etc.,  R.  Co.,  53  id.  835;  People  v.  Fernandez,  35  id.  59; 
Foote  V.  Beecher,  78  id.  155,  157 ;  WiUiams  v.  Fitch,  18  id. 
546 ;  Carroll  v.  Biemd,  95  id.  252, 256 ;  Bblcomb  v.  HoiofynJb, 
95  id.  316,  329.) 

G.  WiUett  VanNest  for  respondents.  There  was  no  error . 
in  the  admission  of  evidence  as  to  the  values  the  property 
would  have  were  there  no  railroad.  {McGean  v.  M.  R.  Co., 
117  N.  Y.  222;  Crawford  v.  M.  E.  R.  Co.,  120  id.  624; 
Adams  v.  People,  63  id.  621 ;  Croshy  v.  Day,  81  id.  242 ; 
Wa/rd  V.  Kilpatrick,  85  id.  413,  416  ;  Honsee  v.  Hammond, 
39  Barb.  89 ;  HolcoTnb  v.  Eolcomb,  95  N.  Y.  324 ;  Reed  v. 
McConneU,  101  id.  270 ;  Avery  v.  N.  Y.  C.  dh  R.  R.  R.  R.  Ok, 
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121  id.  41 ;  Van  Wycklen  v.  City  of  Brooklyn,  118  id.  428, 
429 ;  Mayor,  etc.,  v.  Se€(yrd,  102  id.  582 ;  Carter  v.  N,  T.  E.  R. 
Co.,  25  J.  &  S.  462 ;  Eno  v.  M.  E.  R.  Co.,  24  id.  213 ;  N.  Y. 
N.  E.  Bank  v.  M.  E.  R.  Co.,  21  id.  511 ;  Lamrance  v.  M.  K 
R.  Co.,  12  N.  Y.  Supp.  546 ;  Code  Civ.  Pro.  §  1003 ;  Duns- 
comh  V.  HoUister,  49  Hun,  352 ;  Joy  v.  n<ypkins,  5  Den.  84 ; 
Rochester  v.  Budloiig,  10  How.  Pr.  289 ;  Hine  v.  N.  Y. 
E.  R.  Co.,  36  Hun,  293 ;  In  re  City  of  Roche%t&r,  40 
id.  588;  Reed  v.  R.,  W.  &  0.  R.  R.  Co.,  48  id.  213; 
Teerpening  v.  C.  E.  Nat.  Bank,  108  id.  660 ;  Lewis  on 
Em.  Domain,  436;  119  K  Y.  122.)  The  plaintiffs  were 
entitled  to  recover  for  losa  of  rents  from  November,  1886, 
to  May,  1887.  {Kane  v.  iV,  Y.  E.  R.  Co.,  34  K  Y.  a 
R  876 ;  Hamilton  v.  M  R.  Co.,  25  J.  &  S.  491 ;  Mortimer 
V.  M.  R.  Co.,  Id.  509 ;  Follit  v-  Lay,  58  Barb.  20 ;  Lamben 
V.  Hoke,  14  Johns.  383 ;  1  Chitty  on  PI.  157  ;  Harr  v.  Jach 
son,  11  Mass.  519;  Jessen  y.  Gifford,  4  Burr.  2141 ;  Bell  v- 
Midland,  10  C.  B.  [K  S.]  287 ;  Story  v.  N..  Y.  E.  R.  Co.,  9(3 
N.  Y.  145 ;  Hills  v.  MiUer,  3  Paige,  254  ;  Child  v.  CUppelL 
9  N.  Y.  246  ;  Tayl<yr  v.  Hopper,  62  id.  600  ;,  Arnold  v.  N. 
Y.  C.  R.  R.  Co.,  55  id.  662 ;  Glover  v.  MamJwMan,  19  J.  & 
S.  1,  3 ;  Broieatadt  v.  8.  S.  R.  R.  Co.,  55  K  Y.  220 ;  Com- 
ing  V.  T.  I.  <&  Jf.  Co.,  40  id.  191 ;  Campbell  v.  Seama/n,  63 
id.  568  ;  Griswold  v.  M.  E  JT.  Co.,  122  id.  102, 106 ;  Shep- 
ard  V.  M.  E.  R.  Co.,  117  id.  442 ;  MitcheU  v.  M.  E.  R.  Co.^ 
56  Hun,  543 ;  We/felman  v.  M.  E.  R.  Co.,  32  K  Y.  S.  R 
682 ;  D&yle  v.  I/yrd,  64  N.  Y.  361 ;  Jam£s  v.  Pla/nt,  4  Ad 
&  El.  749 ;  Wkedock  v.  Nooruin,  108  N.  Y.  578 ;  Rochester 
V.  N.  Y,  L.  E.  <&  W.  R.  R.  Co.,  110  id.  128.)  There  was 
no  defect  of  parties.  {Campbell  v.  Beamart,  91  N.  Y.  464; 
Roaeboom  v.  Roseboom,  81  id.  356 ;  Freeman  v.  Coit,  96  id. 
66,  68.)  The  court  properly  refused  to  find  defendants' 
proposed  conclusion  of  law,  viz.,  that  the  plaintiffs  were 
barred  by  acquiescence  from  maintaining  the  action.  (  Williams 
V.  N.  Y  a  dk  H  R.  R.  R.  Co.,  16  N.  Y.  97;  TaUman  v, 
M.  E.  R.  Co.,  121  id.  23 ;  Hentz  v.  L.  L  R.  R.  Co.,  13  Barb. 
666 ;  Ramuden  v.  Dyson,  L.  R  [1  H.  K]  129 ;  Mnrdock  v. 
SioKBLs— Vol.  LXXXIII.        71 
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Prospect^  73  K  Y.  579 ;  McMurmy  v.  McMurray^  66  id. 
175 ;  FuUwood  v.  FuUwoody  L.  E.  [9  Ch.  Div.]  178 ;  Mclean 
V.  McCarthy  J  96  U.  S.  258.)  The  rule  of  damages  asaltem- 
tive  to  the  injunction  is  the  diflerence  between  the  pfwentfee 
yalne  of  the  premises  and  the  valne  they  would  liave  were  no 
elevated  road  maintained  and  operated  iafn>nt  thereof.  {Law- 
rmice  v.  M.  E.  R,  Co.,  125  K  Y.  562;  Dmcker  v.  M.  KR. 
Co.,  106  id.  157 ;  1  Sedg.  on  Dam.  [7th  ed.]  282  ;  GI^u9  ?. 
Black,  50  K  Y.  147 ;  Dolan  v.  MerriU,  18  Hun,  28.)  There 
was  no  ground  shown  for  delaying  the  trial.  {Soils  v.  Wooding 
8  How.  Pr.  349 ;  Perry  v.  Dickerson,  85  N.  Y.  350 ;  White 
V.  Moah/y  8  Pick.  356;  Dawley  v.  Brovm,  79  K  Y.  399; 
StoweU  V.  Chamberlain,  60  id.  276.)  The  court  should  grant 
im  allowance  additional  to  costs  of  ten  per  cent.  {Abendroth 
T.  JV.  T.  E.  R.  Co.,  122  N.  Y.  1 ;  108  id.  660.) 

Andrews,  J.  This  case  and  several  others  now  awaiting 
decision  present  the  question  whether  the  owner  of  premises 
in  the  city  of  New  York,  who,  after  the  construction  of  the 
eJevated  railroad  in  the  street  upon  which  the  premises  abutted, 
leased  them  for  a  term  of  years,  can  maintain  an  action  for 
damag'es  for  the  impairment  of  easements  in  the  street  appur- 
tenant to  his  premises,  by  the  existence  and  maintenance  of 
the  road,  suffered  during  the  period  in  which  the  premises 
were  in  the  actual  occupation  of  tenants  under  the  lease,  or 
whether  the  right  of  action  is  in  the  lessee. 

The  case  presents  the  further  question  whether,  upon  the 
death  of  the  lessor,  intestate,  the  right  to  damages  accroing 
from  his  death  to  the  termination  of  the  lease  is  vested  in  his 
administrators  or  belongs  to  his  heirs,  who  succeeded  to  his 
title  to  the  land. 

There  is  a  further  question  of  evidence  to  which  reference 

will  be  made. 

The  question  as  to  the  respective  rights  of  lessor  and  leBsee 
under  lie  circumstances  stated  has  occasioned  considerable 
controversy,  and  has  been  argued  in  several  of  the  cases  before 
OS  with  much  ability,  and  this  question  will  be  first  considered. 
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The  proposition  that  the  structure  of  the  elevated  raikoad 
invades  property  rights  of  owners  of  abutting  property  is  no 
longer  an  open  question.  It  is  generally,  if  not  universally, 
true  that  the  structure  is  located  in  streets,  the  fee  of  which 
is  in  the  city  of  New  York.  The  building  and  operating  of 
the  road  involves  no  actual  entry  upon  the  lands  of  the  abut- 
ting owners,  nor  any  direct  injury  to  corporeal  hereditaments. 
The  act  of  the  defendant  was  not,  therefore,  a  trespass  upon 
land  of  another,  as  that  injury  is  defined  in  the  common  law. 
It  has  been  usual  in  these  cajses  to  denominate  the  injury  to 
abutting  owners  a  trespass.  Every  invasion  of  another's  rights 
is  such  in  a  general  sense,  and  in  this  general  sense  the  word 
has  been  used  as  a  convenient  term  to  characterize  the  wrong 
committed.  But  the  attempt  to  fasten  upon  this  use  an  impli- 
cation that  the  injury  is  one  to  the  immediate  occupier  of 
the  property,  viz.,  to  the  tenant  rather  than  to  the  landlord, 
has  no  justification. 

In  the  Story  case  the  court,  in  speaking  of  the  right  of  an 
abutting  owner  in  the  public  street,  said :  '^  The  right  thus 
secured  was  an  incorporeal  hereditament ;  it  became  at  once 
an  appurtenant  to  the  lot  and  formed  an  integral  part  of  the 
estate  in  it.  It  follows  the  estate  and  constitutes  a  perpetual 
incumbrance  upon  the  estate  burdened  with  it.  From  the 
moment  it  attached  the  lot  became  the  dominant,  and  the  open 
way  or  street  the  servient  tenement."  The  invasion  of  this 
incorporeal  right  by  the  structure  of  the  elevated  road  is  the 
gravamen  of  this  and  similar  actions,  and  such  an  injury, 
although  not  a  trespass  upon  land,  has,  throughout  the  course 
of  common  law,  been  remediable  by  an  action  for  damages, 
technicaUy  known  as  an  action  of  trespass  on  the  case. 

It  is  a  fundamental  proposition  that  only  the  party  injured 
by  a  wrongful  act  can  maintain  an  action  for  damages.  There 
may  be  difiSculty  in  some  cases  in  ascertaining  the  proper 
parly.  The  same  wrong  may  occasion  injury  to  several 
persons,  or  to  separate  and  distinct  interests  in  the  same 
property.  But,  he  only  is  entitled  to  maintain  an  action 
who  can  show  that  his  right  has  been  invaded,  and  to  such 
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person  or  persons  only,  is  the  wrong-doer  bound  to  make  com- 
pensation. The  owner  of  real  property,  so  long  as  he  is  in 
possession  and  has  not  leased  or  created  any  subordinate 
interest  in  the  land,  plainly  is  the  only  person  injured 
by  the  construction  and  maintenance  of  the  elevated  railway. 
His  easements  appurtenant  to  the  land  are  invaded  by  the 
structure,  constituting  an  injury  to  the  inheritance,  as  distin- 
guished from  a  mere  temporary  and  casual  wrong  or  trespass, 
not  affecting  the  permanent  value  or  use  of  the  premises.  It 
is  true  that  the  wrong  is  not  permanent  in  the  sense  that  it  k 
irremediable.  The  structure  may  be  voluntarily  removed,  or 
its  removal  may  be  compelled  on  the  application  of  abutting 
owners,  and  past  damages  may  be  recovered.  Until  the  com- 
pany shall  have  acquired,  by  condemnation  proceedings  or 
voluntary  cession,  the  rights  of  abutting  owners,  the  ordinary 
legal  and  equitable  remedies  are  open  to  them. 

It  is  found  as  a  fact  that  the  defendants  proclaim  their  inten- 
tion to  continue  to  maintain  and  operate  the  railroad,  and  this 
is  a  necessary  inference  from  the  situation.  The  character 
and  purpose  of  the  structure,  the  corporate  powers  and  obliga- 
tions of  the  defendants,  the  large  amount  expended  in  the 
enterprise,  the  right  of  condemnation  given  by  the  statutes  ifi 
convincing  evidence,  not  only  that  the  defendants  intend  per- 
manently to  operate  the  road,  but  also  that  when  necessaiy 
they  will  acquire  the  legal  right  as  against  all  parties  in 
interest.  That  under  these  circumstances  the  construction 
and  operation  of  the  road  before  any  consummated  right  has 
been  acquired  by  the  defendants,  whereby  the  owner  of  abut- 
ting property  is  deprived  of  the  full  enjoyment  of  his  property, 
constitutes  an  injury  to  the  inheritance,  admits,  we  think,  of 
no  doubt 

In  the  present  case  the  owner  of  the  lot  did  not  retain  the 
full  and  absolute  dominion,  but  carved  out  of  the  fee  a  term 
of  years ;  but  by  so  doing  he  did  not  divest  himself  of  his 
inheritance.  He  still  had  an  inheritance  in  the  land,  techni- 
cally a  reversion.  His  prior  absolute  and  unqnaliiied  estate 
was  divided  into  two  estates,  one  in  the  termor,  the  nature  and 
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quality  of  wliich  is  determined  by  the  lease,  and  the  other  in 
himself.     In  determining  whether  the  lessee  acquired  by  his 
lease  the  right  to  recover  damages  inflicted  upon  the  property 
by  the  road  during  the  term,  the  situation  at  the  time  the  lease 
was  executed,  the  terms  of  the  instrument  and  the  intention  of 
the  parties  thereto  are  to  be  considered.    The  first  and  most 
obvious  consideration  is  that  the  lease  was  of  the  lot,  and  that 
when  made,  the  incorporeal  and  appurtenant  easements  in  the 
street  to  the  extent  that  they  had  been  taken  or  invaded  by 
the  elevated  railroad,  had  been  practically  severed,  though  by 
wrong,  from  the  abutting  property.     The  part  so  taken  away 
was  not  enjoyed  in  connection  with  the  premises  leased  when 
tlie  lease  was  executed.     But  still  more  material  is  the  fact 
that  the  rent  reserved  in  the  lease  was  for  the  use  of  the  lot  in 
its  actual  situation.     This  is  not  stated  in  terms,  but  there  can 
be  no  other  reasonable  inference.     The  road  was  then  in  the 
street  and  was  intended  to  be  a  permanent  structure.     It  would 
be  an   unnatural  and   violent   presumption  that  the  lessor 
intended  to  exact  or  that  the  lessee  intended  to  pay  rent 
measured  by  the  value  of  the  use  of  the  premis^  without  the 
railroad,  on  the  supposition  that  it  would  be  removed  during 
the  term.     On  the  contrary  it  is  undoubtedly  true  that  the 
rent  reserved  in  leases  like  this,  represents  in  the  minds  of  the 
parties  the  value  of  the  use  of  the  premises  incumbered  by 
the  railroad.     The  rent  is  diminished  to  the  extent  of  the 
estimated  injury  from  this  cause  to  the  rental  value  of  the 
premises.     In  no  other  view  practically  could  property  built 
upon,   and  especially  business  property,   be  rented   at  all. 
Lessees,  usually  desire  leases  of  such  property  for  a  consid- 
erable period.      The  owner  could  not  ordinarily  rent  from 
day  to  day,  or  week  to  week.     The  loss  falls  upon  the  lessor, 
and  the  continuance  of  the  wrong  during  the  term  imposes 
no  pecuniary  loss  upon  the  lessee.     To  hold  that  the  right 
of  action  vests  in  the  lessee,  or  to  divide  the  claim  between 
the  owners  of  the  two  estates  would  be  contrary  to  equity  and 
to  the  presumed  intention  of  the  parties. 

There  are  many  cases  illustrajting  the   principle    before 
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adverted  to,  that  the  same  wrongful  act  may  affect  distinct 
interests  in  the.  same  property  and  give  a  separate  action  to  the 
several  owners.  It  was  held  as  long  ago  as  the  case  of  Bed- 
ingfidd  v.  Onslow  (3  Lev.  209),  that  lessee  and  reversioner 
may  each  have  an  action  for  an  injury  resulting  from  the  same 
wrong,  each  with  respect  to  his  particular  estate.  A  reversioner, 
however,  who  by  his  lease  has  vested  the  immediate  right  of 
possession  of  the  property  in  the  lessee,  sustains  no  legal 
injury  from  mere  temporary  or  eausual  trespasses  on  the  land. 
Such  wrongs  affect  the  possession  merely,  and  are  to  be 
redressed  at  the  suit  of  the  tenant  But  the  construction  of 
the  elevated  railroad  in  the  street  without  having  acquired 
the  easements  of  an  abutting  owner,  if  it  has  diminished  the 
rental  value  of  the  property,  is  a  wrong,  which,  within  the 
authorities,  affects  the  inheritance  and  gives  the  revisioner  a 
right  of  action.  He  has  been  compelled  to  accept  smaller 
compensation  for  the  use  of  his  property  than  he  otherwise 
would  have  received,  and  to  that  extent  has  been  deprived  of 
its  beneficial  enjoyment.  He  has  no  absolute  remedy  to 
compel  the  removal  of  the  structure,  since  the  right  of  con- 
demnation can  at  any  time  be  exercised  by  the  defendants. 
It  has  been  held  that  an  action  lies  by  a  reversioner  for  a 
wrongful  obstruction  of  lights  of  his  houses ;  for  a  permanent 
obstruction  in  the  adjacent  street ;  for  obstructing  a  private 
way  appurtenant  to  his  premises ;  for  preventing  the  access 
of  tenants  to  a  wharf,  and  for  fouling  a  stream  passing  his 
lands  upon  which  dye  works  had  been  erected.  {Jesser  v. 
Qifford,  4  Burr.  2141 ;  Leader  v.  Moxoii,  3  Wils.  461 ;  Bed- 
dingfield  v.  Onslow^  supra  /  Clowes  v.  Staffordshire  Potter- 
ies W.  W.  Co.,  L.  E.  [8  Ch.  App.]  125 ;  md^iU  v.  Moor,  9  C. 
B.  364 ;  Bell  v.  'Midland  Railway  Co.,  10  C.  B.  [K  S.]  237; 
See  Matt  v.  ShooJhredy  L.  R.  [20  Eq.]  22 ;  Addison  on  Torte, 
139.) 

It  is  obvious,  we  think,  within  the  authorities,  that  the  lessor 
in  a  lease,  made  after  the  construction  of  the  elevated  railroad, 
of  premises  abutting  thereon,  can  maintain  an  action  for  dam- 
ages for  the  loss  of  rents  occasioned  thereby.     The  principle 
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that  diminiahed  rental  value  is  a  basis  for  awarding  damages 
has  been  frequently  recognized  in  these  and  similar  cases. 
{Francis  v.  Sehoellhopf,  53  N.  Y.  152 ;  TaUman  Case,  121  id. 
119  ;  Drucker  Case,  106  id.  157;  Hussner  Casey  114  id.  433 ; 
Lawrence  Case^  126  id.  483.) 

It  is  also  a  necessary  deduction  from  the  circumstances 
attending  the  making  of  ordinary  leases  of  improved  property, 
executed  after  the  construction  of  the  elevated  railroad,  that 
the  right  to  recover  damages  is  vested  exclusively  in  the  lessor. 
The  drcmnstances  and  situation  forbid  the  inference  that  the 
parties  acted  upon  the  presumption  that  the  road  would  be 
removed  or  abandoned  during  the  term ;  on  the  contrary  they 
act  upon  the  presumption  that  the  wrong  will  be  continued, 
and  the  rent  reserved  is  fixed  upon  this  assumption.  Baker 
V.  Sanderson  (3  Pick.  348)  was  an  action  by  a  reversioner  for 
damages  for  obstructing  the  plaintiff's  miUs,  and  it  was  alleged 
in  the  declaration  that  in  consequence  of  the  obstrucrtion  ten* 
ants  had  threatened  to  quit  and  the  plaintiff  was  constrained  to 
make  a  reduction  in  rents.  The  court  held  that  the  declaration 
disclosed  a  good  cause  of  action  and  that  a  recovery  by  the  plain- 
tiff would  be  a  bar  to  any  action  by  the  tenants  for  the  same 
obstruction.  In  Sumner  v.  Tileston  (7  Pick.  198)  the  plaintiff 
sued  the  defendants  for  damages  caused  to  the  plaintiff^s  mill  by 
the  act  of  the  defendant  in  raising  a  dam  below.  During  the 
period  for  which  damages  were  claimed  the  mill  for  a  time  was 
occupied  jointly  by  the  plaintiff  (the  owner)  and  his  son,  and  for 
another  part  of  the  time  by  the  two  sons,  and  in  each  period 
the  plaintiff  reduced  the  rent  on  account  of  the  back  water. 
On  the  trial  one  of  the  sons  was  called  as  a  witness  by  the 
plaintiff,  and  objection  was  taken  to  his  competency  on  tlie 
ground  of  interest,  which  was  overruled.  On  appeal  the  court 
lield  that  the  plaintiff  was  entitled  to  maintain  the  action,  and 
on  the  question  of  the  competency  of  the  son  as  a  witness, 
Parkeb,  Ch.  J.,  said :  "  He  paid  for  the  use  of  the  mill  accord- 
ing to  the  value  of  the  rent,  deducting  the  obstruction.  He 
can  have  no  action  against  the  defendant  for  the  same  reason, 
viz. :  that  he  is  not  damnified."     We  sliould  be  very  reluct- 
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ant  to  make  a  decision  which  would  expose  the  defendant? 
to  a  double  action  in  eases  like  this,  and  we  are  satisfied  that 
the  cause  of  action  is  entire  and  is  solely  vested  in  the  lessor. 
In  a  case  where  the  lease  was  made  prior  to  the  constraction 
©f  the  road,  different  considerations  would  apply.  Under  such 
a  lease  the  lessee  is  the  party  who  would  he  entitled  to  main- 
tain the  action,  for  the  same  reason  that  we  hold  the  lessor  is 
entitled  in  the  present  case,  viz. :  tliat  he  suffers  the  injury. 
Other  cases  may  be  suggested,  as  for  example,  a  ground  lease 
made  either  before  or  after  the  construction  of  the  road,  and 
the  tenant  makes  erections  upon  the  land,  or  cases  where 
the  lease  is  for  such  a  long  term  as  practically  to  amount  to 
a  fee.  We  will  not  anticipate  what  nile  may  be  held  in  sacb 
cases.  It  is  sufficient  to  say  that  they  are  not  controlled  by 
the  present  decision. 

This  court  in  the  recent  case  of  Pappenheim  v.  Metro- 
politan Ehvated  Railroad  Co*  held  that  upon  an  abso- 
lute sale  in  fee  of  premises  on  a  street  through  which  the 
elevated  railroad  is  constructed,  all  right  to  damages  subsequent 
to  the  conveyance,  by  reason  of  the  location  and  operation  of 
the  railway  in  the  street,  vests  in  the  grantee.  This  conclusion 
feems  incontestable.  The  easements  of  an  abutting  owner, 
invaded,  are  appurtenant  to  his  premises,  and  in  the  nature  of 
things  they  are  indissolubly  annexed  thereto  until  extinguished 
by  release  or  otherwise.  They  are  incapable  of  a  distinct  and 
separate  ownership.  The  owner  of  a  lot  cannot  reserve  tliem 
upon  a  sale,  and  they  must  of  necessity  pass  as  appurtenant  to 
die  premises,  and  with  them  passes  to  the  purchaser  also  the 
right  to  any  remedy  for  their  invasion.  In  the  case  of  a  lease 
the  easements  remain  annexed  to  the  estate,  not  dissevered  in 
law  or  intention  from  the  inheritance,  and  whether  the  general 
owner  alone  can  assert  a  claim  for  damages,  or  whether  both 
lessor  and  lessee  have  an  action  will  depend  on  the  intention 
and  the  circumstancea  The  holding  that  the  vendee  acquires 
the  right  to  all  remedies  for  the  future  invasion  of  the  ease* 
ments,  accomplishes  substantial  justice.     Both  the  vendor  and 
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vendee  know  that  the  owner  of  the  land,  can  compel  the 
removal  of  the  road  from  the  street,  or  as  an  alternative  that 
the  company  must  institute  proceedings  for  condemnation. 
Under  such  circumstances  the  price  obtained  or  given  for  the 
property  would  not  ordinarily  be  regulated  on  the  assumption 
that  the  wrong  is  to  continue  unredressed  or  without  compen- 
sation, but  would  naturally  represent  approximately  the  value 
of  the  land,  as  if  no  road  had  been  built,  or  what  is  sub- 
stantially the  same  thing,  the  value  of  the  lot  in  its  existing 
situation,  supplemented  by  the  value  of  the  right  which  passes 
to  tlie  grantee  with  the  conveyance  to  recover  future  damages 
or  in  case  of  condemnation,  to  receive  full  compensation  for 
the  easements  taken.  In  case  of  leases,  neither  party  expects 
that  the  wrong  will  be  promptly  righted,  and  in  practice  as 
well  as  theory  the  rent  reserved  represents  the  impaired  value 
of  the  use.  Both  the  rule  declared  in  the  PappenJieim  case 
and  in  this,  operate,  as  near  as  may  be,  to  vest  the  right  to 
compensation  in  the  party  who  sustains  the  loss. 

As  to  the  second  question,  we  entertain  no  doubt  that  on 
the  death  of  the  lessor,  intestate  or  having  devised  the  land, 
the  right  to  damages  from  the  death  of  the  decedent  thereafter 
suffered,  goes  with  the  title  to  his  heirs  or  devisee,  as  the  case 
may  be.  The  lessor,  in  his  life-time,  never  had  any  claim  to 
recover  such  damages,  and  his  administrator  or  executor  can 
have  none.  It  might  happen  that  no  future  damages  would 
accrue.  Upon  the  road  being  discontinued  and  the  structure 
removed,  the  liability  of  the  company,  except  for  past  damages, 
would  cease  and  the  owner  who  had  leased  his  premises  for  a 
term  of  years  at  a  diminished  rent,  upon  the  assumption  that 
the  road  was  to  continue,  would  find  himself  in  the  position 
of  having  let  his  premises  for  what,  for  the  unexpired  term, 
might  be  an  inadequate  compensation,  but  this,  we  conceive, 
would  entitle  him  to  no  remedy  against  the  company.  Such 
damages  would  not  be  regarded  as  flowing  from  tlie  original 
wrong.  While  the  wrong  continues  the  true  principle  is,  we 
think,  that  as  between  lessor  and  heir  or  devisee,  the  right  to 
damages  accruing  subsequent  to  the  devolution  of  the  title  of 
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the  lessor,  rests  in  those  who  have  succeeded  thereto.  They  sub- 
tain  the  injury,  and  not  the  decedent  or  his  estate.  As  owners 
of  the  reversion,  they  are  entitled  to  the  rents  accming  from 
the  decedent's  death,  and  if  they  are  inadequate,  and  this  is 
attributable  to  the  wrong  of  the  defendant,  it  is  an  injury  to 
the  reversion,  and  the  reversioners  at  the  time  are  the  persons 
entitled  to  maintain  the  action. 

The  question  of  evidence  arises  on  an  exception  to  a  question 
put  to  an  expert  witness  for  the  plaintiffs,  similar  to  that 
recently  considered  in  the  Roberta  case,  the  allowance  of  which 
in  that  case  was  held  to  be  error.  The  objection  there  was 
specifically  taken  that  the  question  involved  a  fact  not  provable 
by  opinion.  Here  there  was  only  a  general  objection  on  the 
ground  of  incompetency.  We  have  been  inclined  to  hold,  in 
view  of  the  course  of  trials  in  these  cases  against  the  elevated 
railway,  that  although  the  general  objection  of  incompetency 
made  to  a  question  put  to  an  expert  asking  his  opinion,  might 
be  deemed  in  ordinary  cases  sufficiently  specific,  nevertheleGS 
to  apply  that  rule  in  these  cases  would  be  unjust,  because  the 
objection  considered  in  connection  with  the  course  taken  on 
these  trials  would  not  fairly  lead  the  court  or  counsel  to  sup- 
pose that  the  objection  was  aimed  at  the  mode  of  proof,  but 
rather  to  the  competency  of  the  fact  sought  to  be  proved*  We 
think  we  should  follow  the  intimation  on  the  subject  in  the 
McQean  case  (117  N.  Y.  219),  and  hold  that  the  objection 
did  not  raise  the  point  that  the  opinion  of  the  witness  was 
inadmissible. 

These  considerations  lead  to  an  affirmance  of  the  judgment 

All  concur,  except  Eabl,  J.,  dissenting. 

Judgment  affirmed 


1891.J 


HiNK  V.  N.  Y.  E.  R.  R.  Co. 


571 


Statement  of  oise. 


Chaklbs  S.  Hms,  Eespondent,  v.  Thb  New  York  Elbvatbd 

Eailboad  Company,  Appellant. 

Where,  at  the  time  of  the  construction  of  an  elevated  railroad  in  a  city  |~ 
street  upon  which  plaintiff's  premises  ahutted,  said  premises  were  in  the 
possession  of  tenants  occupying  under  a  lease  for  a  term  of  years,  and 
about  the  time  the  railroad  corporation  began  to  operate  the  road  plaintiff 
executed  new  leases,  without  having  entered  into  possession,  at  rentals 
reduced  because  of  the  interference  with  his  easements  in  the  street, 
held,  that  he  was  entitled  to  recover  the  damages  to  the  inheritance,  t.  e,, 
the  diminution  of  the  rental  value. 

(Argued  October  16,  1891;  decided  December  1,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  13,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion* 

Jvlien  T.  Davies  and  Brcdncurd  ToUes  for  appellant. 
The  learned  trial  judge  erred  in  permitting  the  plaintiff  to 
recover  damages  for  the  time  during  which  he  was  out  of  pos- 
session. {Post  V.  M.  R.  Co.,  125  N.  Y.  697 ;  Toung  v.  D(dce, 
5  id.  463 ;  Becar  v.  Flues,  64  id.  518 ;  Bank  of  America  v. 
Banks,  101  U.  S.  240 ;  Luke  v.  Hake,  5  Daly,  15 ;  Stoppel- 
camp  V.  Mango^t,  42  Cal.  316 ;  D(yyle  v.  Lord,  64  N.  Y.  483 ; 
Pearce  v.  Ferris,  10  id.  280 ;  Stamper  v.  Sunderland,  L.  R. 
[3  C.  P.]  388 ;  Taylor  on  Landl.  and  Ten.  §  66 ;  Newma/n  v. 
Jf.  F.  R.  Co.,  118  N.  Y.  625 ;  Kenkde  v.  M.  E,  R.  Co.,  55 
Hun,  400 ;  Reise  v.  Fnos,  76  Wis.  634 ;  Tobias  v.  Cohen,  36 
K  Y.  363 ;  Holmes  v.  Seeleij,  17  Wend.  509 ;  Campbdl  v. 
Arnold,  1  Johns,  511 ;  Waterman  on  Trespass,  §§  948,  949- 
967 ;  Ften  v.  LuysUrr,  60  N.  Y.  252,  259 ;  Shannon  v.  Burr^ 
1  Hilt.  39 ;  Henderson  v.  iT.  1\  C  R,  R,  Co.,  78  N.  Y.  423 ; 
N.  Y.  N.  E.  Bank  v.  N,  T.  E.  R.  Co.,  108  id.  660 ;  Pond 
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V.  M.  E.  B.  Co.,  112  id.  186,  190 ;  TaUman  v.  M.  K  R.  Co., 
121  id.  119 ;  Mahon  v.  N.  T.  C.  R.  R.  Co.,  24  id.  658 ;  PlaU 
V.  N.  Y.  C.  R.  R.  Co., 37  id.  472;  Story  v.  N.  I.  K  R.  B. 
Co.,  90  id.  122 ;  Uline  v.  iT.  T.  C.  R.  R.  Co.,  101  id.  98 ;  Lahr 
V.  M.  E.  R.  Co.,  104  id.  268 ;  Drucker  v.  M.  R  Co.,  106  id. 
167 ;  ffusmer  v.  B.  C.  R.  Co.,  114  id.  433 ;  Ottenot  v.  JV.  T., 
L.  i&  W.  R.  Co.,  119  id.  603 ;  Barter  v.  M.  E.  R.  Co.,  120 
id.  298;  N.  Y.  E.  R.  Co.  v.  F.  N.  Bamk,  135  U.  S.  Ml; 
Code  Civ.  Pro.  §  1665 ;  Spie%  v.  Damm,  54  How.  Pr.  294 ; 
Amry  v.  N.  Y.  C.  B.  B.  Co.,  7  K  Y.  Supp.  341 ;  Thomp- 
son V.  Gihaon,  7  M.  <fc  W.  456 ;  Simpson  v.  Savage,  1  C.  B. 
[N.  S.]  347 ;  Mumford  v.  0.  W.  cfe  TF.  B.  Ci?.,  1  F  &  M- 
34;  SherwAin  v.  jF.  ^.  /.  TF:  Co.y  84  Mass.  524;  Halsefy  t, 
Z.  F;  ^.  7?.  Co.,  45  N.  J.  L.  26;  Sm.ith  v.  PhiUipe,  8  PhiL 
10  ;  Colrick  v.  Swmbume,  105  KY.  607.) 

WiUia/m  H.  Amoux  for  respondent.  The  question  whetlier 
the  landlord  has  a  right  of  action  against  the  defendant  for 
damages  sustained  by  reason  of  its  trespass,  while  the  premises 
were  in  the  possession  of  the  tenant,  is  not  properly  presented 
in  the  pleadings  and  proofs  in  this  action,  and,  therefore,  can- 
not be  considered  by  the  court.  {Post  v.  Jf.  B.  Co.,  125  N. 
Y.  697 ;  Francis  v.  SchoeUkopf,  53  id.  152.)  Under  the  com* 
mon  law  a  landlord  had  a  right  of  action  against  one  who 
injured  the  inheritance,  notwithstanding  he  had  leased  the 
premises  and  was  not  in  the  possession  thereof.  {Lane  v. 
Pigott,  Moore,  915 ;  Panton  v,  Isham,  3  Lev.  359 ;  GtU- 
wold  V.  M.  E  B.  Co.,  122  N.  Y.  102.)  A  reversioner  may 
maintain  an  action  for  an  injury  done  to  the  inheritance,  not- 
withstanding an  intervening  estate  for  years.  (4  Kent's  Comm. 
354 ;  Laws  of  1811,  chap.  246,  §  47 ;  Yam,  Deusen  v.  Young, 
29  N.  Y.  9 ;  1  R.  S.  750,  §  8.)  The  fact  that  the  tenant  may 
have  a  right  of  action  for  the  same  trespass  does  not  impair 
the  landlord's  right  of  action  therefor.  {Francis  v.  SchoeU- 
kopf, 53  N.  Y.  152;  Iline  v.  N.  Y.  E  B.  Co.,  54  Hun, 425; 
TaUman  v.  M.  E.  B.  Co.,  121  N.  Y.  119.) 
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Gray,  J.  The  action  was  at  law,  and  was  brought  to  recover 
damages  for  injuries  sustained  by  the  plaintiff  by  reason  of  the 
maintenance  and  operation  of  the  defendant's  elevated  railroad^ 
in  front  of  premises  on  the  Bowery  in  New  York  city.  The 
period  for  which  these  damages  were  claimed  was  from  May, 
1878,  to  the  commencement  of  the  action,  in  September,  1880. 
The  defendant's  uee  o£  the  street  commenced  about  the  time 
when  new  leases  of  the  building  were  made  by  the  plaintiff 
and  the  rentals  reserved  were  less  than  had  been  obtained  pre- 
"viously.  The  plaintiff  not  having  been  in  possession  of  the 
premises,  the  point  made  by  the  appellant  is  that  it  was  error 
to  permit  any  recovery  by  him. 

This  point  is  claimed  to  have  been  raised  by  several  excep- 
tions, but  it  was  not  distinctly  presented,  nor  raised  during  the 
trial,  nor  until,  upon  the  submission  of  the  case  to  the  jury, 
the  court  was  requested  to  rule  that  if  the  jury  should  find 
that  the  premises  were  in  the  possession  of  tenants,  at  any  or 
all  times  during  the  period  subsequent  to  the  construction  of 
the  railroad  and  prior  to  the  commencement  of  the  action,  then 
they  must  award  no  damages  for  such  period. 

Upon  the  trial,  no  objection  was  taken  to  the  admission  of 
evidence  as  to  the  plaintiffs  damage  resulting  from  a  dimin- 
ished rental  value,  upon  any  ground  suggesting  the  point 
argued.  The  evidence  was  principally  adduced  to  prove  the- 
difference  in  the  rental  value  of  the  premises,  previous  and 
subsequent  to  the  construction  of  the  road,  and  it  was  upon 
that  basis  that  the  plaintiflPs  recovery  rested.  But,  assuming 
that  the  question  was  fairly  and  competently  raised  upon  the 
trial,  through  such  a  request  to  charge,  we  think  there  was  no 
error  in  the  ruling  of  the  trial  judge. 

The  plaintiff  sued  for  past  damages  and  proved  that  such 
had  actually  been  sustained  in  a  diminished  rental  value,  and 
from  causes  connected  with  the  existence  of  tliis  railroad.. 
The  action  was  not  based  upon  any  theory  of  the  continuing 
nature  of  the  trespass^  nor  was.  the  recovery  predicated  upon 
any  anticipation  of  its  continuance. 

It  was  for  damages  actually  suffered  in  the  past.     So  that 
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the  defendant's  case  resolves  itself  into  the  mere  proposition 
that  a  lessor,  or  landlord,  who  has  sustained  a  damage  to  his 
property  in  the  past,  from  the  defendant's  tortious  acts,  is 
without  remedy,  or  right  of  action,  if  he  was  not  in  the  physical 
possession  of  the  premises.  If  this  proposition  is  tme,  it 
operates  to  deprive  the  owner  of  the  property  of  his  right  to 
recover  for  a  damage  inflicted  by  the  defendant ;  and  as  the 
element  of  damage  is  in  the  diminished  rental  value  and,  of 
course,  is  peculiar  to  the  .owner  of  the  property,  the  defendant 
would  go  free  and  relieved  of  the  obligation  to  make  compen- 
sation for  a  loss  actually  caused  by  it.  This  is  abhorent  to  the 
judgment.  The  wrong  complained  of,  and  for  which  a 
recovery  has  been  had,  was  one  committed  upon  the  owner's 
rights  and  not  affecting  the  occupants  of  the  premises.  If  the 
tenants  had  a  cause  of  action  against  the  defendant  for  some 
injury  to  their  right  to  tlie  enjoyment  of  the  possesdoi^  of 
the  premises,  accruing  after  the  leiasing,  it  would  be  quite  dif- 
ferent from  the  landlord's.  There  is  no  principle  of  law,  that 
I  am  aware  of,  wliich  limits  the  number  of  actions  which  may 
be  brought  against  a  wrong-doer  by  those  persons  who  have 
suffered  from  his  acts.  The  owner  of  the  property  has  his 
remedy  for  the  injury  done  to  the  inheritance  by  a  trespasser, 
as  the  tenant  has  his  remedy  for  any  injury  done  to  the  posses- 
sion. ,  In  either  case,  it  is  a  matter  of  proof  as  to  the  damage 
sustained  by  the  particular  complainant,  and  neither  litigant  is 
the  representative  of  the  other  in  an  action  of  trespass. 

In  Francis  v.  SchoeUkopf  (53  N.  Y.  152),  which  was  an 
action  of  damages,  growing  out  of  a  neighboring  nuisance, 
brought  by  the  owner  of  the  property,  her  right  of  recovery 
was  limited  to  the  loss  of  rents  and  to  the  diminution  of  rent 
when  a  tenant  was  obtained.  She  was  not  permitted  to  recover 
for  the  injury  done  to  the  tenants  while  occupying  the  prop- 
erty. This  marks  the  just  distinction  in  the  respective  rights 
of  recovery  of  landlord  and  tenant. 

The  appellant  makes  an  elaborate  argument  upon  the  theory 
that  as  the  effect  of  a  conveyance  would  be  to  vest  a  purchaser 
of  the  property  witli  the  right  of  action  against  the  defendant 
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Opinion  of  the  Court,  per  Gray,  J. 

and  to  divest  the  seller,  notwithBtanding  the  sale  was  at  a 
diminished  price,  the  same  principle  should  be  made  to  apply 
to  the  case  of  the  lessor  and  lessee  of  property.  We  have  had 
occasion  to  pass  upon  the  question,  which  this  proposition 
raises,  in  the  Kemochxm  case,*^  decided  at  the  present  term,  and 
the  discussion  there  renders  it  unnecessary  to  say  anything 
here. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Eabl,  J.,  not  voting. 

Judgment  affirmed. 

^AvJU,  page  559. 
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Causes  Dbcided  Dttrinq  tbe Period  Embraced  in  this 
Vol  ume,  Which  Abe  Not  Reported  in  Full. 


MoRBis  Goldstein,  Appellant,  r.  Henry  Parker,  Respondent, 

(Argued  May  4,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
February  4,  1891,  which  modified,  and  a£5rmed  as  modified,  a 
judgment  in  favor  of  defendant  entered  upon  an  order  dis- 
missing the  complaint  on  trial  at  Special  Term. 

S.  W.  Rosendale  for  appellant. 

-ff".  Joseph  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


George  W.  Palmer,  Respondent,  v.  Eugene  H.  Conant  et  al., 

Appellants. 

(Argued  May  5.  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  December  6,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  aflirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

C,  D.  PresGott  for  appellants 

P.  H.  Fitzgerald  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Habmon  H.  Habt,  Appellant,  v.  Theodore  W.  Myees  et  al., 

Bespondents. 

(Argued  May  6,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
which  affirmed  a  judgment  in  favor  of  plaintifiE  entered  upon 
the  report  of  a  referee. 

Michael  H,  Cardozo  for  appellant 

A.  J.  Simpson  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Patbiok  Phillips,  Respondent,  v.  The  Home,  "Watkbtowst 
AND  Ogdensburo  Eailboad  Compant  et  al.,  Appellants. 

(Argued  May  6,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  11,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  at  Circuit  on 
trial  without  a  jury. 

Edmiund  B.  Wynn  for  appellants. 

Joseph  MuUin  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


James  H.  Moran,  Appellant,  v.  The  Board  of  Tbustebs  or 
THE  Village  of  White  Plains,  Respondent,  et  aL 

(Argued  May  6,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
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made  December  8, 1890,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  npon  a  decision  of  the  court  on  trial  at 
TSpecial  Term. 

JEdga/r  A.  Twrrdi  for  appellant 

H.  T,  Dyhman  for  respondent 

Wilson  JBrowriy  Jr.^  for  defendant  John  O.  Merritt 

Agree  to  affirm ;  no  opinion* 

All  concnr. 

Judgment  affirmed.  _^ 


Joseph  Sneluno,  Respondent,  v.  The  Brooklyn  aio)  New 

York  Feeey  CoaiPAmr,  Appellant 

(Submitted  May  5,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  9,  1891,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

James  <&  TJurnids  H.  Troy  for  appellant 

Charles  J.  Patterson  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


William   C.  Wallace,  Respondent,  v.   The  Vacuum   Oil 

CoMPAmr,   Appellant 

Where  a  question  put  to  a  medical  expert  calls  for  his  opinion,  based 
upon  the  knowledge  of  the  witness  himself  and  what  he  may  have 
derived  from  outside  sources  and  not  predicated  solely  upon  the  facte 
in  evidence,  or  where,  among  other  things,  it  calls  for  the  witness's  opinion 
as  to  possible  consequences,  such  as  are  speculative  and  not  reasonably 
certain,  a  specific  objection  is  necessaiy  to  present  the  point  on  appeals 


T 
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A  general  objection  to  a  question  will  not  suffice,  unless  the  question  is. 
altogether  improper,  or  the  evidence  called  for  is  in  its  nature  quite 
inadmissible. 

A  medical  expert  may  properly  give  his  opinion,  as  a  witness,  as  to  the 
natural  and  reasonably  certain  consequences  to  be  expected  from  phys- 
ical injuries,  also  upon  a  hypothetical  case  presented  by  a  question  predi> 
cated  upon  facts  disclosed  by  the  evidence. 

arohm  V.  iV:  F.,  L.  E,  cfc  TT.  R.  JR.  Co.  (96  N.  Y.  805),  distinguished. 

(Argued  May  6,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Sapr^ne 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  29,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  following  is  the  opinion  in  full : 

"  The  appellant  relies  upon  the  point  that,  in  the  admissioii 
of  certain  evidence,  the  trial  court  materially  erred.  The 
action  was  brought  to  recover  damages  for  personal  injuries, 
of  a  severe  and  permanent  nature,  received  by  plaintiff  from 
an  explosion  of  naphtha,  which  had  leaked  into  the  city  sewers 
from  a  defective  pipe  belonging  to  defendant.  The  physician 
who  attended  the  plaintiff  was  examined  as  a  witness  and  gave 
evidence  concerning  the  nature  and  duration  of  the  injuries. 
The  errors  in  the  rulings,  which  were  insisted  upon  before  us, 
the  counsel  finds  in  the  course  of  the  examination  of  this  wit- 
ness.    He  was  asked : 

'  Q.  Assuming  the  man's  age  to  be  from  fifty-eight  to  sixty 
years,  and  judging  from  that  and  from  the  whole  history  of  his 
case  and  what  you  have  learned  of  it  in  all  ways,  would  yon 
say  that  it  is  your  opinion  that  the  trouble  of  the  heart  is 
likely  to  improve  to  any  extent  in  his  case  or  not  ? 

^  [Objected  to  as  immaterial  and  incompetent.  Beceived. 
Exception.] 

'  A.  I  think  it  is  not  likely  to  improve. 

*  Q.  The  same  question  in  regard  to  his  neck  and  spine  and 
the  position  of  his  head  —  what  do  you  say  in  regard  to  that 
trouble,  from  your  history  of  the  case  and  your  experience 
with  it? 
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^  [Objected  to  as  immaterial  and  incompetent.  Received. 
Exception.] 

'  A.  The  spinal  trouble  would  improve  were  it  not  for  the 
fact  that  he  is  obliged  to  carry  himself  in  this  condition.  That 
will  keep  up  an  irritation  of  the  spine  continually,  because 
"this  stiffening  cannot  be  removed.' 

"  It  is  to  be  observed  that  the  objection  does  not  specify  the 
grounds  for  excluding  tlie  question,  or  in  what  respects  the 
evidence,  called  for  by  the  question,  is  improper  and  it  i^  in 
effect,  general  in  its  nature.  As  a  general  objection,  it  may 
be  conceded  that  it  would  suffice  if  the  question  was  altogether 
an  improper  one ;  or  the  evidence  called  for,  in  its  nature, 
quite  inadmissible.  But  we  cannot  say  tliat  The  witness  was 
qualified  to  give  his  opinion  upon  the  natural  and  reasonably 
certain  consequences  in  the  future  to  be  expected  from  the 
physical  injuries  and  disturbances,  from  which  the  plaintiff 
suffered,  and  such  evidence  would  be  properly  admitted.  He 
might  also  have  properly  given  his  opinion  upon  a  hypothetical 
case,  presented  by  a  question  which  resumed  the  facts  disclosed 
by  the  evidence.  The  objectionable  feature  in  the  questions, 
as  asked,  consisted  in  the  counsel's  calling  for  an  opinion  based 
upon  the  witness's  knowledge  of  the  plaintiff's  physical  condi- 
tion,  which  he  may  have  derived  from  outside  sources,  and 
might  not  be  predicated  soley  upon  the  facts  in  evidence,  and 
the  question  allowed  the  witness  to  state  possible  consequences, 
and  such  as  were  speculative  and  not  reasonably  certain.  But 
had  the  objection  to  the  questions  stated  these  grounds,  the 
examining  counsel,  if  he  desired  to  press  the  examination  in 
that  line,  might  have  recognized  its  correctness  and  have 
changed  the  form  of  his  question,  eliminating  the  objectionable 
elements.  In  the  case  of  Strohm  v.  iT.  T".,  Z.  E.  <&  W.  H. 
JR.  Co.  (96  N.  Y.  305),  as  in  other  cases  cited  from  the  reports 
of  this  court,  the  grounds  of  the  objection  were  specified.  That 
mode  of  procedure,  in  confining  the  examination  of  a  witness 
within  strict  legal  limits,  is  proper  and  it  is  the  one  which  we 
have  endeavored  to  emphasize.  {Turner  v.  Cliy  of  New- 
Jyurgh,  109  N.  Y.  301.) 

"  The  judgment  and  order  should  be  affirmed,  with  costs  to 
respondent." 
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Ma/rsenus  S.  Brigga  for  appellant. 

Oeorge  C.  WolcoU  for  respondent. 

Gkay,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Chables  B.  De  Klyn,  Appellant^  v.  Silveb  Lake  Ice 

Company,  Eespondent 

(Argued  May  7, 1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  5,  1891,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  diRmiflffing  the 
complaint  on  trial  at  Circuit. 

JBT.  Morrison  for  appellant. 

Wallace  Macfarlcme  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Albebt  EIelley  et  al.,  Appellants,  v.  Daniel  J,  Sfbague  et 

al.,  Bespondents. 

(Agued  May  7,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  Creneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31,  1890,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  the  report  of  a  referee. 

J,  Noble  So/yes  for  appellants. 

Naihanid  Meyers  for  respondents. 

Agree  to  affirm ;  no  opinion. 
AU  concur. 
Judgment  affirmed. 
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Andrew  Moylan,  Respondent,  v.  The  Second  Avenue 
Railboad  Company,  Appellant. 

In  an  action  to  recover  damages  for  injuries  received  by  plaintiff  while  get- 
ting on  one  of  defendant's  street  cars,  it  appeared  that  plaintiff  was  a 
man  twenty-six  years  old,  able-bodied  and  unincumbered;  he  waited  for 
one  of  defendant's  open  cars  upon  a  crosswalk  and  motioned  for  it  to 
stop;  when  it  had  nearly  stopped  he  put  his  foot  on  the  step  on  the  side 
of  and  near  the  middle  of  the  car  and  took  hold  of  the  stanchion,  and 
after  the  car  had  moved  six  or  seven  feet,  he  was  struck  by  the  wheel  of 
a  truck  which  was  standing  in  the  street.  Held,  that  a  refusal  to  non- 
suit was  error;  that  it  was  plaintiff's  duty  to  see,  before  getting  on  the 
car,  that  there  was  no  obstacle  outside  the  car  which  would  make  it  dan- 
gerous for  him  to  attempt  to  get  on  board;  and  that  if  the  injury  wao 
attributable  to  any  negligence,  it  was,  in  part  at  least,  that  of  plaintiff. 

(Argued  May  7,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  10,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  also  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

The  following  is  tlie  opinion  in  full : 

"  The  plaintiff  was  injured  in  June,  1890,  while  getting  upon 
one  of  the  defendant's  cars  in  the  city  of  New  York,  and  he 
brought  this  action  to  recover  damages  for  his  injuries,  alleg- 
ing that  they  were  caused  by  negligence  attributable  to  the 
defendant.  Upon  the  trial  he  was  the  sole  witness  to  prove 
how  the  injuries  were  caused,  and  upon  that  point  his  evidence 
upon  direct  examination  was  as  follows :  ^  I  waited  for  the  car ; 
I  saw  the  car  coming  —  an  open  car ;  I  waived  my  finger  and 
heard  the  whistle  blow  to  stop  the  car ;  the  car  slacked ;  I 
stepped  on  the  crosswalk  and  waited  for  the  car,  but  the  car 
never  stopped ;  it  nearly  stopped ;  I  waited  for  the  center  of 
the  car,  and  put  my  foot  on  the  step  and  took  hold  of  the 
stanchion,  and  I  heard  the  whistle  blow  and  the  horses  went 
faster  —  very  fast,  and  I  was  struck  by  a  truck  the  other  side 
before  I  had  time  to  go  in  the  car;  the  car  started. and  the 
truck  was  in  the  street ;  the  portion  of  my  body  which  was  not 
in  the  car  struck  an  empty  truck  to  which  horses  were  attached.' 
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Upon  his  croBs-examination  he  testified  as  follows :  *  I  stmck  the 
hub  of  the  truck  in  about  a  second  after  the  car  started  with 
me ;  the  car  was  moving  at  the  time,  but  had  nearly  stopped ;  I 
was  struck  about  six  or  seven  feet  from  the  crossing  where  I 
got  on.'  The  defendant  called  but  one  witness  to  the  accident, 
a  passenger  in  the  car.  His  evidence  was  in  the  main  like  that 
of  the  plaintiff.  He  testified  that  the  plaintiff  got  upon  the 
sideboard  about  the  middle  of  the  car  while  the  car  was 
moving  slowly,  and  before  he  got  into  the  car,  about  aiz  or 
eight  feet  from  where  he  got  on,  the  hub  of  the  hind  wheel  of 
the  truck  struck  his  foot,  and  the  car  stopped  about  the  middle 
of  the  truck.  He  did  not  observe  that  the  speed  of  the  car 
was  accelerated  after  the  plaintiff  got  on, 

"  The  plaintiff  was  a  young  man  twenty-six  years  old  in 
good  health,  and  at  the  time  of  the  accident  unincumbered. 

"  Upon  these  facts  we  think  the  plaintiff  should  have  been 
nonsuited.  It  is  impossible  for  us  to  perceive  wherein  the 
defendant  was  guilty  of  negligence,  or  if  it  was  guilty,  wherein 
it  was  more  guilty  than  the  plaintiff.  It  was  not  careless  for 
the  plaintiff  to  attempt  to  enter  the  car  while  it  was  slowly 
moving.  Thousands  of  young  men  get  on  and  off  street  cars 
daily  and  are  pennitted  to  do  so  in  perfect  safety.  No  negh- 
gence  can,  therefore,  be  imputed  to  the  defendant  merely 
because  it  did  not  stop  the  car  for  the  plaintiff.  But  for  the 
truck  in  the  street  he  would  have  entered  the  car  in  safety, 
and  would  have  been  uninjured.  The  sole  question,  there- 
fore, is  whether  the  defendant  ought  to  have  guarded  the 
plaintiff  against  injury  from  the  truck  in  the  street  near  its 
track.  It  was  not  bound  to  know  that  the  truck  was  tempor- 
arily there  so  close  to  its  track  that  there  was  danger  that  a 
person  attempting  to  get  into  one  of  its  cars  might  be  injured 
by  collision  therewith.  There  was  no  evidence  that  the  driver 
or  conductor  of  the  car  saw  the  truck  or  perceived  the  danger, 
and  it  does  not  even  appear  that  the  conductor  was  in  a 
position  to  see  the  truck.  The  plaintiff  when  he  attempted 
to  get  upon  the  car  was  probably  nearer  the  truck  than  the 
conductor  was  and  he  had  a  better  opportunity  to  see  the  track 
than  the  conductor  had,  as  it  was  on  the  same  side  of  the  car 
with  him,  near  him,  in  plain  sight,  in  fact  in  his  immediate 
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presence.  If  the  conductor  was  careless  in  not  seeing  it  he 
WBB  more  careless.  If  the  conductor  was  bound  to  guard  him 
figainst  the  danger  so  he  was  also  bound  to  care  for  himself. 
It  was  his  duty  to  see  for  himself  that  there  was  no  obstacle 
in  his  immediate  presence  outside  of  the  car  and  the  railway 
track,  which  made  it  dangerous  for  him  to  attempt  to  enter 
the  moving  car. 

"  It  cannot  be  claimed  upon  the  evidence  that  the  defend- 
ant caused  the  accident  by  any  undue  acceleration  of  the  speed 
of  the  car.  The  car  was  moving  slowly  and  had  nearly 
stopped  when  lie  stepped  upon  it,  and  in  about  one  second  and 
before  the  car  had  gone  eight  feet,  he  struck  the  truck.  It  is 
utterly  impossible  that  the  car  could  have  greatly  increased  its 
€peed  in  that  short  space  of  time  and  that  limited  distance. 

"  The  injury  to  the  plaintiff,  therefore,  seems  to  have  been 
the  result  of  an  accident.  But  if  it  was  due  to  any  negligence 
it  was  due  more  to  his  own  negligence  than  that  of  the 
defendant. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event" 


AuffiistiM  S.  Sutchins  for  appellant. 

Frederick  S.  Massey  for  respondent. 

Eabl,  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 
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The  People  of  the  State  of  New  York,  Respondent,  v, 

Samuel  A.  Wayman,  Appellant. 

Under  the  provision  of  the  Code  of  Criminal  Procedure  (§  542),  which 
requires  this  court,  on  appeal  to  it  in  a  criminal  case,  to  *'  give  judgment 
without  regard  to  technical  errors  or  defects,  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of  the  parties,"  where  incompetent  evi- 
dence bearing  upon  a  collateral  issue  has  been  received,  but  it  appears 
that  the  evidence  could  have  had  no  important  effect  upon  the  result, 
the  error  is  not  a  sufficient  ground  for  a  reversal. 

It  is  not  error  for  a  court  to  refuse  to  embody  the  language  of  an  element- 
ary writer  in  a  charge  to  the  jury;  the  trial  judge  may  select  the  words 
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in  which  he  chooses  to  express  his  views  of  the  law,  and  unless  he  lajv 
down  incorrect  propositions,  or  refuses  to  instruct  them  as  to  pertinenl, 
material  and  necessary  points,  there  is  no  error  calling  for  the  interposi- 
tion of  an  appellate  court. 

(Argued  April  22,  1891;  decided  June  0,  1891.) 

Appeal  from  judgment  of  the  Court  of  Oyer  and  Terminer^ 
held  in  and  for  the  county  of  Livingston,  entered  upon  a  ver- 
diet  convicting  the  defendant  of  the  crime  of  murder  in  the 
first  degree. 

The  following  are  extracts  from  the  opinion : 

"  The  defendant  was  indicted  at  the  Livingston  county  Oyer 
and  Terminer,  in  May,  1890,  jointly  with  Nelson  Swartz,  for 
the  crime  of  murder  in  the  first  degree,  in  killing  one  Emory 
Thayer  at  Avon,  Livingston  county,  by  shooting  him  with  a 
pistol,  on  October  27, 1885,  while  the  defendants  were  engaged 
in  the  perpetration  of  the  crime  of  burglary  in  the  house  of 
said  Thayer.  Before  the  trial,  upon  the  request  of  Swartz^ 
the  court  ordered  the  defendants  to  be  separately  tried,  and 
thereupon  the  district  attorney  moved  the  trial  of  the  defend- 
ant Wayman.  The  jury  found  the  defendant  guilty  of  the 
crime  charged,  and  he  appeals  from  the  judgment  of  convic- 
tion to  this  court. 

"  The  principal  ground  urged  by  him  for  a  reversal  of  the 
judgment  is  tliat  the  verdict  is  against  the  weight  of  evidence, 
and  that  under  the  provisions  of  the  Code  of  Criminal  Pro- 
cedure, B&  amended  by  chapter  493  of  the  Laws  of  1887,. 
authorizing  this  court  to  grant  a  new  trial  if  it  is  satisfied  that 
the  verdict  was  against  the  weight  of  evidence,  or  against  law, 
or  that  justice  requires  a  new  trial,  whether  exceptions  shall 
have  been  taken  or  not  in  the  court  below,  he  should  have  a 
new  trial.  This  act  has  been  the  subject  of  consideration  in 
tliis  court  in  several  cases,  and  especially  in  the  CignaraUcsse 
(110  N.  Y.  23),  where  the  rule  was  laid  down  that  'in  deter- 
mining whether  a  new  trial  should  be  granted  under  the  stat- 
ute, it  is  not  the  province  of  this  court  to  review  and  deter- 
mine controverted  questions  of  fact  arising  upon  conflicting 
evidence.  The  jury  is  the  ultimate  tribunal  in  such  a  case,  and 
with  its  decision  the  court  may  not  interfere,  unless  it  reaehefl 
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the  conclufiioD  that  injustice  has  probably  been  done.'  The 
decision  of  the  case,  therefore,  requires  that  we  should  exam- 
ine the  evidence  given  on  the  trial." 

"After  a  full  presentation  and  discqssion  of  the  evidence  the 
opinion  proceeds  thus : 

"  We  are  not  prepared  to  say  that  the  jury  erred  in  dispos- 
ing of  the  question  presented,  or  that  any  such  injustice  haa 
been  done  the  defendant  in  the  result  of  the  case  on  the  facts,. 
as  requires  us  to  grant  a  new  trial. 

'^  The  exceptions  taken  to  the  admission  and  exclusion  of 
evidence  and  to  the  judge's  chai^,  are  generally  quite  unim- 
portant and  require  but  little  consideration.  The  defendant'a 
counsel  read  a  section  from  Greenleaf  on  Evidence  in  respect 
to  the  weight  to  be  given  to  proof  by  parol  admissions,  and 
requested  the  court  to  charge  the  jury  in  the  language  there 
employed.  While  the  work  referred  to  is,  undoubtedly,  one 
of  high  reputation  and  entitled  to  great  weight  in  the  consid- 
eration of  questions  of  evidence,  it  is  not  error  for  a  court  to 
refuse  to  embody  the  language  of  an  elementary  writer  in  a 
charge  to  the  jury.  The  language  used  by  the  author  might 
not  have  been  improper ;  but  the  judge  must  be  left  to  select 
the  words  in  which  he  chooses  to  express  his  views  of  the  law 
to  the  jury,  and  unless  he  lays  down  incorrect  propositions,  or 
refuses  to  instruct  them  as  to  pertinent,  material  and  necessary 
points  called  for  by  the  circumstances  of  the  case,  he  does  not 
commit  any  error  calling  for  tlie  intervention  of  an  appellate 
court.  We  think  the  judge  said  all  on  the  subject  of  evidence 
by  admissions,  which  the  nature  of  the  case  required. 

"  It  is  also  claimed  that  error  was  committed  by  the  trial 
judge  in  permitting  the  witness  Swartz  to  state  the  contents  of 
the  letter  received  by  him  from  Wayman,  wliich  had  been 
destroyed.  Swartz  had  testified  that  he  was  unable  to  read 
writing  and  was  informed  of  the  contents  of  the  letter  by 
another  who  read  it  to  him.  His  knowledge  on  the  subject 
was,  therefore,  apparently  hearsay  and  presumptively  inadmis- 
sible. The  case,  however,  is  peculiar  and  the  authorship  and 
contents  of  the  letter  are  confirmed  by  many  circumstances 
aside  from  the  evidence  of  Swartz. 
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"It  was  testified  by  Wayman  that  when  he  started  for 
Holly  he  promised  to  communicate  with  Swartz  if  he  found 
work  for  him  to  do  and  that  he  did  write  to  him  from  that 
place  about  the  time  this  letter  was  received  by  Swartz. 

"There  was  also  proof  that  Wayman  admitted  that  he 
wrote  a  letter  to  Swartz  requesting  a  meeting  with  him  at 
Lakeville  but  claimed  that  there  was  nothing  in  the  letter 
referring  to  the  murder. 

"Whatever  question,  theiefore,  there  may  be  about  the 
admissibility  of  this  evidence,  it  may  be  obviated  by  consider- 
ing the  effect  which  it  probably  had  upon  the  result  of  the  case. 

"  The  evidence  was  undoubtedly  relevant  and  proper  to  be 
taken  into  consideration  with  the  other  proof  in  the  case. 

"  There  was  nothing  in  the  contents  of  the  letter  as  testified 
to  by  Swartz,  bearing  upon  the  circumstances  of  the  crime 
and  it  was  material  only  as  affording  support  to  Swartz's  testi- 
mony that  he  did  meet  Wayman  on  the  day  in  question.  This 
was  a  collateral  circumstance  and  the  case  would  not  have  been 
materially  impaired  if  the  evidence  objected  to  had  been 
stricken  from  the  case. 

"  In  view  of  these  circumstances  and  the  strength  of  the 
<^ase  against  the  defendants,  we  think  the  erroneous  admisBion 
of  Swartz's  evidence,  as  to  the  contents  of  the  letter,  had  no 
important  effect  upon  the  result  of  the  trial,  and  authorizes  us 
to  decline  to  grant  a  new  trial  under  the  provisions  of  section 
542  of  the  Code  of  Criminal  Procedure  for  this  reason.  There 
seems  to  be  no  other  exception  of  suflScient  importance  to  merit 
discussion. 

"  The  judgment  should,  therefore,  be  aflSrmed." 

George  P.  Coyne  for  appellant    • 

George  W,  Daggett  for  respondent. 

KuoER,  Ch.  J.,  reads  for  aflSrmance. 

All  concur,  except  Andeews,  J.,  not  voting. 

Judgment  affirmed 
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ScHiHioK  JuGiQO,  allas  ScHiBUYA  JuGiBo,  Appellant. 

When,  in  a  criminal  case,  all  the  fonna  of  law  have  been  observed  and  the 
defendant  has  had  every  opportunity  to  make  his  defense,  and  his  con- 
viction has  been  affirmed  by  the  highest  court  of  the  state,  the  contest 
in  the  courts  should  end. 

As  to  whether,  it  being  the  duty  of  attorneys  and  counselors  of  the  courts 
of  this  state  to  aid  in  the  administration  of  Justice,  if  they  in  such 
case  engage  in  vexatious  proceedings,  merely  for  the  purpose  of  under- 
mining the  final  judgment  of  the  courts  and  defeating  the  law,  do  not 
expose  themselves  to  the  disciplinary  power  of  Ihe  Supreme  Courts 
guoere, 

(Argued  June  1,  1891;  decided  June  9,  1891.)  ' 

This  was  a  motion  for  a  reargument. 

A  mem.  of  the  case  is  given  in  123  N.  T.  630. 

The  following  is  the  opinion  in  f nil : 

"In  December,  1889,  the  defendant  was  convicted  of 
mnrder  in  the  first  degree.  He  appealed  to  this  court,  and 
his  case  was  argued  in  June,  1890,  a  few  days  before  the  sum- 
mer recess.  The  judgment  was  here  afiirmed  October  7, 1890, 
and  the  following  opinion  was  then  written :  '  The  record 
does  not  contain  a  single  exception,  and  we  are  unable  to 
perceive  any  reason  for  bringing  the  appeal  except  to  delay 
the  execution  of  the  judgment.  The  evidence  estabhshed 
beyond  any  doubt  the  commission  of  the  crime,  and  the  charge 
of  the  judge  was  fair  and  properly  instructed  the  jury  upon 
the  law  needful  for  their  guidance.  There  can  be  no  pre- 
tense^for  saying  that  the  ends  of  juJstice  require  a  new  trial, 
and  the  judgment  should  be  aflSrmed.' 

"  The  subsequent  proceedings  in  the  case  on  behaK  of  the 
defendant  have  been  discreditable  to  the  administration  of 
justice.  His  case  has  been  twice  to  the  Supreme  Court  of  the 
United  States,  and  is  now  here  for  the  third  time,  and  thus 
courts  have  been  needlessly  vexed  for  no  possible  purpose 
except  delay. 

"  Upon  this  occasion  a  motion  is  made  for  a  reargument  of 
the  case  after  a  lapse  of  nearly  a  year  from  the  original  argu- 
ment upon  pretexts  manifestly  frivolous,  and  for  which  there 
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can  be  no  possible  excuse  or  jnstificationy  and  which  will  not 
now  be  dignified  by  any  further  notica 

"  When  all  the  forms  of  law  have  been  observed,  and  the 
defendant  has  had  every  opportunity  to  make  his  defense,  and 
his  conviction  has  been  affirmed  by  the  highest  court  of  the 
state,  the  contest  in  the  courts  should  end,  and  the  final  judg- 
ment should  be  executed  unless  the  governor  of  the  state,  in 
the  exercise  of  his  clemency,  should  grant  a  reprieve  or  a 
pardon.  The  forms  of  law  should  not  be  used  to  subvert  the 
criminal  law  of  the  state. 

"Attorneys  and  counselors  admitted  to  practice  in  the 
courts  of  this  state  are  under  a  duty  to  aid  in  the  administra- 
tion of  justice,  and  they  cannot  consistently  with  this  duty 
engage  in  vexatious  proceedings  merely  for  the  purpose  of 
undermining  the  final  judgments  of  the  courts  and  defeating  the 
behests  of  the  law.  It  ought  to  be  a  subject  of  inquiry,  there- 
fore, whether  they  can  thus  become  the  alios  of  the  criminal 
classes  and  the  foes  of  organized  society  without  exposing 
themselves  to  the  disciplinary  powers  of  the  Supreme  Court 

^*  The  motion  should  be  denied." 

John  R,  SeinzelTricm  for  appellant 

McKemie  Semple  for  respondent. 

Per  Cv/narri  opinion  for  denial  of  motion. 
All  concur. 

^   Motion  denied. 

MalRT  Bradley,  as  Administratrix,  etc..  Appellant,  v.  Nestos 

DB  GoBoouBiA,  BcBpondent 

(Argued  June  1,  1891;  decided  June  9,  1891.) 

Motion  for  reversal  of  judgment  under  section  1298  of  the 
Code  of  Civil  Procedure. 

Thomas  C.  Etievier  for  motion. 

Coudert  Brothers  opposed. 

Agree  to  grant  motion ;  no  opinion. 
All  concur. 
Motion  granted. 
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The  People  ex  rel.  The  New  York  Phonograph  Company, 
Appellant,  -y.  Fbank  Rice,  Secretary  of  State,  Respondent 

(Argued  June  8,  1891;  decided  June  16,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  September  24, 
1890,  which  affirmed  an  order  of  Special  Term  denying  a 
motion  for  a  peremptory  mandamus. 

J^oah  Davis  and  Z.  Pmcoffa  for  appellant. 
Charles  F.  Tabor^  Attomey-Oeneralj  for  respondent 

Agree  to  affirm  on  opinion  below. 
AU  concur. 
Order  affirmed. 


Dennis  W.  Moran,  Respondent,  v.  George  Conoma  et  al.. 
Defendants,  Mater  Loeb  et  al..  Purchasers,  Appellants. 

(Argued  June  1, 1891;  decided  June  16,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  March  2,  1891,  which 
affirmed  an  order  of  Special  Term  granting  plaintiffs  motion 
to  compel  the  appellants,  as  purchasers  of  certain  mortgaged 
premises,  to  complete  their  purchase. 

ETThomuel  J.  Myers  for  appellants. 

Jamfies  Kearney  for  respondent 

Solomon  F:  Higgms  for  defendants. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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The  People  ex  rel.  William  H.  Osbobn,  Appellant,  v. 
Edwabd  Gilon  et  al,  as  and  Comprising  the  Board  of 
Assessors,  Respondents. 

(Argued  June  8,  1801;  decided  June  16,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Sapreme 
Court  in  the  first  judicial  department,  made  March  14, 1890, 
which  affirmed  an  order  of  Special  Term  denying  the  relator's 
motion  for  a  mandamus. 

Tnmujm  H,  Baldwin  for  appellant. 

David  J.  Dean  and  George  L.  Sterling  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

James  E.  Eggleston,  Appellant,  v.  Miles  Beach,  Respondent. 

(Argued  June  8,  1891;  decided  June  16,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  24, 1890, 
which  affirmed  an  order  of  Special  Term  denying  a  motioQ 
for  leave  to  amend  the  complaint. 

Henry  S.  Bermett  for  appellant. 

Aug,  C,  Brown  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 

All  concur. 

Appeal  dismissed.   

D.  IIartman  Tabeb,  as  Receiver,  etc.,  Appellant,  v.  Samukl 

Jack,  Respondent,  et  al. 

(Argued  June  4,  1891;  decided  June  16,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
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of  January,  1891,  which  aflBrmed  an  order  of  the  Special  Term 
denying  a  motion  to  punish  the  defendant,  Samuel  Jack,  for 
non-compliance  with  a  judgment 

H,  B.  Cone  for  appellant. 

M,  H,  Peck  for  respondent. 

A^ree  te  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

Albebtus  Labbowe,  Appellant,  ^.  Uebman  J.  Lewis  et  al., 

Sespondents. 

In  an  action  to  reooyer  an  over  payment  alleged  to  have  been  made  to 
defendants  upon  a  contract  for  the  purchase  of  railroad  ties,  it  appeared 
that  plaintiff  agreed  to  take  at  certain  prices  for  different  woods,  all 
ties  defendants  could  get  during  the  season,  "ties  to  be  counted  and 
paid  for  before  put  in  the  river."  Defendants  were  not  paid  more  than 
they  were  entitled  to  for  ties  actually  delivered  and  accepted,  reckoning 
them  at  the  prices  fixed  by  the  contract.  Tlie  referee  found  that  the 
word  "  counted,"  as  used  in  the  contract,  meant  insi)ected.  Plaintiff 
claimed  that,  as  on  inspection  part  of  the  ties  delivered  were  classified  by 
plaintiff's  inspectors  as  seconds,  and  were  in  fact  seconds,  he  was  not 
bound  to  pay  therefor  the  price  for  first-class  ties.  Hdd,  imtenable; 
that  the  finding  that  the  word  "counted"  means  "inspected,"  might 
authorize  the  rejection  of  all  but  first-class  ties,  but  did  not  in  the  absence 
of  a  provision  in  the  contract  to  that  effect,  justify  the  conclusion  that 
both  firsts  and  seconds  might  be  accepted  and  only  the  actual  value  of 
the  seconds  paid  for  them. 

(Submitted  June  8,  1891;  decided  June  16,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1890,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  the  report  of  a  referee. 

The  following  is  the  opinion  in  full : 

"It  is  conceded  that  the  defendants  were  not  paid  any 
money  in  excess  of  that  to  which  they  were  entitled  for  ties 
actually  delivered  and  accepted  by  the  plaintiff,  reckoning  them 
at  the  price  fixed  by  the  contract.  The  claim  of  the  plaintiff 
is  that  the  payments  were  made  in  advance,  and  that  as  part 
SiOKELs— Vol.  LXXXIII.        76 
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of  the  ties  delivered  were^  upon  inspection  by  the  plaintifPe 
inspector,  classified  as  seconds  and  were,  in  fact,  seconds,  that 
the  plaintiff  was  not  bound  to  pay  therefor  the  price  of  first- 
class  ties,  and,  consequently,  that  he  is  entitled  to  recover  the 
deficiency  as  an  over- payment.    . 

"  The  difficulty  is  that  by  the  contract  one  price  was  to  be 
paid  for  all  the  ties  the  defendant  should  deliver.  The  find- 
ing that  the  word  "counted"  means  "inspected"  might 
authorize  the  rejection  of  all  but  first-class  ties,  but  it  does 
not  justify  the  conclusion  that  the  plaintiff  might  accept  both 
classes  and  pay  only  for  the  second  class  their  actual  value,  in 
the  absence  of  any  provision  in  the  contract  to  that  effect 

"  The  plaintiff  requested  a  finding  that  this  was  the  custom 
in  contracts  of  this  kind.  The  evidence  is  contradictory  upon 
the  point,  and  the  referee  refused  the  request  of  the  plaintifi 
to  find  the  custom>  alle^d,.and  to  this  refusal  no  exception 
was  taken. 

.  "  Upon  the  case,  as  presented,  there  appears  to  be  no  error  in 
the  record,  and  the  judgment  should,  therefore,  be  affirmed/' 

E.  A.  JVash  for  appellant. 

•/;  jP.  Parkhurst  for  respondents. 

Ain>sEW8,.  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Hannah  Cohibn  et  al,  as  Administrators,  etc..  Respondents,!?. 
The  Mayob,  Aldebmen  and  Commonalty  of  the  Cmr  of 
!N"ew  Tobk,  Appellant. 

(Submitted  June  9,  1891;  decided  June  16,  1891.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  29, 1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

The  following  is  the  opinion  in  full : 

"This  action  was  brought  to  recover  damages  for  the  death 
•f  plaintiffs'  intestate,  caused  by  negligence  attributable  to  the 
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defendant.  The  intestate  was  the  husband  of  the  plaintifi 
Hannah  Cohen  and  the  father  of  her  five  small  cliildren,  all 
of  whom  were  dependent  upon  him  for  thdr  support 

"The  action  has  been  tried  three  times.  The  first  trial 
resulted  in  a  verdict  in  favor  of  the  plaintiffs  for  $5,000.  The 
judgment  entered  upon  that  verdict  was,  upon  appeal  to  the 
General  Term,  reversed  and  a  new  trial  was  ordered.  (33  Hun, 
404.)  The  second  trial  resulted  in  a  judgment  entered  upon  a 
verdict  directed  by  the  court  in  favor  of  the  defendant,  which 
was  aflirmed  at  General  Term  (43  Hun,  345),  but  was,  upon 
appeal  to  this  court,  reversed  and  a  new  trial  ordered.  (113  N. 
Y.  532.)  The  third  trial  resulted  in  a  verdict  in  favor  of  the 
plaintiffs  for  $4,583.33  and  from  the  judgment  entered  upon 
that  verdict  the  defendant  appealed  to  the  General  Term  and 
from  a£Srmanee  there  to  this  court. 

"  The  record  discloses  no  ground  whatever  for  this  appeal. 
It  contains  but  one  exception  and  that  is  to  the  ruling  of  the 
court  allowing  the  plaintifib  to  prove  the  age  of  the  oldest 
child  of  the  intestate,  and  that  exception  is  not  noticed  or 
relied  upon  in  the  brief  submitted  on  behalf  of  the  appellant. 
The  judge  in  his  charge  to  the  jury  stated :  *  It  is  conceded  by 
the  defendant  in  this  case  that  there  is  no  question  at  all 
involved  here  of  fact  for  you  to  determine.  It  is  very  plain 
upon  the  testimony  that  the  plaintiff  is  entitled  to  recover ; 
that  is  not  controverted  by  the  city.  The  only  question,  there- 
fore, for  you  to  determine  is  how  much  you  will  award  to  her.' 
These  remarks  were  not  controverted  or  objected  to  on  the 
part  of  the  defendant.  The  trial  judge  submitted  the  question 
of  damages  to  the  jury  in  a  manner  entirely  satisfactory  to 
the  defendant  and  of  which  its  counsel  made  no  complaint  at 
the  time. 

"  The  law  of  this  case  was  settled  upon  the  prior  appeal  to 
this  court,  and  after  the  last  trial  there  was  no  just  ground  for 
further  contention  on  the  part  of  the  defendant.  This  is, 
therefore,  a  proper  case  for  giving  effect  to  the  last  clause  of 
section  3251  of  the  Code  which  provides :  *  "Where  a  judg- 
ment is  aflSrmed  by  the  Court  of  Appeals  the  court  may,  in 
its  discretion,  also  award  damages  by  way  of  costs  for  the 
delay,  not  exceeding  ten  per  centum  upon  the  amount  of  the 
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judgment  or  where  it  was  rendered  upon  an  appeal  upon  the 
amount  of  the  original  judgment.' 

"  Therefore,  the  judgment  should  be  affirmed,  with  costs, 
and  ten  per  cent  upon  the  amount  af  the  judgment  at  the 
trial  term  as  damages  for  delay." 

WiUiam  If.  Clark  for  appellant. 

Frauds  B.  ChecUey  for  respondents. 

Eabl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affinned.  . 


John  W.  Haywood  as  Administrator,  etc.,  Bespondent,  «. 
Thb  New  Yokk  Central  and  Hudson  Kiveb  Railboad 
Company,  Appellant 

(Argued  June  2,  1891;  decided  June  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  4,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

S.  W.  Ja/ikson  for  appellant. 

Alomo  P,  Si/rong  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Application  of  Edwabd  B.  LaMl 

et  al.,  as  Trustees,  etc. 

(Argued  June  3,  1891;  decided  June  23,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  8, 


CAUSES  NOT  EEPOETED  IN  FULL.        597 

1890,  which  affirmed  an  order  of  Special  Term,  appointing 
commissioners  to  ascertain  the  compensation  to  be  awarded 
to  Charles  Bntler,  claimant,  for  land  taken  for  sewage  purposes. 

WiUard  Parker  Bu&er  for  appellant 

H.  T.  DyJcmcm  for  respondent  * 

Agree  to  affirm;  no  opinion. 
All  concur. 
Order  affirmed. 


Henbt  C.  Bowen,  Appellant,  v^  William  L.  Bull,  as 

President,  etc.,  Bespondent 

(Submitted  June  8,  1891;  decided  June  28,  1891.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  29,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee  and  affirmed 
an  order  granting  an  extra  allowance. 

Geo.  C.  HoU  for  appellant 

Zetcis  Cass  Zedyard  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Mabt  O'Toole,  Respondent,  v.  Central  Park,  Noeth  and 
East  Riveb  Railroad  Company,  Appellant. 

(Argued  June  4,  1891;  decided  June  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  29, 1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 
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Henry  TJuyrnpson  for  appellant. 

James  F,  Higgins  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Chables  S.  Higgins  et  al«.  Appellants,  v,  James  D.  Bell,  as 

Commissioner,  etc..  Respondent 

(Argued  June  5,  1881;  decided  June  23,  1881.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  June  28,  1889, 
which  affirmed  an  order  of  Special  Term  vacating  an  in  junction. 

Charles  JSd/ward  Souther  for  appellants. 

F.  A.  McCloskey  for  respondent. 

Agree  to  affirm  ;  no  opinion.. 
All  concur. 
Order  affirmed. 


Herman  Cantob,  as  Assignee,  etc.,  Respondent,  v,  FsBDiHAEn) 

Levy  et  al.,  Appellants.' 

(Argued  June  5,  1891;  decided  June  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

aSI  F.  Knedand  for  appellants. 

Morris  J.  Ilirsch  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Thk  Pboplb  of  thb  State  of  Nbw  York,  Appellant,  v. 

Tbouab  F.  Wynn,  Respondent 

(Argued  June  8,  1801;  decided  June  28,  1881.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Ck>iirt  in  the  first  judicial  department,  entered  npon  an  order 
made  December  29,  1890,  which  reversed  a  judgment  of  the 
Court  of  General  Sessions  of  the  Peace  entered  upon  a  ver- 
dict convicting  the  defendant  for  violating  section  351  of  the 
Penal  Code. 

McKenzie  Serriple  for  appellant* 

William  F,  Howe  for  respondent. 

Agree  to.  affirm  on  opinion  below. 

All  concur,  except  Eabl  and  Peckham,  JJ.,  dissenting. 

Judgment  affirmed. 


Jeknib  J.  HoLooMB,  Respondent,  v.  The  Town  of  Champion, 

Appellant 

(Submitted  June  8,  1891;  decided  June  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  3,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

MuUm  cfe  Griffin  for  appellant. 

Porter  dk  Walts  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  O'Brien,  J.,  taking  no  part. 

Judgment  affirmed. 


600 


MEMOEANDA  OF 


The  Mayor,  Aldermen  and  Commonalty  op  the  City 
OF  New  York,  Bespondent,  v.  Mary  A.  Kent  et  al., 
Appellants. 

(Argued  June  8,  1891;  decided  June  23,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
April  4,  1891,  which  affirmed  a  judgment  in  favor  of  plaintifi 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Benjamin  Ta^  for  appellants. 

Da/oid  J.  Deem  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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In  the  Matter  of  the  Application  of  the  Metropolitan 
Elevated  Railway  Company,  as  to  Acquiring  Title  to 
Beal  Estate. 

In  the  Matter  of  Watson  et  al. 

A  decision  of  the  General  Term  of  the  Supreme  Court,  rendered  upon 
report  of  commissioners  appointed  to  appraise  lands  in  proceedings  to 
acquire  title  thereto  under  the  Rapid  Transit  Act  (Chap.  606,  Laws  of 
1875)  is  not  reviewable  in  this  court. 

(Argued  June  15,  1891;  decided  June  28,  1891.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  iu  the  first  judicial  department,  made  December  29, 
1890,  which  aflSrmed  an  order  of  Special  Term  confirming  the 
report  of  commissioners  appointed  under  the  Kapid  Transit 
Act  (Chap.  606,  Laws  of  1875). 

The  following  is  a  m^in.  of  opinion : 

"  I  think  that  tliis  court  has  no  jurisdiction  to  review  a 
decision  of  the  Supreme  Court  rendered  upon  the  appraisal 
and  report  of  its  commissioners.  It  has  been  so  held  in  pro- 
ceedings to  acquire  property  rights  taken  under  the  provisions 
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of  the  General  Bailroad  Act  of  1850,  and  so,  by  parity  of 
reasoning,  we  must  hold  where  the  petitioner  is  incorporated 
and  proceeds  under  what  is  commonly  known  as  the  Bapid 
Transit  Act  (Chap.  606,  Laws  of  1875).  In  the  latter  act  the 
provisions  respecting  the  acquisition  of  lands,  m  inmtum  the 
owner  thereof,  are  similar  as  to  the  procedure  to  those  pre- 
scribed in  the  act  of  1850.  However  serious,  therefore,  the 
eiTor  of  the  commissioners  may  have  been  in  the  rejection  of 
the  proof  relating  to  the  prior  adjudication  in  the  equity  action 
between  these  parties,  there  is  no  power  in  this  court  to  review 
it  upon  an  appeal  from  the  order  of  confirmation. 

^'  Appeal  should  be  dismissed,  with  costs  to  the  I'espondent^' 

Edwin  M,  Felt  for  appellant. 

Jidien  T,  Damss  for  respondent. 

Gbay,  J.,  reads  for  dismissal  of  appeal. 

All  concur. 

Appeal  dismissed.     

Geoboe  F.  Hodoman,  Kespondent,  v,  Stephen  T.  Babkbb, 

Appellant. 

Where,  upon  an  application  by  a  subsequent  attaching  creditor  to 
set  aside  a  former  attachment,  the  facts  set  forth  in  the  affidavit  to 
prove  that  the  subsequent  attachment  was  a  lien  upon  the  same  prop- 
erty were  not  within  the  personal  knowledge  of  the  affiant,  but  were 
based  upon  statements  of  another  person,  and  no  excuse  was  given  for 
not  procuring  the  affidavits  of  persons  having  personal  knowledge  of 
the  facts,  htJd  that  the  court  while  it  could  properly  have  taken  the  affi- 
davit as  sufficient,  was  not  bound  so  to  do,  and  so  that  a  denial  of  the 
application  was  not  error;  and  this  although  the  affidavit  upon  which 
the  first  attachment  was  issued  was  insufficient. 

Eeported  below,  60  Hun,.  156. 

(Argued  June  15,  1891;  decided  June  23,  1801.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  8,  1891, 
which  reversed  an  order  of  Special  Term  granting  a  motion  to 
vacate  an  attachment  in  the  above-entitled  action,  and  denied 
said  motion. 
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The  following  is  the  opinion  in  full : 

'^  The  ^National  Broadway  Bank,  as  a  subsequent  attaching 
creditor,  made  a  motion  to  set  aside  the  attachment  in  this 
action.  Judge  Ingbaham  at  the  Special  Term  vacated  the 
attachment,  holding  that  the  affidavit  upon  which  it  was 
granted  did  not  show  a  cause  of  action  against  the  def endant^ 
that  the  attachment  obtained  by  the  bank  was  valid,  and  that 
it  had  thereby  obtained  a  lien  upon  the  same  property  seized 
by  the  attachment  issued  in  this  action.  From  the  order  of 
Special  Term  the  plaintiff  appealed  to  the  Greneral  Term,  and 
there  the  order  was  reversed,  three  opinions  being  written. 
Judge  Van  Brunt  agreed  with  Judge  Inoraham  that  the 
affidavit  upon  which  the  attachment  in  this  action  was  issued 
did  not  show  any  cause  of  action ;  but  he  held  that  the  affidavit 
upon  which  the  attachment  of  the  bank  was  issued  was  insuffi- 
cient, and  also  that  it  did  not  appear  that  the  attachment  of 
the  bank  was  levied  upon  the  same  property  seized  by  the 
attachment  in  this  action.  Judge  Daniels  c(mcurred  with 
Judge  Van  Bbunt  on  the  ground  that  it  did  not  appear  that 
the  bank  had  attached  the  same  property  seized  by  the  attach- 
ment in  this  action.  Judge  Lawrence  writing  a  dissenting 
opinion  agreed  with  Judges  Ingraham  and  Van  Brcnt  that 
the  affidavit  upon  which  the  attachment  in  this  action  was 
granted,  does  not  show  a  cause  of  action  in  favor  of  the  plain- 
tiff against  the  defendant,  and  he  held  that  the  attachment  of 
the  bank  was  based  upon  a  sufficient  affidavit  and  that  it 
appeared  that  it  was  levied  upon  a  portion  of  the  same  prop- 
erty seized  by  the  attachment  in  this  action ;  and  he,  therefore, 
favored  the  affirmance  of  the  order  of  th.3  Special  Term. 
From  the  decision  of  the  General  Term  the  bank  has  appealed 
to  this  court, 

"  It  is  not  necessary  now  to  determine  whether  the  affidavit 
upon  which  the  attachment  in  this  action  was  issued  is  suffi- 
cient Two  of  the  judges  of  the  General  Term  concurred  in 
holding  that  it  did  not  appear  that  the  bank  had  a  lien  upon 
the  same  property  attached  in  this  action,  and  that,  therefore, 
it  had  no  standing  which  enabled  it  to  move  to  set  aside  the 
attachment.  We  will  not  now  enter  into  a  minute  criticism 
of  the  affidavit  presented  to  the  Special  Term  to  show  that  the 
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bank  had  a  Bubsequent  attachment  lien  upon  the  property 
attached  in  this  action.  It  is  sufficient  that  the  affidavit  to 
prove  the  lien  was  not  satisfactory  to  the  Supreme  Govt.  The 
facts  were  not  within  the  peraonal  knowledge  of  the  person 
making  the  affidmrit.  They  were  based  upon  information 
reeeived  from  another  person,  and  no  excuse  whatever  waa 
given  for  not  procuring  the  affidavits  of  the  persons  having 
personal  knowledge  of  the  facts.  Even  if  the  Supreme  Court 
could  properly  have  taken  the  affidavit  based  upon  informa- 
tion and  belief  as  sufficient,  it  certainly  was  not  bound  to,  and 
without  committing  any  legal  error  it  could  refuse  to  grant  the 
motion  based  upon  such  an  affidavit.  It  is  not  for  this  court 
to  say  that  it  ought,  and  much  less  that  it  is  not  bound  to  be 
satisfied  with  such  an  affidavit 

"  "We  are,  therefore,  of  opinion  that  the  order  of  the  General 
Term  should  be  affirmed  with  costs." 

Wiiliam  F.  MacRae  for  appellant 

■ 

Eugene  K,  Sdckett  for  respondent. 

Per  Curiam  opinion  for  affirmance. 
All  concur. 
Order  affirmed. 


National  Broadway  Bake  in  the  City  of  New  York, 
PlaintifiF,  v,  Stephen  T.  Baskeb,  Defendant 

(Argued  June  15;  1891;  decided  June  28,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  15,  1891^ 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
to  vacate  an  attachment  in  the  above-entitled  action* 

This  case  presented  the  same  question,  and  the  mem,  of 
opinion  is  substantially  the  same  as  that  in  the  last  preceding 
case  {Hodgmun  v.  BarTc^er). 

P.  Q,  Eckeraon  for  appellant. 
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William  F.  MacRae  for  respondent. 

Per  Curiam  mem.,  for  ai&rmance. 
All  concur. 
Order  affirmed. 


The  Rectob,  etc.,  of  Holy  TRiNmr  Chuboh  of  Harlem,  etc., 
Appellant,  v.  The  Rector,  etc.,  op  the  Church  of 
St.  Stephen,  etc..  Appellant,  and  James  Blackhuest, 
Respondent. 

The  People  ex  rel.  The  Rector,  etc.,  of  the  Church  of  St. 
Stephen,  Appellant,  v.  James  Blackhurst,  as  Treasurer, 
etc,  Charles  E.  Fleming  et  al..  Respondents. 

jLn  appellant  will  not  be  denied  the  right  to  withdraw  his  appeal  and  dis- 
continue the  litigation,  because  of  the  fact  that  the  attorney  who 
brought  the  appeal,  but  who  has  ceased  to  represent  the  appellant, 
objects  thereto. 

(Argued  June  15,  1891;  decided  June  28,  1891.) 

Motions  to  dismiss  appeals. 

The  following  is  the  m^m.  of  opinion : 

"  The  motions  upon  the  petitions  for  the  withdrawal  of  the 
labove-entitled  appeals  should  be  granted. 

"  The  objections  of  Andrew  J.  Shipman,  who  has  claimed  to 
be  attorney  for  the  corporation  of  the  Church  of  St.  Stephen, 
cannot  avail  against  the  desire  of  that  corporation,  as  expressed 
by  the  vestry.  The  wardens  and  vestrymen  elected  at  the  Easter 
•election,  1891,  represent  the  corporation  appellant  in  the  above 
action  and  proceeding,  and  they  have  authorized  the  motions 
now  made  through  attorneys  named  for  that  purpose.  To 
permit  the  appeals  to  continue  to  be  prosecuted  would  be  to 
deny  the  right  to  an  appellant  to  discontinue  litigation,  with 
no  other  reason  than  to  gratify  the  wishes  of  an  attorney  who, 
whatever  the  foundation  of  his  original  authority  to  appear, 
has  ceased  to  represent  the  litigant  There  is  nothing  in  the 
procedure  which  is  objectionable,  and  we  see  no  reason  for 
denying  the  appellant's  applications. 

"  There  will  be  no  costs  awarded  to  any  of  the  parties  as 
.against  the  other ;  except  ten  dollars  costs  of  each  of  the  two 
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motions  against  the  attorney  Shipman  in  favor  of  the  corpora- 
tion of  the  Church  of  St.  Stephen." 

Wager  Swayne  for  appellant. 

WUlia/m  If.  ffamiUon  for  respondents. 

J^er  Curiam  mem.  for  dismissal  of  appeals^ 
All  concur. 
Appeals  dismissed. 

In  the  Matter  of  the  Application  of  Thomas  Commebfobi> 
Mabtin,  Respondent,  for  a  Peremptory  Writ  of  Mandamus^ 
V.  The  "W.  J.  Johnston  Company  (Limited),  Appellant 

IXpon  the  granting  of  a  peremptory  writ  of  mandamus,  with  costs,  am 
application  for  a  stay  pending  appeal  having  been  denied,  defendant 
complied  with  the  writ,  paid  the  costs  and  appealed  to  the  General 
Term,  where  the  appeal  was  dismissed,  the  court  holding  that  it  waa 
not  a  practical  question,  the  terms  of  the  writ  having  been  complied 
with.  Held,  error;  that  the  case  should  have  been  heard  on  the  merits, 
as  defendant  would  be  entitled  1o  a  restoration  of  the  costs  paid,  in  case 
the  order  were  reversed. 

(Argued  June  16,  1891;  decided  June  28,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  5,  1891, 
which  dismissed  an  appeal  from  an  order  of  Special  Term 
granting  an  application  for  a  peremptory  writ  of  mandamus. 

The  following  is  the  mem^.  of  opinion  : 

"The  Special  Term  granted  the  writ,  with  costs.  The 
defendant  asked  for  a  stay  pending  an  appeal,  which  was 
denied.  It  then  complied  with  tlie  writ,  and  paid  the  costs, 
and  appealed  to  the  General  Term.  That  court  dismissed  the 
appeal  on  the  ground  that  it  was  not  a  practical  question,  as 
the  terms  of  the  writ  of  mandamus  had  been  complied  with. 

"  The  court  should  have  heard  the  case  on  the  merits,  because 
there  was  a  question  of  costs  which  defendant  had  paid  and 
which  it  would  be  entitled  to  have  restored  to  it  in  case  the 
order  were  reversed. 

"  Order  of  General  Term  reversed  and  case  remitted  to  that 
court  with  directions  to  hear  the  appeal  upon  the  merits,  with 
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costs  of  this  court  upon  this  Appeal  to  appellant  to  abide  the 
event  of  the  appeal  to  the  General  Term." 

Mason  F,  Prosaer  for  appellant. 

Arthur  H.  Masten  for  respondent. 

Per  Curiam  mem.  for  reversal. 
All  concur. 
Order  reversed. 


The  Pbople  of  the  State  of  New  Yosk,  Respondent^  v, 

John  Dewey,  Appellant. 

The  Court  of  Appeals,  on  appeal  to  it,  can  consider  only  errors  alleged  to 
have  been  committed  by  the  court  below,  and  the  case  must  be  heard 
upon  the  same  record  which  was  used  before  the  General  Term. 

A  reversal  of  a  judgment,  therefore,  cannot  be  based  upon  matter  subse- 
quently brought  into  the  case  by  stipulation,  .and  such  a  stipulation  will 
be  disregarded. 

.  (Argued  Jime  16,  1891;  decided  June  28,  1S91.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Oourt  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  23,  1890,  which  affirmed  a  judgment  of  the 
Court  of  Sessions  of  Erie  county,  convicting  defendant  of  the 
•crime  of  being  a  common  ;gambler,  and  also  affirmed  an  order 
of  said  court  overruling  a  demurrer  Interposed  bj  defendant^ 
»nd  an  order  overruling  a  plea  of  a  former  conviction. 

The  following  is  the  msm^  of  opinion  : 

"  The  stipulation  which  we  find  in  the  printed  case,  made  by 
the  parties  after  the  decision  of  the  General  Term,  cannot  be 
<5onsidered  upon  this  appeal.  It  is  no  part  of  the  record.  The 
<»se  must  be  heard  here  upon  the  same  record  which  was 
before  the  General  Term.  The  parties  cannot  agree  upon  a 
case  and  submit  it  to  tliis  court  for  decision.  This  is  purely  a 
<50urt  of  review  and  we  consider  only  errors  alleged  to  have 
been  committed  by  the  court  below^  "We  cannot  base  a  reversal 
of  the  judgment  appealed  from  upon  matter  subsequently 
brought  into  the  case  by  stipulation.  Therefore,  disregarding 
the  stipulation,  we  see  no  reason  to  doubt  that  the  judgment 
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of  the  Greneral  Term  is  right,  and  it  must  be  affirmed  upon 
the  opinion  there  pronounced." 

Tracy  C,  Becker  for  appellant. 

George  T,  Qulnhy  for  respondent. 

JPer  Curiavi  mem.  for  affirmance. 
All  concur. 
Judgment  affirmed. 

Annie  Barrett,  an  Infant,  by  her  Guardian  ad  litetriy  Appel- 
lant, r.  Geokge  AValdo  Smith  et  al.,  Respondents. 

In  an  action  against  the  owners  of  a  truck,  to  recover  damages  for 
alleged  negligence,  the  evidence  tended  to  show  these  facts:  The  driver 
was  driving  very  rapidly  along  a  street,  upon  one  side  of  which  there  was 
no  sidewalk  and  this  side  was  bounded  by  a  wall  near  which  some  chil- 
dren were  playing,  among  them  the  plaintiff.  The  children  were  in 
plain  view  of  the  driver;  the  truck  moved  along  without  turning,  about 
three  feet  from  the  wall;  plaintiff  was  struck  by  one  of  the  horses  and 
injured.  Held,  that  the  evidence  sufficiently  showed  negligence  on  the 
part  of  the  driver  to  require  the  submission  of  the  question  to  the  jury. 

(Argued  June  15, 1891;  decided  June  23,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  4,  1891,  which  a£Srmed  a  judgment  entered  upon  an 
order  of  the  court  on  trial  at  Circuit  dismissing  the  complaint. 

The  following  is  the  opinion  in  full : 

'^  We  are  of  opinion  that  the  case  should  have  been  sub- 
mitted to  the  jury.  It  is  undisputed  that  the  children  were  in 
plain  view  of  the  driver  when  he  was  several  blocks  away. 
They  had  gathered  next  to  the  high  wall  on  the  east  side  of 
the  avenue,  attracted  there  by  the  escape  of  a  bird  which  had 
flown  into  an  opening  in  the  wall  near  the  bottom.  The  road- 
way was  at  this  point  about  twenty-five  feet  wide,  between  the 
curb  of  the  sidewalk  on  the  west  side  of  the  avenue  and  the 
wall,  there  being  no  sidewalk  on  the  side  next  to  the  wall.  All 
the  witnesses  concur  in  stating  that  the  truck  was  being  driven 
very  fast.  One  witness,  who  was  in  a  wagon  back  of  the 
truck  and  going  in  the  same  direction,  testified  that  the  truck 
was  moving  at  the  rate  of  six  miles  an  hour,  a  speed  in  excess 
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of  that  permitted  by  the  ordinance.  It  waa  moving  parallel 
with  the  wall,  but  there  is  some  discrepancy  as  to  the  distance 
therefrom.  The  person  in  the  wagon  following  the  track,  a 
block  and  a  half  behind,  thought  the  distance  was  about  fifteen 
feet  One  of  the  children  at  the  wall,  a  boy  twelve  years  old, 
said  the  truck  went  about  three  feet  away  from  the  wall,  and 
the  mother  of  the  plaintiflF,  who  saw  the  accident  from  a 
window  opposite,  says  the  same  thing. 

"  The  boy  McLean  says  that  when  the  truck  came  along  he 
went  up  close  to  the  wall  to  escape,  and  that  Annie  (the  plain- 
tijBf)  was  so  frightened  she  did  not  know  where  to  go,  and  the 
horses  struck  her  and  she  fell.  '  She  was  so  frightened  that 
she  made  a  turn  to  run  towards  the  wall  and  made  another 
one  to  run  towards  the  street,  and  then  the  horse  kicked  her/ 

m 

''  It  cannot  be  said  upon  this  proof  that  there  was  an  absence 
of  all  evidence  of  negligence  on  the  part  of  the  driver  of  the 
truck.  The  driver  was  bound  to  use  reasonable  care  in  using 
the  street.  He  could  not  keep  on  his  way  driving  rapidly  in 
plain  view  of  the  children  and  so  near  the  wall  as  to  expo^ 
them  to  danger,  taking  no  precautions,  provided  he  saw  them 
or  ought  to  have  seen  them.  If  the  jury  s^all  accept  the 
statement  of  the  witness  who  testified  that  his  truck  was  being 
driven  at  a  distance  of  fifteen  feet  from  the  wall,  there  would 
be  slight  ground  for  imputing  negligence.  The  injury  to  the 
child  could  then  be  accounted  for  only  on  the  supposition 
that  without  cause  she  undertook  to  cross  the  street  in  front  of 
the  horses,  a  movement  which  he  could  not  reasonably  have 
anticipated.  But  if  he  drove  within  three  feet  of  the  wall,  it 
would  be  for  the  jury  to  say  whether  it  was,  under  the  circum- 
stances, a  reasonable  and  prudent  act.  Some  of  the  children 
were  intent  upon  capturing  the  bird,  and  the  others,  including 
the  plaintiff,  were  watching  the  proceeding.  If  the  truck  was 
moving  in  a  path  but  three  feet  from  the  wall,  the  fright  of 
the  plaintiff  when  she  discovered  it,  was  natural  and  might 
reasonably  have  been  anticipated  by  the  driver,  and  the  situa- 
tion ought  to  have  admonished  him  of  the  necessity  of  slacken- 
ing his  speed  or  crossing  to  the  other  side  of  the  road  before 
passing  the  children. 

"  If  the  plaintiff  had  clung  to  the  wall  she  would  have  been 
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safe,  but  in  her  terror  she  first  turned  one  way,  and  tlien  toward 
the  horses,  and  got  in  front  of  them  and  was  injured.  But 
she  was  not  chargeable  for  not  taking  the  n^st  prudent  course. 
The  driver  (upon  the  version  of  the  transaction  given  by  the 
boy)  produced  by  his  own  conduct  that  condition  of  mind  in 
the  child  which  deprived  her  of  even  that  small  degree  of 
judgment  which  a  child  of  four  years  of  age  may  be  supposed 
to  possess.  She  tried  to  save  herself  from  a  danger  which  she 
might  reasonably  anticipate,  but  did  precisely  the  wrong  thing. 
Her  mistake,  however  does  not  deprive  her  of  remedy,  pro- 
vided the  jury  should  find  that  the  driver  was  guilty  of  negli- 
gence. We  express  no  opinion  as  to  that  fact,  and  what  has 
been  said  bears  only  upon  the  point  whether  the  case  should 
have  been  left  to  the  jury. 

"  The  nonsuit  was  placed  exclusively  upon  the  ground  that 
there  was  no  negligence  on  the  part  of  the  driver.  The  point 
of  contributory  negligence  of  the  parents  in  permitting  the 
child  to  be  in  the  street  was  not  passed  upon  by  the  court. 
Under  the  circrmstances  proved,  that  fact  was  also,  we  think, 
for  the  jury. 

"  The  judgment  below  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event." 

Richard  O^  Gorman^  Jr.^  for  appellant. 

James  A.  Seaman  for  respondents. 

Per  Curiam,  opinion  for  reversal. 
All  concur. 
Judgment  reversed. 

Thomas  Kitson,  Respondent,  v,  Sakah  F.  Blake,  Appellant. 

Same  Respondent,  v,  Frederick  D.  Blake,  Appellant 

(Argued  June  15,  1891;  decided  June  23,  1891.) 

Motions  to  dismiss  appeals  from  orders  of  the  General  Term 
of  the  Supreme  Court  in  the  second  judicial  department, 
made  May  13,  1891,  which  aflBbrmed  orders  of  Special  Term 
refusing  to  set  aside  inquests  and  open  judgment  in  favor  of 
plaintiff  in  the  above  entitled  actions. 
SicKELs— Vol.  LXXXIII.        77 
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Carlisle  Norwood^  Jr.^  for  motions. 

Agree  to  grant  motions ;  no  opinion. 
AIL  concur. 
Motions  granted. 

Obival  O.  Clark,  Respondent,  v.  John  Claflin  et  aL, 

Appellants. 

The  Anderson  and  Blatt  Folding  Bed  Company,  Respondent, 

V,  The  Same  Appellants. 

Philander  Derby  et  al.,  Respondents,  v.  The  Same 

Appellants. 

A  motion  for  judgment  of  afSrmance  or  to  dismiss  an  appeal,  based  on  the 
ground  that  only  the  same  questions  arise  therein  which  have  been  passed 
Upon  by  this  court  in  other  cases  lately  decided,  will  not  be  granted  where 

this  is  denied  by  the  appellant. 

• 

(Argued  June  5,  1891;  decided  June  23,  1891.) 

Motion  for  affirmance  of  judgment  in  the  above  entitled 
action,  or  for  a  dismissal  of  the  appeals  therein,  on  tlie  ground 
that  the  only  questions  raised  had  been  passed  upon  in  certain 
other  cases  lately  decided. 

The  following  mem.  was  handed  down  by  the  court :  "  The 
defendants  in  each  of  these  entitled  actions  state  that  the  same 
questions  only  arise  in  them  that  have  been  considered  and 
passed  upon  by  this  court  in  the  other  cases  just  determined. 
The  court  cannot  undertake  in  advance  of  the  argument  to 
examine  the  records  in  each  to  determine  for  itself  whether 
such  statement  is  borne  out  or  not.  The  court  shall  have  to  do 
that  when  the  cases  come  before  it  regularly,  as  reached  for 
argument  on  the  calender.  If  the  same  questions  only  arise 
that  have  already  been  passed  upon  here,  it  may,  of  course,  be 
expected  they  will  meet  with  the  same  end." 

Ahram  Kling  for  motion. 

S,  F,  Kneeland  opposed. 

Agree  to  deny  motion. 
All  concur. 
Motion  denied. 
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In  the  Matter  of  the  Application  of  Thk  Rochester  and 
Glen  Haven  Railkoad  Company,  Appellant,  to  Acquire 
Land  of  Ferdinand  and  Barbara  Griebel,  Respondents. 

(Argued  June  8,  1891;  decided  June  23,  1891.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  General 
Term  of  the  Supreme  Court  in  the  fifth  judicial  department, 
made  at  the  January  Term,  1891,  which  reversed  an  order  of 
Special  Tenn  appointing  commissioner's. 

John  Powers  for  motion, 

Edward  Ifl  Maurer  opposed. 

Agree  to  grant  motion ;  no  opinion. 
AH  concur. 
Motion  granted. 


In  the  Matter  of  the  Accounting  of  Abraham  B.  Valentine, 

Trustee,  etc. 

(Ar^ed  June  10, 1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  March  4,  1891,  which  afiirmed  a  decree  of  the  surrogate 
of  Westchester  county. 

Thomas  M.  Wheeler  for  appellant 
Tsra^el  M'^nor^  Jr.^  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  afiirmed. 


IIattie  H.  Farrell,  as  AdminiKtratrix,  etc.,  Respondent,  t». 
Arthur  J.  IIoroan  et  al.,  Appellants. 

(Argued  June  10,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
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May  4,  1891,  which  affirmed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  aflSrmed  an  order  denying  a  motion 
for  a  new  trial. 

Edward  W.  S.  Johnston  for  appellants. 

Charles  StecMer  for  respondent. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


JoHX  O.  Heald,  as  Assignee,  etc.,  Respondent,  tJ.  Fsanx  B. 
Van  Siclen,  Impleaded,  etc.,  Appellant. 

(Argued  June  10,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  May  4,  1891,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

Oeorge  A.  Clement  for  appellant. 

Henry  P.  Starhuck  for  respondent. 

Agree  to  affirm ;  no  ojunion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 

Robert  C.  Reeves,  as  Executor,  etc 

(Submitted  June  10,  1891;  decided  June  25,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  13, 
1890,  which  affirmed  an  order  of  tlio  currogate  of  the  city  and 
county  of  New  York  directing  Robert  €•  Reeves^  as  executor, 
to  account. 

Henry  W.  Bates  for  appellant 
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H,  J,  Morris  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 

Maggie  LaManka,  as  Administratrix,  etc.^  Kespondent,  v, 
Thb  National  Sbcubttt  Life  and  Accident  Company, 
Appellant. 

(Argued  June  11,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  12,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintifi  entered  upon  a  verdict  directed  by  the  court  and 
affirmed  an  order  denying  a  motion  for  a  new  triaL 

D,  TT.  Northup  for  appellant. 

William  Allan  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Earl,  J.,  not  voting. 

Judgment  affirmed. 

John  Hooper,  Appellant,  v.  The  Johnstown,  Gloversvillk 
AND  KiNGSBORo  HoRSE  Eailroad  Company,  Kespondcnt. 

(Argued  June  12,  1891;  decided  Jime  25,  1891^ 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  17, 1891,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit 

Heyward  cfe  Prvyn  for  appellant 

Matthew  Hale  for  respondent 

Agree  to  affirm ;  no  opimon. 
All  concur. 
Judgment  affirmed. 
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In  the  Matter  of  the  Estate  of  Samuel  Lyicajt,  Deoeaaed. 

(Argued  June  15,  1891;  decided  June  25»  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  April  7,  1891,  which  affirmed  an  order  of  the  surrogate 
of  the  city  and  county  of  New  York  directing  Lydia  A.  Lyman, 
as  administratrix,  to  account 

Henry  Woodwa/rd  Sackett  for  appellant. 

Charles  E.  MiUer  for  respondent. 

* 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Rugeb,  Ch.  J.,  not  voting. 

Order  affirmed. 


Thomas  "Watts,  as  Eeceiver,  etc.,  Respondent,  v.  TRJiSKia 

A.  Wilcox  et  aL,  Appellants. 

(Argued  June  16, 1891;  decided  June  25,  1891.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  February  9, 
1891,  which  affirmed  an  order  of  Special  Term  overruling 
demurrers  to  the  complaint,  and  affirmed  an  interlocutorj 
judgment  in  plaintifPs  favor  entered  thereon. 

JTen/ry  Bacon  for  appellants. 

William  F.  G^NeiU  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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WiUuiAM  E.  Dodge  Stokes,  Respondent,  v,  Anson  Phelps  l}g»  «i6 

Stokes  et  al,,  Defendants,  et  al.,  Appellants.  ^"^ 

(Argued  June  15,  1891;  decided  June  25,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  11, 1891, 
which  affirmed  an  order  of  Special  Term  overruling  a  demurrer 
to  the  complaint,  and  affirmed  an  interlocutory  judgment  in 
favor  of  plaintifE  entered  thereon. 

Edward  TT.  Sheldon  for  appellants. 

George  Richards  for  I'espondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


John  B.  Devlin,  as  Administrator,  etc^,  Respondent,  v.  The 
Mayor,  Aldebmen  and  Commonalty  of  the  City  of  New 
York  et  al.,  Appellants. 

,  (Argued  June  15,  1891 ;  decided  June  25,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  Fork,  made 
April  6,  1891,  which  affirmed  an  order  of  Special  Term  deny- 
ing a  motion  to  vacate  and  set  asidie  the  report  of  a  referee. 

FramMva  Ba/rUett  for  appellants. 

T,  C,  Cronin  for  respoudenjt. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Ophelia  J.  Cuthbert,  Respondent  v.  Mabgabet  S.  Ivbb, 

Impleaded,  etc.,  Appellant. 

Same  Respondent  v.  ANTomETTE  L.   Sohebmebhokn  et  al., 

Appellants. 

(Argued  June  15,  1891;  decided  June  25,  1891.) 

Appeals  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department  made  May  19,  1891, 
which  affirmed  an  order  of  Special  Term  continuing  a  tem- 
porary injunction, 

Hobert  SeweU  and  C  Fine  for  appellants. 

TT.  H,  Pdge^  Jr,^  for  respondent. 

Agree  to  dismiss  appeals ;  no  opinion. 
All  concur. 
Appeals  dismissed. 


In  the  Matter  of  the  Application  of  Wilbub  L.  Paddock 

for  a  writ  of  Habeas  Corpus. 

(Argued  June  16,  1891;  decided  June  25,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  18, 1890, 
which  reversed  an  order  of  Special  Term  awarding  to  the 
petitioner  the  custody  of  his  infant  daughter. 

TT.  McElroy  for  appellant 

Jf.  N.  Kane  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Max  Mebz,  Appellant,  v.  The  City  of  Bbookltn,  Respondent. 

(Argued  June  16,  1891,  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  Greneral  Terra  of  the  City 
Court  of  Brooklyn,  entered  upon  an.  order  made  October  29, 
1890,  which  aflSrmed  an  order  of  Special  Term,  sustaining  a 
demurrer  to  the  complaint  and  affirmed  a  judgment  in  favor 
of  plaintiff  entered  thereon. 

James  D.  Belt  for  appellant. 

Almet  F.  Jenhs  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


I28a  fll7 
135    360 


In  the  Matter  of  the  Application  of  The  New  York,  Lacka- 
wanna AND  Western  Railway  Company,  to  Appraise 
Lands  of  Abram  M.  Chesbrough  et  al. 

(Argued  June  16,  1891}  decided  June  25,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  January  23, 1891, 
which  affirmed  an  order  of  Sjiecial  Term  denying  a  motion  to 
set  aside  the  award  of  conmiissioners  appointed  herein. 

George  W.  Cothran  and  Albert  H.  Weed  for  appellant. 

Franklin  D.  Locke  for  respondent. 

Agree  to  affirm ;  no  opinion- 
All  concur. 
Order  affirmed. 

SicKEM— Vol.  LXXXIII.        78 
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Obraxdo  p.  Dextes,  Appellant,  v.  Wabben  Joseph  Alfbed^ 

Kespondeut 

(Argued  June  16,  1891;  decided  June  25,  1891.) 

Appeax  from  order  of  the  General  Term  of  the  Supreme 
Oonrt  in  the  first  judicial  department,  made  December  29, 
1890,  which  affirmed  an  order  of  Special  Term  changing  the 
place  of  trial  herein. 

Edwa/rd  Wmalow  Paige  for  appellant. 

WiUiam  P.  CcmtweU  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

Isaac  B.  Kewoombe  et  al.,  Kespondents,  v.  William  A. 
LoTTiMEB  et  al.,  Impleaded,  etc.^  Appellants. 

(Argued  June  16,  1891;  decided  June  25,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  7, 1891, 
which  affirmed  an  order  of  Special  Term  overruling  demurrers 
and  affirmed  a  judgment  in  favor  of  plaintifib  entered  thereon. 

• 

James  Thomson  for  appellants. 

Adrian  II.  JoUne  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Application  of  Geobge  H.  SixacB- 
BBiDGE,  Je.,  Receiver,  etc.,  Respondent,  v.  John  B. 
Alden,  Appellant 

(Submitted  June  16,  1891;  decided  June  25,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  20,  1891, 
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which  affirmed  an  order  of  Special  Term  directing  the  issu- 
ance of  a  warrant  for  the  examination  of  the  appellant  and 
also  affirmed  an  order  of  Special  Term  denying  a  motion  to- 
vacate  said  warrant. 


B.  DOL  for  agpellAXLt 

ChoHea  E.  SugJies  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Last  WiU  and  Testament  of  Ehily  L,. 

DeBusst,  Deceased. 

(Argued  June  16,  1891;  decided  June  25,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  17,  1891, 
which  reversed  an  order  of  the  surrogate  of  the  county  of 
New  York  denying  a  motion  to  vacate  and  set  aside  an  order 
of  reference. 

Ahram  Kling  for  appellant. 

Edward  C.  James  tor  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People  ex  rel.  William  T.  Cagney,  Appellant,  v.  CHABLEa 
F.  MacLean  et  al.,  Comrs.,  etc.,  Kespondents. 

(Argued  June  16, 1891;  decided  June  25,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
(Dourt  in  the  first  'judicial  department,  made  June  6,  1890^ 
which  dismissed  a  writ  of  certiorari  and  affirmed  proceedinga 
by  which  the  relator  was  removed  from  office  as  patrolman  in 
the  police  department  of  the  city  of  New  York. 
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Louis  J,  Orant  for  appellant 

David  J.  Dean  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 

The  People  ex  rel.  Joseph  C.  Higoins,  Appellant,  v.  Hugh 
J.  Grant,  Mayor,  etc.,  et  al..  Respondents. 

(Argued  June  16,  1891;  decided  June  25,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department^  made  March  13,  1891, 
which  dismissed  a  writ  of  certiorari  and  affirmed  proceedings 
by  which  the  relator  was  removed  from  the  office  of  clerk  to 
the  Supervisor  of  the  City  Record. 

Jamea  F,  Iliggiris  for  appellant. 

Da/vid  J.  Dean  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People  ex  rel.  Solomon  Satles,  Appellant,  -».  Fbank  T. 
FrrzGERALD,  Register,  etc..  Respondent. 

(Submitted  June  16,  1891;  decided  June  25,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  13,  1891, 
which  affirmed  an  order  of  Special  Term  denying  amotion  for 
a  writ  of  peremptory  mandamus. 

He88^  Towaend  <&  McCleUand  for  appellant. 

David  J.  Dea/n  for  respondent 

Agree  to  affirm ;  lo  opinioiL 
All  concur. 
Order  affirmed. 
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The  People  ex  rel.  Thomas  Cecil,  Respondent,  v.  The  Belle^ 
vuE  Hc*8PiTAL  Medical  College  of  the  City  of  New 
York,  of  the  State  of  New  York,  Appellant. 

(Argued  June  16,  1891;  decided  June  26,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Sapreme 
Conrt  in  the  first  judicial  department,  made  May  15,  1891, 
which  reversed  an  order  of  Special  Term,  directing  a  perem- 
tory  writ  of  mandamus  to  issae. 

AUcm  McCvUoh  for  appellant. 

Seaman  Miller  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


Geoege  V.  Browee,  as  Receiver,  etc.,  Respondent,  v.  Joseph 
D.  Baucus  et  al.,  Impleaded,  etc.,  Appellants. 

(Argued  June  16,  1891;  decided  June  25,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  11,  1891, 
which  affirmed  an  order  of  Special  Term,  restraining  the 
defendants  from  taking  further  proceedings  in  an  action  there- 
tofore brought. 

Joseph  D.  Baucus^  Myer  Nu^haum  and  Edgar  T.  Brackett 
for  appellants. 

Josiah  T.  Marean  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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"William  F.  Mobgak,  Eespondent,  v,  Cathabine  Tatlob, 

Appellant,  et  al. 

(Argued  June  17,  1891;  decided  June  25,  1891.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Court  of 
Common  Pleas  of  the  city  and  county  of  New  York,  entered 
upon  an  order  made  June  17,  1889,  which  modified,  and 
affirmed  as  modified,  a  judgment  in  favor  of  plaintLS  entered 
npon  the  report  of  a  referee. 

T.  B.  Wakernan,  for  appellant. 

S.  C.  Chet/wood  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed 


liViLLis  B.  Satbe,  Eespondent,  v.  The  State  of  New  Yobi, 

Appellant 

(Argued  June  15,  1891;  decided  June  25, 1891.) 

Appeal  from  an  award  of  the  Board  of  Claims  in  favor  of 
-the  respondent,  made  November  11,  1890. 

The  following  is  the  opinion  in  full : 

"  The  original  award  in  this  case  was  $3,000,  and  it  was 
made  March  9,  1886.  Upon  appeal  from  this  award  to  tliia 
court,  we  modified  it  by  increasing  it  to  $8,136,  and  affirmed 
it  as  thus  modified,  with  costs.  The  remittitur  from  this  court 
was  sent  over  to  the  Board  of  Claims  and  thereupon  the  board 
made  new  findings  of  fact  and  of  law,  and  awarded  to  the 
claimant  $10,657.55,  which  was  made  up  of  the  $8^36,  the 
interest  thereon  to  the  date  of  the  award  and  the  costs  of  the 
prior  appeal.  The  attorney-general  filed  exceptions  to  this 
award  and  then  brought  this  appeat  therefrom  to  this  court. 

"  The  practice  since  the  remittitur  was  sent  down  from  this 
court  has  been  quite  irregular.  Upon  the  prior  appeal,  we 
simply  modified  the  prior  award  by  increasing  it.     We  made 
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no  other  alteration,  not  even  changing  the  date.  The  effect 
of  our  decision  was  that  the  $8^36  should  stand  in  the  place 
of  the  $3,000,  as  of  the  same  date.  Thus  it  was  the  same  award 
Bimply  increased.  The  modified  award  would  bear  interest 
from  the  same  date  as  the  original  award.  If  the  claimant 
would  have  been  entitled  to  interest  upon  the  original  award, 
he  became  entitled  to  interest  upon  the  modified  award  from 
the  same  date.  Upon  the  prior  remittitur  from  this  court,  the 
prior  award,  without  altering  its  date,  must  be  increased  to 
$8,136,  and  the  claimant  must  have  his  costs  of  this  appeal, 
and  then  if  the  financial  officers  of  the  state  refuse  to  pay 
interest  upon  the  award  from  its  date,  the  claimant  must  take 
his  remedy  by  mandamus,  or  by  filing  a  new  claim  with  the 
Board  of  Claims,  for  his  interest  The  question  of  interest 
will  doubtless  be  disposed  of  in  the  same  way  as  is  usual  with 
other  awards  made  by  the  Board  of  Claims.  That  question  is 
not  before  us  now,  and  we  make  no  other  mention  in  reference 
thereto. 

"  The  award  appealed  from  must  be  reversed,  with  costs  of 
appeal  to  be  paid  by  the  claimant." 

Cliarles  F,  Tabor ^  Attorney-General^  for  appellant. 

Gabrid  L.  Smith  for  respondent. 

Per  Curiam  opinion  for  reversal. 
All  concur. 
Award  reversed. 


Christian  H.  Strasser  et  al.,  Respondents,  v.  The  New  York, 
Lackawanna  and  Western  Railway  Company,  Appellant. 

RoMANNA  Jeaume  ct  al.,  Respondents,  v.  The  Xew  York, 
Lackawanna  and  Western  Railway  Company,  Appellant. 

Argued  and  decided  with  Reining  v.  If,  Y,^  Z.  cfe  W.  R. 
Co,  {antey  page  167), 
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Theodore  E.  Macy  et  ah,  as  Executors,  etc.,  Bespondents,  f. 
The  Metropolitan  Elevated  Railway  Company  et  al.. 
Appellants. 

(Argued  May  6.  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  13,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Julien  T.  Dames  for  appellants. 

George  Zabriskie  for  respondents. 

Agree  to  affirm  on  opinion  in  Galway  v.  Met.  E,  R.  Co. 
{ante,  page  132). 


Nancy  L.  Sherwood  et  al..  Respondents,  v.  The  METROPouTAii 
Elevated  Railway  Company  et  aL,  Appellants. 

(Argued  May  6,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  9,  1881,  which  affirmed  a  judgment  in  favor  of 
plaintiflEs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Jvlien  T,  Davies  for  appellants. 

George  Zabi^kie  for  respondents. 

Agree  to  affirm  on  opinion  in  Galway  v.  MeU  E.  R.  Co. 
[ante,  page  132). 
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John  M.  Knox  et  al.,  as  Executors,  etc,  Bespondents,  v. 
The  Metkopolitan  Elevated  Railway  Oompauy  et  al., 
Appellants. 

(Argued  May  6,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  31,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Jvlien  T,  Dames  for  appellants. 

Oeorge  Zdb^riahie  for  respondents. 

Agree  to  affirm  on  opinion  in  Galway  v.  Met  E.  B.  Co, 
(ante,  page  132). 


The  People  ex  rel.  Lina  Cohen,  Appellant  and  Bespondent 
V.  The  Protestant  Episcopal  House  of  Meeoy  of  the  City 
of  New  York,  Respondent  and  Appellant. 

In  the  Matter  of  the  Custody  of  Jennie  Simon. 

Argued  and  decided  with  People  ex  rel.  Damziger  v.  P.  E, 
House  of  Mercy  {cmte^  page  180). 


Henrt  Dale  et  al.,  Respondents,  v.  Frank  T.  Gilbert,  as 

Sheriff,  etc..  Appellant 

In  an  action  to  recover  the  possession  of  personal  property,  defendant 
gave  an  undertaking  for  the  return  of  the  property,  which  contained  a 
recital  admitting  that  plaintiffs  had  taken  the  property  described  in  his 
aifldavit  and  requisition  from  defendant's  possession.  Upon  the  trial, 
defendant  offered  to  prove  that  he  did  not  have  in  his  possession,  when 
demand  was  made  upon  him,  more  than  one-quarter  of  the  property  men- 
tioned in  plaintiffs'  affidavit,  which  offer  was  rejected,  upon  the  ground 
that  the  admission  was  conclusive.  Thereafter  defendant,  with  the 
consent  of  his  sureties,  moved  at  Special  Term  for  leave  to  substitute  a 
new  undertaking  without  the  admission,  in  place  of  the  original.  The 
motion  was  denied  upon  the  ground  that  as  the  court  had  held  the  admis- 
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sion  conclusive,  the  court  had  no  power  to  grant  it.    Held,  error;  that 
it  was  conclusive  only  until  set  aside,  and  as  to  whether  or  not  this  should 
be  permitted,  rested  in  the  discretion  of  the  Supreme  Court. 
Martin  v.  OUbert  (119  N.  Y.  298),  distinguished. 

(Argued  June  8,  1891;  decided  October  6,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  January  6,  1891, 
which  aflirmed  an  order  of  Special  Term  denying  defendant's 
motion  to  set  aside  an  undertaking  given  by  him  for  the  return 
of  property  replevied  herein  and  for  leave  to  serve  a  substi- 
tuted undertaking,  omitting  therefrom  a  recital  contained  in 
the  original  admitting  that  plaintiflEs  had  taken  the  property 
described  in  their  affidavit 

The  following  is  the  opinion  in  full : 

"In  Marthh  v.   Gilbert    (119  N.  Y.  298),  the   question 
depended  upon  the  proper  effect  to  be  given  a  recital  con- 
tained in  an  undertaking  which  remained  unamended  and  in 
full  vigor  as  when  first  delivered.     The  defendant  in  that  case 
had  given  an  undertaking  by  virtue  of  which  he  took  back 
the  property  which  had  been  taken  by  the  coroner  under  his 
requisition.     That  undertaking  contained  a  recital  admitting 
that  the  plaintiff  had  taken  from  defendant's  possession  the 
property  described  in  the  plaintiff's  requisition.     Upon  the 
trial,  the  defendant  offered  to  prove  that  in  fact  he  did  not 
have  in  his  possession  or  under  his  control,  when  the  demand 
was  made  upon  him,  more  than  one-quarter  of  the  property 
mentioned  in  the  affidavit  of  the  plaintiff  accompanying  the 
requisition.     It  was  rejected  by  the  court  and,  we  thought, 
properly.     We  held  that  the  recital  in  the  undertaking  was 
conclusive  upon  the  defendant  as  to  the  fact  of  the  amount  of 
the  property  actually  taken,  and  that  the  only  issue  left  was  as 
to  the  fraud.     We  thought  the  plaintiff  had  a  right  to  rely 
on  the  recital,  and  that  the  defendant  ought  to  be  estopped 
from  denying  the  fact  admitted  in  the  imdertaking.     We 
there  gave  some  reasons  for  the  conclusion  that  the  plaintiff 
had  this  right,  and  we  stated  that  he  might  have  been  misled 
by  the  recital,  and  so  have  failed  to  take  any  further  measures 
to  obtain  possession  of  property  which  the  defendant  in  the 
undertaking  thus  solemnly  admitted  that  he  was  in  possession 
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of  and  which  he  kept  possession  of  by  reason  of  such  under- 
taking. The  question  was  not  presented  as  to  the  right  of  the 
court  upon  the  application  of  the  defendant  to  amend  the 
undertaking  by  striking  out  the  admission  with  the  consent  of 
the  principal  and  sureties  thereto. 

"  We  think  the  court  has  the  power  to  permit  such  amend- 
ment, the  same  as  it  has  the  power  to  permit  the  correction  of 
many  other  alleged  errors  which  a  party  states  that  he  has 
inadvertently  mada  Whether  it  should  be  allowed  or  not 
depends  upon  the  question  whether  the  party  in  whose  favor 
the  error  may  have  been  made,  can  be  placed  in  the  same 
position  substantially  which  he  occupied  previous  to  its 
commission. 

"  All  that  was  said  in  the  Martin  and  Gilbert  case  must  be 
construed  in  connection  with  the  fact  that  the  bond  in  that 
case  still  remained  on  the  record  or  files  of  the  court  una- 
mended and  with  no  motion  for  leave  to  amend  the  same. 
Upon  the  principles  laid  down  in  that  case,  it  is  apparent  that 
an  application  to  amend  the  undertaking  so  as  to  strike  out 
the  admission  contained  in  the  recital  would  come  too  late, 
when  the  parties  had  entered  upon  the  trial,  assuming  that  a 
motion  to  so  amend  the  undertaking  could  be  made  at  the  trial. 
The  admission  in  the  above-cited  case  in  fact  remained  in  the 
undertaking,  which  was  itself  part  of  the  record  of  the  case, 
and  was  on  the  files  of  the  court,  and  so,  we  held  that  under 
the  circumstances  no  evidence  could  be  admitted  which  should 
contradict  the  admission.  We  assumed,  as  matter  of  law,  that 
the  party  receiving  the  undertaking  relied  on  the  admission 
contained  in  the  recital,  and  that  no  evidence  to  the  contrary 
was  admissible. 

"  We  are  still  of  the  same  opinion.  The  admission  was,  so 
to  speak,  a  part  of  the  record  so  long  as  the  undertaking 
remained  unamended,  and  a  party  haJs  a  legal  right  to  rely 
upon  such  an  admission,  and  there  is  no  principle  upon  which, 
so  long  as  it  remains  of  record,  it  should  not  be  conclusive. 
In  this  respect  it  is  like  an  admission  in  a  pleading.  While 
the  admission  remains,  evidence  is  not  admissible  to  show  that 
the  party  does  not  rely  upon  it  It  is  an  admission  of  record 
and  is  conclusive. 
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^^  If  the  pleading  be  amended  by  Btriking  ont  the  admission 
the  truthfulness  of  the  admission  is  still  a  question,  when 
proven  to  have  been  made,  but  it  is  not  conclusive  npon  the 
party  who  made  it  and  he  may  give  evidence  to  show  that  it 
was  made  inadvertently  and  mistakenly,  and  then  the  jury 
must  decide  whether,  on  the  explanation,  it  be  correct.  {Strong 
V.  Dwighi,  11  Abb.  Pr.  [K  S.]  319  ;  Paige  v.  WiUet,  38  N. 
T.  28.) 

^^  When  the  application  to  substitute  an  undertaking,  or  in 
other  words  to  amend  it,  shall  be  presented  to  the  Supreme 
Court,  it  will  be  for  that  court  to  say  whether,  in  view  of  all 
the  facts,  it  should  be  granted. 

"  We  said  in  the  Martva  and  Gilbert  case  {&upra\  that  we 
did  not  think  the  defendant  should  be  allowed  to  contra- 
dict admissions  of  fact  made  in  his  own  bond,  by  virtue  of 
which  he  kept  the  property  which  had  been  taken  by  the 
coroner  and  we  thought  he  was  properly  concluded  by  recitals 
in  the  bond  upon  the  question  of  what  property  was  in  troth 
in  his  possession  and  taken  by  the  coroner.  It  must  be  remem- 
bered, however,  that  it  was  by  virtue  of  the  undertaking,  and 
not  of  the  recital,  that  the  property  was  taken  back  by  the 
defendant.  He  would  have  been  entitled  to  take  back  all  the 
property  which  the  coroner  actually  took  from  him,  without 
putting  a  word  of  the  recital  in  the  undertaking.  And  aBhas 
already  been  intimated  the  language  used  in  the  Martin  case  was 
used  in  reference  to  a  bond  then  on  the  record  and  unamended, 
and  in  such  case  we  held  the  admission  was  conclusive. 

"  The  question  will  still  present  itself  to  the  court  when  the 
application  to  amend  shall  be  made,  wliether  in  consideration 
of  all  the  facts,  justice  would  not  be  promoted  by  holding  the 
defendant  to  his  admission,  and  as  bearing  upon  that  question 
the  inquiry  would  be  very  material,  whether  the  party  accept- 
ing the  undertaking  had  relied  upon  the  admission  contained 
in  it.  If  it  should  appear  that  he  had  so  relied  upon  it  during 
all  the  time  when,  but  for  such  admission  he  would  have  made 
an  examination  and  discovered  the  truth,  and  if  it  should 
further  appear  that  by  permitting  the  amendment  the  plaLh 
tiff  would  not  be  placed  in. the  same  position  and  with  the 
same  advantages  he  would  have  occupied  and  poasessed  had 
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ench  admisBion  not  been  made,  a  case  would  be  made  npon 
•uch  application  for  the  consideration  of  the  Supreme  Court, 
whicli  we  doubt  not  would  be  decided  by  that  tribunal  in  a 
manner  consistent  with  justice  and  the  rights  of  the  different 
parties  litigant. 

"  If  the  amendment  were  permitted  it  would  still  remain  a 
fact  that  an  admission  had  once  been  made  by  the  defendant, 
and  the  question  whether  the  admission  were  not,  in  fact,  cor- 
rect would  not  alone  remain,  but  if  it  should  appear  that  the 
admission  had  been  made  under  such  circumstances  as  to  con- 
stitute an  equitable  estoppel  in  the  plaintiff's  favor,  the  admis- 
sion would  then  still  remain  conclusive  as  to  him. 

"  Upon  the  whole  we  think  the  Supreme  Court  had  power 
to  deal  with  the  question,  and  the  order  denying  the  motion 
should  be  reversed  and  the  case  remitted  to  the  Special  Term 
to  be  heard  and  decided  upon  its  merits.  As  the  main  appli- 
cation  of  the  defendant  is  addressed  to  the  favor  of  the  court 
below  and  it  is  not  at  all  certain  whether  it  will  be  granted,  or 
if  granted,  upon  what  terms,  we  think  that  no  costs  of  this 
appeal  should  be  granted  to  either  party." 

jB.  Frwnk  Dake  for  appellant. 

Abraham  Gruber  and  Hadley  Jones  for  respondents. 

Peckh^m,  J.,  reads  for  reversal. 

All  concur,  except  Eabl,  J.,  not  voting. 

Order  reversed. 


The  People  of  the  State  of  New  York,  Bespondent,  t;. 

Martin  D.  Loppy,  Appellant. 

In  reviewing  the  evidence  on  appeal  in  a  criminal  case  under  the  Code 
of  Criminal  Procedure  (§§  485,  517, 528,  as  amended  by  chap.  498,  Lawa 
of  1887),  where  the  Judgment  is  of  death,  this  court  is  governed  by  the 
practice  regulating  appeals  to  the  Supreme  Court  in  dealing  with  ques- 
tions of  fact. 

tTnleas,  therefore,  there  are  circumstances  indicating  some  partiality,  mis* 
take,  error  or  prejudice  on  their  part,  the  findings  of  the  jury  on  dis* 
puted  and  conflicting  evidence  must  be  taken  as  conclusive. 

(Argued  June  8,  1891;  deckled  October  6,  1891.) 
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Appeal  from  judgment  of  the  Court  of  General 
of  the  Peace  in  and  for  the  city  and  county  of  New  York, 
entered  November  28,  1890,  upon  the  verdict  of  a  juiy  con- 
victing defendant  of  the  crime  of  murder  in  the  first  d^ree. 
The  following  is  an  extract  from  the  opinion : 
^^  This  case  is  an  illustration  of  the  general  character  of  the 
appeals  taken  in  capital  cases,  under  the  recent  statute  (Chap. 
493,  Laws  of  1887)  authorizing  appeals  directly  from  the  trial 
to  this  court.     This  statute  makes  the  formality  of  filing  and 
serving  a  notice  of  appeal  operative  as  a  stay  of  proceedings 
on  the  judgment  of  conviction,  and  imposes  upon  the  county 
where  the  conviction  was  had  the  labor  and  expense  of  pre- 
paring and  printing  the  record  for  a  review,  without  regard 
to  the  question  whether  any  errors  were  committed  on  the 
trial  or  not.     Thus,  without  any  risk,  expense  or  burden  on 
his  part,  a  convicted  criminal  is  allowed  to  secure  a  delay  of 
many  months  in  the  execution  of  his  sentence  and  impose  upon 
the  People  unnecessary  expense,  and  upon  the  courts  the 
burden  of  examining  cases  generally  destitute  of  merit    The 
unlimited  license  thus  given  to  criminals  to  create  delay  and 
expense  is  invariably  availed  of,  and  a  large  majority  of  the 
appeals  thus  taken  to  this  court  have  come  to  us,  either  with- 
out exceptions,  or,  if  any,  those  usually  of  the  most  trivial 
character.      This   case   forms   no  exception   to   the  general 
character  of  such  cases.     There  is  but  one  exception  in  the 
case  which  has  been  called  to  our  attention,  and  that  is  of  a 
frivolous  and  unimportant  character.     The  main  object  which 
these  appeals  have,  if  any  beyond  creating  delay,  seems  to  be 
to  see  if  the  court  can,  on  a  review  of  the  evidence,  discover 
some  ground,  not  perceptible  to  coimsel,  upon  which  to  base 
a  reversal  of  the  findings  of  the  jury  on  questions  of  fact   The 
rule  repeatedly  laid  down  by  this  court,  that  such  questions 
are  for  the  exclusive  consideration  of  juries,  seems  to  have  had 
no  restraint  upon  the  freedom  with  which  such  appeals  have 
been  taken,  as,  indeed,  there  is  no  good  reason  why  it  should 
80  long  as  criminals,  without  trouble  or  expense  to  themselves, 
are  encouraged  by  the  law  to  take  appeals  and  thereby  secure 
delay  at  all  times,  and  a  possible  chance  of  escaping  punish- 
ment for  their   crimes.     {People  v.  Wood^  123  N.  Y.  632; 


CAU8K8  JNOT  REPORTED  IN  FULL.        631 

People  V.  Jugigo^  Id.  630 ;  People  v.  Cignarale^  110  id.  28  ; 
People  V.  KeUy,  113  id.  647.) 

"  This  condition  of  the  record  leaves  but  one  question  open 
to  ns  to  examine,  and  that  is  whether  the  evidence  discloses 
any  just  reason  why  the  judgment  of  the  court  below  should 
not  be  enforced.  In  reviewing  the  evidence  in  such  a  case 
this  court  has  frequently  laid  down  the  rule  that  we  shall  be 
governed  by  the  practice  regulating  appeals  to  the  Supreme 
Court  in  dealing  with  questions  of  fact  This  practice  regards 
the  jury  as  the  ultimate  tribunal  for  the  investigation  and 
determination  of  questions  of  fact,  and,  unless  there  are  cir< 
cumstances  indicating  some  partiality,  mistake,  error  or  preju. 
dice  on  their  part,  to  regard  their  findings  on  disputed  and 
conflicting  evidence  as  conclusive.  {People  v.  Cignarale^ 
9upra;  People  v.  Kelly ^  supra.) 

*'*'  A  careful  perusal  of  the  evidence  in  this  case  leads  us  to 
tlie  conviction  that  the  jury  have  made  no  mistake  in  theii 
verdict." 

After  a  full  consideration  of  the  evidence  the  court  say : 

"  Sufficient  has  been  related  of  the  circumstances  of  tliig 
crime  to  show  that  the  jury  were  not  only  justified  in  theii 
verdict,  but  were  *  compelled  to  the  conclusion  which  it 
indicated. 

"  We  are,  therefore,  of  the  opinion  that  the  ends  of  justice 
require  us  to  approve  the  verdict  of  the  jury  and  affirm  the 
judgment  appealed  from." 

WUltam  F.  Howe  for  appellant 

McKemie  Semple  for  respondent. 

RuGEB,  Ch.  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 

Hebman  C.  Baskin  et  al.,  as  Executors,  etc..  Appellants,  u 

Washington  D.  Hays,  Eespondent 

(Argued  June  8,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  lifth  judicial  department,  entered  upon  an  order 
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made  the  first  Tuesday  of  January,  1891,  which  affirmed  a 
judgment  in  favor  of  defendants,  entered  upon  the  report  of 
a  referee. 

John  GiUette  for  appellant. 

M,  A^  Leary  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  People  ex  rel.  George  F.  Comstock,  Appellant,  v.  The 
Mayob,  etc.,  of  the  City  of  Syracuse,  Kespondent 

(Submitted  June  16,  1891;  decided  October  6,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  3, 1891, 
which  reversed  an  order  of  Special  Term  granting  a  writ  of 
peremptory  mandamus. 

Charles  H,  Peck  for  appellant,  and  George  F.  Cofnstocky 
appellant  in  person.  « 

G,  Z.  Stone  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


Eugenia  A.  Pentfield,  Respondent,  v.  New  York  and 
Mount  Vernon  Water  Company,  Appellant. 

(Submitted  June  17,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  June  20,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiflE  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Milo  e/.  White  for  appellant. 


CAUSES  NOT  KEPOETED  IN  FULL,        633 

NoTTTKMi  A,  Lawlor  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

SiRAGAN  S.  CosTiKYAN,  as  Administrator,  etc.,  Respondent,  v. 
The  Rome,  Watertown  and  Oqdensbubo  Railboad  Com- 
pany, Appellant 

(Submitted  June  17,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  23,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  ao  order  deny- 
ing a  motion  for  a  new  trial. 

Edmund  B,  Wynn  for  appellant. 

Abratn  cSb  NUe%  C,  Bartholom&io  for  respondent. 

Agree  to  affirm ;  no  opinion* 
All  concur. 
Judgment  affijuied. 


Postal  Telegbaph  Cable  Company,  Appellant,  v,  ITugh  J. 

Gbant,  Sheriff,  et<*...  Respondent. 

(Argued  June  17, 1891,  decided  October  6.  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  24, 1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Andrew  Wesley  Kent  for  appellant 

Charles  F.  Tahor^  Attorney-General^  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
SioKELs— Vol.  LXXXTII.        80 


634  MEMORANDA  OP  > 

David  D.  Weaver,  an  Infant,  by  Guardian,  etc.^  Bespondenty 

V.  John  K.  Bullis,  Appellant. 

(Submitted  June  16, 1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  11,  1891,  which  aifirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury,  and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

Damd  W.  Guernsey  for  appellant 

Hackett  {&  WiUiafna  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Stewabt  H.  Pink,  Respondent,  v.  Wilijam  S.  Cbuech,  aa 

Administrator,  etc..  Appellant. 

(Argued  June  18,  1891;  decided  October  6.  1891 ) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  11,  1891,  which  affirmed  a  judgment  in  favor  of 
plaintiif  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  pew  trial. 

Allison  Butts  for  appellant. 

Stephen  G,  Gvsmsey  for  respondent. 

Agree  to  affirm :  no  opinion. 
AP  concur. 
Judgment  affirmed. 
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JuLiEN  T.  Davies,  as  Receiver,  etc.,  Respondent,  v.  The  New 
York  Conobkt  Company  (Limited),  Appellant 

(Argued  June  18,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  13,  1891,  which  overruled  defendant!s  excep- 
tions and  ordered  judgment  in  favor  of  plaintiff  upon  a  verdict 
directed  by  the  court,  and  denied  a  motion  for  a  new  trial. 

William  H,  Arnoux  for  appellant. 

William  B.  IIorrMower  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Katie  Cook,  as  Administratrix,  etc..  Respondent,  v.  The 
New  York  Central  and  Hudson  River  Railroad  Com- 
pany, Appellant 

(Argued  June  18,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judical  department,  entered  upon  an  order 
made  February  4,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

John  D.  Wendell  for  appellant. 

George  S,  Kloch  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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BiTFUs  L.  Todd,  as  Executor,  etc.,  Appellant,  v.  The  Unioh 
Dime  Savings  Institution,  of  the  City  of  New  York, 
Eespondent 

A  purchaser  of  real  estate  is  not  entitled  to  demand  a  title  absolutely  free 
from  all  suspicion  or  possible  defect.  He  may  claim  simply  a  marketable 
title,  that  is  one  which  a  reasonable  purchaser,  well  informed  as  to  the  facte 
and  their  legal  bearings,  willing  and  anxious  to  perform  his  contract, 
would,  in  the  exercise  of  that  prudence  which  business  men  ordinarily 
bring  to  bear  upon  such  transactiona,  be  willing  to  and  ought  to  accept. 

Reported  on  a  former  appeal,  118  N.  T.  827. 

(Argued  June  10,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  April  17,  1891,  which  aiBrmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  following  is  the  opinion  in  full : 

"  This  action  was  brought  to  recover  money  paid  by  the 
plaintiffs  testatrix  upon  the  purchase-price  of  land  in  the  citj 
of  New  York,  on  the  ground  of  a  defect  in  the  defendant's 
title.  The  land  formerly  belonged  to  Mrs.  Ferris,  and  in 
December.  1870,  she  conveyed  it  to  Griffith  Howe,  and  the 
title  came  from  him  to  the  defendant  through  sundry  inter- 
mediate conveyances.  The  only  defect  in  the  title  alleged  is 
that  the  deed  from  Mrs.  Ferris  was  shown  by  the  record  in 
the  register's  office  to  have  been  at  the  time  of  the  record 
without  seal.  The  deed  appears  to  have  been  lost,  and  it  was 
not  produced  at  the  time  of  the  attempt  to  pass  the  title,  or  at 
the  trial. 

"The  action  has  been  twice  tried.  Upon  the  first  trial  the 
plaintiff  recovered  judgment,  which  was  reversed  in  the  second 
division  of  this  court  (118  N.  Y.  337).  The  action  was  again 
tried,  and  Judge  Barrett,  who  presided  at  the  trial  said  in 
his  opinion,  that  *  the  testimony  is  rather  stronger  in  support 
of  the  defendant's  position  with  regard  to  the  seal  upon  the 
deed  in  question  than  it  was  upon  the  first  trial ; '  and  Judge 
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Va27  Bbunt,  upon  the  last  appeal  to  the  General  Term,  said : 
*  The  facts  are  substantially  the  same  as  on  the  previous  trial,' 
and  so  we  think. 

"  We  cannot  review  the  decision  of  the  second  division  of 
this  court.  What  was  there  decided  is  the  law  €^f  this  case. 
The  main  facts  are  stated  in  the  opinion  of  Bbadlet,  J.,  there 
written,  and  they  need  not  be  restated  here.  He  held  that 
there  was  no  evidence  whatever  that  the  deed  of  Mrs.  Ferris 
was  without  seal  when  it  was  delivered  to  Mr.  Rowe,  and  on 
that  ground  he  reached  the  conclusion  that  the  judgment  ought 
to  be  reversed. 

^^  Upon  the  first  trial,  Mr.  Arnold,  who  was  counsel  for  the 

defendant  at  the  time  it  made  a  loan  upon  the  property,  about 

three  years  after  the  deed  to  Rowe,  testified  that,  finding  that 

the  record  disclosed  that  the  deed  was,  at  the  time  it  was 

recorded,  without  a  seal,  he  sought  for  and  obtained  the  deed 

and  found  that  there  was  a  seal  thereon ;  that  he  discovered 

nothing  on  the  deed  indicating  that  the  seal  had  been  placed 

there  subsequently  to  the  delivery  of  the  deed ;  that  he  then 

caused  the  deed  to  be  again  recorded  with  the  seal  thereon, 

and  that  he  then  passed  the  title.     His  evidence,  when  prop^ 

erly  read  and  understood,  was  substantially  the  same  on  the 

last  trial.     He  and  other  witnesses  testified  that  when  a  deed 

was  left  at  the  register's  office,  it  was  first  examined  to  see  if 

it  was  in  proper  form,  properly  executed,  acknowledged  and 

sealed ;  that  if  there  was  no  seal,  a  blue  pencil  mark,  not  easily 

erased,  was  drawn  over  the  place  where  the  seal  should  be,  and 

the  words  ^  no  seal '  were  written  with  the  same  pencil  upon 

the  deed,  and  that  the  parties  interested  w   'e  notified  of  the 

defect ;  that  if  the  deed  was  found  to  be  in  proper  form  and 

properly  executed,  H  was  placed  upon  file  to  await  its  turn  for 

record ;  that  it  happened  sometimes  that  before  the  record  the 

seal  would  rub  or  fall  off  and  that  when  it  came  to  be  recorded 

the  recording  clerk  finding  no  seal,  would,  in  the  record^ 

instead  of  the  letters  ^  L.  S.,'  place  a  dash. 

"  The  original  record  of  the  deed  to  Rowe  was  found  with 
this  dash,  indicating  that  at  the  time  of  the  record  there  was 
no  seal  upon  the  deed.  Arnold  testified  that  when  he  examined 
the  record,  he  found  the  dash  instead  of  the  letters '  L.  S.,'  and 
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that  he  refused  then  to  pajss  the  title  for  his  client,  the  defend- 
ant ;  that  he  required  the  production  of  the  original  deed  that 
he  might  see  whether  there  was  some  mistake  in  recording  it 
and  whether  there  was  a  seal  upon  it,  and  that  the  deed  wag 
found  and  produced.  Upon  the  first  trial,  he  testified  that 
there  was  a  seal  upon  it,  and  that  he  then  caused  it  to  be  again 
recorded,  and  then  passed  the  title.  There  is  not  in  this 
record,  in  his  evidence,  the  least  indication  that  upon  tliis  vital 
point  there  was  any  change  in  his  evidence,  that  hifl  memory 
had  in  any  way  been  refreshed,  or  that  there  was  any  inconsist- 
ency whatever  between  his  evidence  upon  the  two  trials.  On 
the  contrary,  the  trial  judge  who  was  familiar  with  his  evidence 
upon  the  first  trial,  stated  in  his  opinion  that  the  testimony 
for  the  defendant  as  to  seal,  was  stronger  than  it  was  upon 
the  first  trial.  Yet  there  was  either  some  confusion  in  his  evi- 
dence upon  the  last  trial,  or  it  was  improperly  and  carelessly 
reduced  to  writing  by  the  stenographer.  It  can  be  so  read 
now  as  to  show  that  when  he  obtained  the  deed  he  found  that 
there  was  no  seal  upon  it,  and  no  indication  that  there  had 
ever  been  a  seal  upon  it,  and  yet,  if  we  read  it  in  that  way  we 
have  the  strange  inconsistency  that  he  first  refused  to  pass  the 
title  because  of  the  indication  in  the  record  of  the  absence  of 
the  seal,  and  that  upon  the  production  of  the  deed  without 
any  seal,  he  at  once  became  satisfied  with  the  title  and  passed 
it.  It  is  clear  that  the  evidence  shotdd  not  be  so  read.  He 
testified:  ^They  then  produced  to  me  the  original  deed  of 
Catharine  A.  Ferris,  which  I  recognized  as  the  original  deed 
because  it  had  at  the  bottom  the  statement  of  the  recording, 
and  it  was  signed  by  Catharine  A.  Ferris,  and  there  was  no 
seal  on  it,  and  not  the  slightest  indication  of  any  kind  that  it 
ever  had  been  there.  There  was  nothing  whatever  upon  the 
deed  in  blue  pencil,  a  mark  or  dash  of  no  seal,  or  anything  to 
indicate  there  was  any  defect.  I  would  not  have  taken  it 
without  a  reacknowledgment,  if  there  had  been.  There  was 
no  impression  to  show  that  there  had  been  any.  There  was 
Catharine  A.  Ferris'  signature  there.  I  then  said  this  wiU 
have  to  be  recorded.'  On  his  cross-examination  he  testified : 
*  There  was  no  '  L.  S.'  there,  and  because  there  was  no  *  L.  S.' 
there,  I  demanded  another  deed,  or  the  production  of  the 
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original  deed.     I  told  him  I  would  not  pass  the  title  unless 
there  was  a  deed  produced  to  me  from  Catharine  A.  Ferris, 
either  the  original  of  that  deed  which  I  found  on  record  with- 
out a  seal,  which  would  show  there  was  a  seal  upon  it,  or  a  new 
deed  which  would  supply  the  place  of  the  deed  which  was 
recorded,  in  order  to  pass  the  title.     I  merely  stated  those 
were  my  objections  to  the  title.     I  will  not  pass  this  unless 
certain  things  will  be  supplied.     I  cannot  recollect  who  pro- 
duced the  deed.     It  was  produced  before  I  passed  the  title. 
I  think  it  was  produced  in  a  few  days  after  I  made  my  objec- 
tions.    I  scrutinized  the  deed  very  carefuly.     I  examined  it 
specially.     I  looked  at  the  seal  to  see  if  there  was  any  indica- 
tion that  a  seal  had  been  there.     There  was  not  the  slightest 
indication.'     Now  what  did  the  witness  mean  to  testify  that 
he  discovered  as  to  the  seal  when  he  examined  the  deed? 
Clearly  that  he  did  not  find  the  words  *  no  seal '  upon  the  deed 
written  with  a  blue  pencil,  and  did  not  find  any  blue  pencil 
marks  upon  it,  or  any  indication  that  these  words  or  the  blue 
marks  had  ever  been  upon  it     He  found  the  seal  there,  and 
no  indication  that  any  seal  had  been  there  before,  and  he 
became  satisfied  that  the  seal  he  then  saw  was  the  original  seal 
which  had  been  overlooked,  or  by  mistake  omitted  in  the 
recording.     Any  other  construction  of  the  evidence  would 
eonvict  the  witness  of  the  greatest  folly  and  misconduct  in 
passing  the  title  for  a  large  loan,  and  also  of  the  naost  palpable 
contradiction,  without  any  explanation  of  his  evidence  upon 
the  first  trial  upon  the  turning  point  in  the  case. 

"We  are,  therefore,  of  opinion  that  there  is  no  material 
variation  in  the  evidence  as  to  the  seal  from  that  given  upon 
the  first  trial,  and  that  the  decision  upon  the  fonner  appeal  to 
this  court  should  control  us. 

"  Upon  the  first  appeal,  the  case  came  here  with  a  finding 
against  the  title.  It  now  comes  here  with  a  finding  on  all  the 
evidence  in  favor  of  the  title.  A  purchaser  is  not  entitled  to 
demand  a  title  absolutely  free  from  all  suspicion  or  possible 
defect.  He  may  claim  a  marketable  title,  and  that  means  a 
title  which  a  reasonable  purciiaser,  well  informed  as  to  the 
facts  and  their  legal  bearings,  willing  and  anxious  to  perform 
his  contract,  would,  in  the  exercise  of  that  prudence  which 
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business  men  ordinarily  bring  to  bear  upon  such  transactioDSy 
be  willing  to  accept  and  ought  to  accept. 
"  The  judgment  should  be  aflSrmed,  with  costa" 

JEdnjoard  S.  RapaUo  for  appellants. 

TTm.  H.  Amoux  for  respondent. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


The  People  of  the  State  of  New  Yobk,  Bespondent,  t^. 

Cassius  C.  Cobneb,  Appellant. 

(Argued  June  19,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  3, 1891,  which  affirmed  a  judgment  in  favor 
of  plain  tijBf,  entered  upon  the  report  of  a  referee. 

Frederick  Collin  for  appellant. 

C7iarle8  F.  Tahor^  Attorney-General^  and  Erastua  F,  JBab- 
cock  for  respondent 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testament 

of  Ann  Fobbes,  Deceased. 

(Submitted  June  19,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  11, 1891,  which  affirmed  adocree  of  the  Surrogate's 
Court  of  Kings  county  admitting  to  probate  the  will  of  Ann 
Forbes,  deceased. 

Wfn.  J.  Gaynor  for  appellant. 
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Chaa.  J,  Patterson  for  respondent. 

Agree  to  afBrm ;  no  opinion. 

All  eonenr. 

Judgment  affirmed. j^HmI 

141    Wl 

Abel  A.  Crosby  et  al.,  Respondents,  v.  The  PREsroENT, 
IVIanagers  and  Company  of  the  Delaware  and  Hudson 
Canal  Company,  Appellant. 

Cpon  the  trial  of  an  action  for  the  conversion  of  a  quantity  of  lumber, 
which  plaintiffs  claimed  had  been  sold  by  defendant  to  Q.  &  E.  H.,  their 
assignors,  defendant  claimed  that  it  was  the  intention  and  agreement  of 
the  parties  that  it  should  retain  the  title  to  the  lumber  until  it  had  been 
used  in  the  construction  of  two  boats  which  G.  <&  E.  H.  had  contracted 
to  build  for  it.  The  plaintiffs  offered  in  evidence  an  order  addressed  to 
defendant's  agent  for  the  lumber;  also  a  bill  therefor  sent  by  defendant, 
in  which  G.  &  E.  H.  were  specified  as  debtors  to  defendant  for  the  lum- 
ber, the  items  of  which  were  stated,  with  the  prices.  Defendant  then 
offered  to  show  by  its  agent,  who  sent  the  bill,  that  it  was  sent  merely  as 
a  memorandum  of  the  value  of  the  lumber,  and  to  notify  G.  «&  E.  H.  for 
what  amount  they  would  be  required  to  account  on  the  settlement  of 
the  boat  contract.  This  offer  was  overruled  and  the  evidence  excluded. 
HtJA,  error. 

(Argued  June  22,  1801;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  4,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  a  verdict. 

This  action  was  brought  to  recover  the  value  of  certain 
lumber  of  which  plaintiffs  claimed  to  be  the  absolute  owners. 

The  following  is  the  opinion  in  full : 

"  The  judgment  of  nonsuit  rendered  on  the  first  trial  of 
this  action  was  reversed  by  this  court  on  the  ground  that  there 
was  some  evidence  given  on  the  trial  tending  to  show  that 
there  was  an  absolute  sale  of  the  lumber  to  the  Harndens. 
(119  N.  Y.  334.) 

"  On  the  second  trial  the  plaintiffs  recovered  a  verdict  and 
the  judgment  thereon  was  affirmed  by  the  General  Term,  and 
this  appeal  is  from  the  judgment  of  affirmance. 

"  The  issue  presented  to  the  jury  was  whether  the  transac- 
tion between  the  defendant  and  the  Harndens  was  a  purchase 
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and  sale  of  the  lumber  out  and  out,  or  only  a  conditional  sal3 
or  bailment.  The  claim  on  the  part  of  the  defendant  is  that 
it  was  the  intention  of  the  parties  that  the  title  to  the  luu)ber 
should  remain  in  the  defendant  until  tlie  lumber  had  been  used 
by  the  Ilamdens  in  the  construction  of  the  boats.  The  clear 
preponderance  of  evidence  is  in  favor  of  this  contention,  but 
we  should  not  feel  at  liberty  to  disturb  the  verdict  upon .  this 
issue,  provided  there  were  no  valid  exceptions  to  rulings  on  evi- 
dence taken  by  the  defendant  The  evidence  scarcely  leaves 
room  to  doubt  that  the  defendant  furnished  and  the  Hamdens 
ireceived  the  lumber  on  the  understanding  that  it  was  to  be 
used  only  in  the  construction  of  the  two  boats  which  the 
Hamdens  had  contracted  to  build  for  the  defendant.  It  is 
also  quite  'evident  that  the  defendant  was  to  get  the  value  of 
the  lumber  by  deducting  it  from  the  purchase-price  of  the  boats. 
"  The  vital  question  was,  in  whom  was  the  title  to  the 
lumber  after  delivery  and  before  it  was  used  by  the  Hamdens 
for  the  purpose  for  which  it  was  furnished.  The  plaintiflh,  in 
order  to  establish  that  there  was  an  absolute  sale  of  the  lumber 
to  the  Ilamdens,  introduced  an  order  in  writing  signed  by  the 
Hamdens,  addressed  to  the  agent  of  the  defendant,  dated 
November  21,  1882,  commencing  with  the  words,  *  please  send 
us,'  followed  by  a  specification  of  various  kinds  and  quaUties 
of  lumber,  and  closing  with  the  words :  *  Please  send  by 
William  Steven  if  possible  and  oblige  Geo.  &  E.  Haraden.' 
The  lumber  ordered  was  sent  by  the  defendant,  and  after  ship- 
ment the  agent  of  the  defendant  sent  by  mail  to  the  Hamdens 
a  bill,  partly  written  and  partly  printed,  the  same  being  made 
out  on  one  of  the  blank  bill-heads  used  by  the  defendant.  The 
bill,  after  the  date,  reads :  *  Messrs.  G.  &  E.  Harndens :  To 
the  Delaware  and  Hudson  Canal  Co.,  Dr.'  and  then  follows  a 
list  of  the  lumber  and  the  prices  of  the  various  kinds.  The 
plaintiffs  introduced  the  order  and  bill  as  evidence  that  the 
transaction  was  a  purchase  and  sale.  It  will  be  noticed  that 
the  order  was  consistent  with  either  view  of  the  transaction, 
that  taken  by  the  plaintiffs  or  that  insisted  upon  by  the  defend- 
ant. The  bill,  while  it  might  imply  a  purchase  and  sale  of 
the  lumber  in  the  usual  coui*se,  is  also  consistent  with  the 
transaction  as  claimed  by  the  defendant,  viz.,  a.oonditional  sale 
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at  the  prices  named,  the  object  of  the  bill  being  merely  to 
advise  the  Hamdens  of  the  amount  and  qualities  of  the  lumber 
shipped  and  the  prices  which  would  be  charged  against  the 
boats  on  the  lumber  being  used  therefor. 

"  The  defendant's  counsel  offered  to  show  by  the  agent  who 
sent  the  bill  that  it  was  sent  merely  as  a  memorandum  of  the 
value  of  the  lumber,  and  to  notify  the  Hamdens  for  what 
amount  they  would  be  required  to  account  on  the  settlement 
of  the  boat  contract.  The  court  overruled  the  oiler  and 
excluded  the  evidence.    We  think  tlie  evidence  was  competent 

"  The  bill  was  admissible  in  behalf  of  the  plaintifiE  as  an 
admission.  It  was  not  made  contemporaneously  with  the  con- 
tract, but  after  the  order  had  been  made  and  the  lumber  sup- 
plied. The  parol  explanation  of  the  purpose  for  which  the 
bill  was  sent  was  not  an  attempt  to  alter  or  vary  a  written  con- 
tract. The  bill  sent  after  the  contract  was  made  had  an 
equivocal  significance  at  least  with  the  parol  explanation 
oflFered ;  it  would  bear  an  interpretation  consistent  with  the 
transaction  as  claimed  by  the  defendant.  It  was  competent 
to  show  the  purpose  for  which  the  bill  was  sent,  to  explain  its 
real  meaning  and  significance.  If  in  fact  there  was  a  present 
sale  of  the  lumber  made  out  by  other  and  undisputed  evidence, 
then  the  purpose  of  sending  the  bill  would  be  immaterial. 
But  the  plaintiff  having  used  the  bill  as  an  admission  of  a 
prior  sale,  the  explanation  should  have  been  allowed  for  the 
consideration  of  the  jury.  Even  if  the  bill  was  made  out  con- 
currently with  the  contract  and  was  part  oi  the  res  gestae^  it  is 
not  a  writing  having  such  a  complete  and  decisive  character 
as  would  render  the  proposed  evidence  inadmissible.  (See 
Hazard  v.  Ixyring^  10  Cush.  267.) 

"  For  the  error  excluding  the  evidence  the  judgment  should 
be  reversed  and  a  new  trial  ordered." 

F,  L.  Wesibrook  for  appellant 

S.  Z.  Stelhina  for  respondents. 

Andrews^  J.,  reads  for  reversaL 
All  concur. 
Judgment  reversed. 
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Jesse  Billings,  Kespondent,  v.  The  Fitchbitbg  Kailboad 

Company,  Appellant. 

(Argued  June  23,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  9,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

T.  JF\  Hamilton  for  appellant. 

Joseph  D,  Baucus  for  respondent. 

Agree  to  affirm  :  no  opinion. 
All  concur. 
Judgment  affirmed. 


Edgar   T.   Beackett,   as   Administrator,  etc..  Appellant,  r. 

Chester  Griswold,  Kespondent 

Where  an  action  had  been  repeatedly  tried,  and  upon  the  last  trial  was 
retried  on  the  same  evidence  given  on  the  previous  trials,  which  waa 
read  from  the  former  records,  and  there  appeared  no  probability  that 
the  case  could  be  changed  in  any  material  aspect  on  another  trial,  htld, 
that  the  (General  Term,  on  reversal  of  a  judgment  in  plaintiff's  favor, 
had  power  to  dismiss  the  complaint. 

(Argued  June  23,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  4,  1891,  which  reversed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict^  and  dismissed  the  com- 
plaint on  the  merits. 

This  action  was  brought  by  plaintiff,  as  administrator  of 
Samuel  Bonnell,  deceased,  against  defendant,  who  was  one  of 
the  directors  of  the  Iron  Mountain  Company  of  Lake  Cham- 
plain,  to  recover  the  amount  of  certain  notes  purchased  by 
said  intestate  on  the  ground  of  an  alleged  fraudulent  conspiracy 
on  the  part  of  said  directors,  whereby  the  public,  by  means  of 
false  representations  as  to  the  financial  condition  of  said  corpo- 
ration, were  induced  to  purchase  its  securities. 
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The  following  is  the  opinion  in  full : 

"The  third  count  in  the  complaint,  upon  which  alone  the  case 
was  submitted  to  the  jury,  alleges  a  conspiracy  between  the 
original  defendants  in  the  action,  including  the  defendant 
Chester  Griswold,  to  organize  a  sham  corporation,^  the  Iron 
Mountain  Company  of  Lake  Champlain,  with  a  nominal  capital 
of  $2,000,000,  to  defraud  the  public  who  might  deal  with  it 
and  give  it  credit,  and  that  in  pursuance  of  the  conspiracy 
they,  among  other  things,  falsely  represented  that  the  stock 
had  been  fully  paid  in,  and  resorted  to  other  fraudulent  devices 
specifically  set  forth  in  the  complaint  to  give  credit  to  the  com- 
pany,  and  that  the  plaintiffs  intestate,  relying  upon  and  being 
deceived  by  the  false  representations  and  pretenses  of  the 
defendants,  purchased  the  notes,  believing  the  company  to  be 
solvent  and  responsible,  whereas  it  was  at  all  times  insolvent 
and  had  no  property  available  for  the  payment  of  its  debts. 

"  On  the  fifth  trial  of  the  action,  a  verdict  was  rendered  for 
the  plaintiff  on  the  third  count,  which  was  subsequently 
reversed  by  this  court  (112  N.  Y.  454),  on  the  ground  that 
assuming  the  existence  of  the  conspiracy  alleged,  and  that  the 
defendant  Chester  Griswold  was  a  party  to  it,  yet  as  the  plain- 
tiffs intestate  had  no  knowledge  of  and  did  not  rely  upon  any 
acts  or  representions  of  the  alleged  conspirators  in  purchasing 
the  notes  of  the  company,  he  was  not  defrauded  thereby  and 
the  action  could  not  be  maintained.  Pursuant  to  the  order  of 
the  court,  the  case  went  back  for  a  new  trial.  The  court,  on 
the  next  trial,  again  submitted  the  case  to  the  jury  on  a  view 
not  taken  on  any  former  trial,  viz. :  that  if  the  jury  should 
find  that  Ellis,  the  treasurer  of  the  company,  was  a  co-conspir* 
ator  with  the  persons  originally  named  as  conspirators,  his 
representations  made  to  Tuthill,  the  agent  of  Bonnell  (plain- 
tiffs intestate),  and  reported  to  him,  on  the  strength  of  which 
Bonnell  purchased  the  notes,  that  "  the  company  was  f uHy 
responsible  ;  that  the  notes  were  good  and  would  be  promptly 
paid  at  maturity,"  was  in  law  the  representations  of  all  the 
conspirators,  and  that  the  defendant  Chester  Griswold  was 
responsible  therefor  to  the  same  extent  as  if  it  had  been  made 
by  him  personally.  The  jury  upon  this  new  view  of  the  case 
found  again  for  the  plaintiff.     Their  verdict  has  substantially 
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established  two  isLcts^  Jlrst,  the  original  conspiracy  as  alleged, 
and  secondy  that  Ellis  was  a  co-conspirator  and  in  aid  of  the 
conspiracy  made  the  false  representations  to  Tuthill ;  that  the 
company  was  solvent  and  responsible. 

"  The  General  Term  reversed  the  judgment  entered  on  the 
verdict  on  the  ground  that  there  was  no  evidence  authorizing 
the  submission  to  the  jury  of  the  question  whether  Ellis  was 
a  co-conspirator  in  the  scheme  alleged  in  the  complaint,  and 
that  there  was  no  ground  upon  which  the  defendant  could  be 
held  bound  by  the  representations  made  by  Ellis  to  Tuthill. 
We  concur  with  the  opinion  of  the  Greneral  Term* 

^^  The  conclusion  of  the  jury  that  the  defendant  Chester 
Griswold  was  a  party  to  any  conspiracy  to  defraud  the  public 
through  the  organization  of  the  Iron  Mountain  Company,  is 
to  say  the  least,  founded  upon  vague  and  unsatisfactory  evi- 
dence. But  assuming  that  upon  the  evidence  this  was  a  ques- 
tion for  the  jury,  we  think  the  evidence  was  wholly  insufficient 
to  justify  a  finding  that  Ellis  was  a  party  to  the  conspiracy, 
and  it  is  only  on  the  assumption  of  this  fact  that  there  can  be 
any  pretence  that  his  declara^ons  to  Tuthill  were  admissible 
against  the  defendant. 

"  In  our  opinion  on  the  former  appeal,  the  admissibility  of 
the  declarations  of  Ellis  were  considered,  and  we  then  said : 
'  It  is  undoubtedly  true  that  Bonnell  took  the  notes  on  the 
assurance  of  the  '  Birmingham  Iron  Foundry '  and  of  Ellia, 
the  treasurer  of  the  ^  Iron  Mountain  Company,'  that  the  com- 
pany was  good  and  that  the  notes  would  be  promptly  paid  at 
maturity.  But  neither  was  the  ^  Birmingham  Iron  Foundiy ' 
nor  Ellis,  the  agent  of  the  defendant,  nor  were  they  author- 
ized by  him  to  make  any  representations  to  Bonnell,  and  the 
statements  did  not  bind  him,  nor  was  he  responsible  for  them.' 

"  It  is  true  that  the  claim  that  Ellis  was  a  co-conspirator  had 
not  at  that  time  been  made.  That  theory  was  first  advanced 
when  the  case  went  back  for  the  fifth  trial.  The  only  ground 
for  the  suggestion  that  Ellis  was  a  co-conspirator  arises  from 
the  fact  that  he  was  treasurer  of  the  company,  and  that  when 
he  represented  to  Bonnell's  agent  that  the  company  was  good, 
he  had  executed  as  treasurer,  pursuant  to  the  direction  of  the 
board  of  directors,  coi*porate  bonds  to  the  amount  of  $400,000, 
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and  that  certain  drafts  drawn  at  the  works  had  gone  to  protest. 
There  is  no  evidence  whatever  that  Ellis  supposed  the  company 
to  be  in  fact  insolvent  when  the  representation  was  made,  qr 
that  his  representation  was  not  made  in  the  full  belief  of  its 
truth.     Ellis,  when  he  was  appointed  treasurer,  was  cashier  of 
a  bank  in  New  York  city,  where  the  financial  business  of  the 
company  was  to  be  carried  on.     His  salary  was  fixed  at  $1,000  a 
year.     He  was  neither  a  director  nor  stockholder  in  the  com- 
pany, and  so  far  as  appears,  he  had  no  knowledge  of  any  of 
the  alleged  fraudulent  purposes  or  acts  of  the  promoters  of 
the  company.    They  were  well-known  men,  of  large  wealth  and 
business  experience,  and  of  high  standing  in  the  community. 
"The  issue  of  bonds  by  a  corporation  in  the  initiation  of  its 
business  was  not  inconsistent  with  solvency,  and  the  reason 
why  some  of  the  drafts  of  the  company  went  to  protest  does 
not  distinctly  appear.      The  agent  who  drew  them  testified  : 
*  I  was  requested  to  draw  at  so  long  a  time,  and  so  I  account 
for  it.'     The  want  of  funds  in  the  early  months  of  the  enter- 
prise, before  the  development  of  the  mines  had  proceeded  to 
any  extent,  was  not  a  very  significant  fact,  and  the  treasurer 
might  well  have  supposed  that  it  indicated  no  permanent 
embarrassment.     The  representation  made  by  Ellis  to  Tuthill 
was  not  made  to  secure  present  credit  for  the  company.     The 
notes  had  already  been  given  and  accepted  by  '  The  Birming- 
ham Iron  Foundry,'  the  original  creditor,  and  the  inquiry  made 
of  the  treasurer  was  by  a  party  contemplating  taking  tliem 
upon  a  dealing  between  him  and  the  holder  of  the  notes.     The 
facts  disclosed  are  consistent  with  the  good  faith  of  Ellis,  and 
in  the  most  favorable  view  for  the  plaintiff,  they  afford  only 
a  suspicion  of  fraudulent  intention  on  his  part  in  making  the 
representation  claimed.     So  far  as  appears,  he  had  no  personal 
interest  to  subserve.     Upon  the  evidence,  the  finding  that 
Ellis  was  acting  in  concert  with  other  parties  in  the  scheme  to 
create  a  fraudulent  corporation  cannot  be  sustained.      His 
declarations,  therefore,  to  Tuthill,  not  made  in  pursuance  of 
any  duty  or  authority  as  treasurer,  and  not  previously  author- 
ized or  subsequently  sanctioned  by  the  defendant,  were  inad- 
missible.    This  conclusion  removes  the  only  prop  upon  which 
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the  verdict  rested,  and  we  think  the  judgment  founded  thereon 
was  properly  reversed. 

"  The  General  Term  in  connection  with  the  reversal  dis- 
missed the  complaint  on  the  merits.  It  is  claimed  that  it  was 
erroneous  for  the  General  Tenn  to  render  final  judgment 
against  the  plaintiff  and  that  it  should  have  ordered  a  new 
trial.  We  tliink  the  General  Term  had  power  under  the  cir- 
cumstances to  make  the  order.  (Code  Civ.  Pro.  §  1317.)  It  is 
extremely  improbable  that  the  case  can  be  changed  in  any 
material  aspect  on  a  new  trial.  The  case  was  retried  on  the 
last  trial  on  the  same  evidence  given  on  the  previous  trials, 
the  evidence  being  read  from  the  former  records.  Bonnell 
and  Ellis  are  both  dead.  The  action  was  commenced  in  1873. 
Six  trials  have  been  had  and  every  phase  of  tlie  controversy 
has  been  explored  with  the  utmost  diligence  by  the  counsel 
for  the  parties.  They  have  substantially  conceded  by  the 
course  of  the  later  trials,  that  all  the  pertinent  evidence  avail- 
able has  been  procured.  We  do  not  say  that  no  wrong  was 
committed  by  the  promoters  of  the  Iron  Mountain  Company. 
But  the  facts  bearing  upon  the  defendant's  connection  there- 
with, and  the  circumstances  under  which  Bonnell  took  the 
notes,  which  caused  his  loss,  as  presented  by  the  record,  con- 
stitute no  cause  of  action,  we  think,  against  the  present  defend- 
ant If  there  are  any  reasons  why  the  plaintiff  should  have 
another  trial,  they  can  be  presented  to  the  Supreme  Court  on 
an  application  to  modify  its  order,  that  being  the  proper  tri- 
bunal to  consider  and  determine  such  an  application.  (See 
Baker  v.  Ler^er,  5  Hun,  114;  Affirmed,  67  K  T.  304;  Kimg 
V.  Barnes,  109  id.  267.) 

"  The  judgment  should  be  affirmed." 

Bichard  L,  Ilaiid  for  appellant. 

William  C,  Ilolhrook  for  respondent 

Andrews,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Kespondent^  v. 

Edward  J.  Eice,  Appellant. 

(Argued  June  23,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  February  2,  1891,  which  reversed  a  judgment  entered 
upon  an  order  of  the  Oyer  and  Terminer  of  the  county  of 
Monroe  sustaining  a  demurrer  to  the  indictment  therein. 

John  Van  Voo7'hi8  for  appellant. 

George  A.  Benton  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  Ruger,  Ch.  J.,  not  voting. 

Judgment  affirmed. 

WiLLL^LM  D.  BuRRiLL,  Appellant,  v.  M.  Sophia  Becker,  as 

Administratrix,  etc.,  Kespondent. 

(Submitted  June  24,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  3,  1891,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  the  report  of  a  referee. 

Waters  <&  McLennan  for  appellant 

S,  J.  Barrows  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  Dobson  et  al.,  Respondents,  v.  Lucius  D.  Warner, 

Appellant. 

(Argued  June  24,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Conrt  in  the  fifth  jtidicial  department,  entered  upon  an  order 
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made  June  4,  1890,  which  aflSrmed  a  judgment  in  favor  at 
the  plaintiffs  entered  upon  the  report  of  a  referee. 

d  J?.  Lockwood  for  appellant. 

Devoe  P.  Hodsori  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Thomas  Costkllo,  Appellant,  v,  Geokge  B.  Eddy,  EespondenL 

(Argued  June  25,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  26,  1890,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  al 
Circuit 

C,  H.  Sturges  for  appellant 
C.  S,  Lester  for  respondent. 

Agree  to  affirm  on  opimon  of  Mayham,  J.,  below. 
All  concur. 
Judgment  affirmed. 

Anna  B.  Hablow,  Kespondent,  v.  Abneb  Mills,  Appellant* 

(Argued  June  25,  1891;  decided  October  6,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  8,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

A,  S.  Caaddy  for  appellant. 

Willia/m  Yanmnes  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Julia  T.  Monroe,  Bespoudent,  v.  Jacob  Cbouse,  Impleaded^ 

etc..  Appellant. 

(Argued  and  decided  October  18,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  5,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Waters  <&  MbZemicm  for  appellant. 

George  F.  ComstocJc  for  respondent 

Agree  to  dismiss  appeal  on  argument ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  People  ex  reL  Isaac  P.  Martin,  Appellant,  v.  £dwari> 
GiLON  et  al.,  as  and  Composing  the  Board  of  Assessors 
of  the  City  of  New  York,  Bespondent. 

(Argued  October  5,  1891^  decided  October  13,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  April  9,  1891, 
which  dismissed  a  writ  of  certiorari  to  review  proceedings  of 
the  board  of  assessors  of  the  city  of  New  York. 

James  A.  Deering  for  appellant. 

David  J,  Dean  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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William  P.  Chase,  Respondent,  ».  Fletoheb  A,  Defendobf 

as  Supervisor,  etc..  Appellant 

Thomas  L.  Htilbert,  Respondent,  v.  Same  Appellant. 

The  supervisor  of  a  town  has  power,  notwithstanding  the  direction  of  a 
town  meeting,  to  refuse  or  neglect  to  appeal  from  a  judgment  rendered 
against  him  as  such  officer,  and  an  appeal  if  brought  is  stiU  under  his 
and  his  attorney's  control,  and  they  may  withdraw  the  same. 

Where  a  supervisor,  after  service  of  notice  of  appeal,  withdrew  the  same 
upon  receipt  of  a  stipulation  extending  time  to  appeal  and  subsequently 
entered  into  an  agreement  for  a  compromise  and  settlement  of  the  action 
and,  thereupon,  an  order  was  entered  upon  stipulation  dismissing  the 
appeal,  held,  that  while  the  court  below  might  give  relief  against  the 
stipulations  and  order,  defendant  was  not  entitled  thereto,  as  matter  of 
law.  but  it  rested  in  the  discretion  of  the  court;  and  that  the  exercise  of 
this  discretion  was  not  reviewable  here. 

Reported  below,  58  Hun,  585. 

(Argued  October  6,  1891;  decided  October  18,  1891.) 

Appeals  from  orders  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  January,  1891,  which  reversed  in  each  of  the  above-entitled 
actions  an  order  of  Special  Term  vacating  an  order  setting 
aside  a  notice  of  appeal. 

These  actions  were  brought  to  recover  the  value  of  legal 
services  rendered  by  plaintiffs  under  contracts  entered  into  by 
them  with  a  former  supervisor  of  the  town  of  Perington, 
defendant's  predecessor  in  office,  in  several  actions  brought 
against  him  in  his  official  capacity. 

Judgments  were  recovered  against  the  defendant  in  said 
actions  and  at  a  special  town  meeting  subsequently  held  he 
was  authorized  to  appeal  to  the  General  Term.  He  caused  a 
notice  of  appeal  to  be  filed  and  served,  but  afterwards  caused 
it  to  be  withdrawn,  and  upon  the  request  of  many  citizens, 
but  without  tlie  authority  of  the  taxpayers  of  the  town  as 
such,  he  settled  the  action  by  an  agreement  to  pay  each  plain- 
tiff a  sum  less  than  the  judgment  The  resolution  of  the 
special  town  meeting,  above  referred  to,  was  the  only  action 
that  had  been  taken  by  the  town^  at  the  time  of  the  agreement 
of  settlement.  At  the  annual  town  meeting,  subsequently 
held,  the  action  of  the  special  tovm  meeting  was  ratified  and 
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approved.  The  plaintiff  in  each  of  these  actions  knew  of  the 
resolution  of  the  special  tovm  meeting  before  making  the 
agreement  for  settlement 

Further  facts  are  stated  in  the  opinion,  which  is  given  in  full : 

"  We  will  assume  that  the  town  meetings  had  power  to  give 
the  supervisor  directions  as  to  the  defenses  of  the  actions 
pending  against  him,  and  yet  we  think  the  order  of  the  Gen- 
eral  Term  is  not  reviewable  here. 

"  After  the  special  town  meeting  held  January  13,  1890,  on 
the  fifteenth  of  January  notices  of  appeal  were  served  by  the 
defendant  Afterward,  on  the  same  day,  to  give  opportunity 
to  negotiate  settlements,  the  notices  of  appeal  were  withdrawn 
and  the  plaintiffs  by  stipulation  extended  the  time  to  appeal  to 
January  thirtieth.  On  the  twenty-ninth  of  January  notices 
of  appeal  were  again  served,  and  again  on  the  same  day  with- 
drawn, the  plaintiffs  by  stipulation  extending  the  time  to 
appeal  to  February  fifth.  On  the  third  day  of  February,  terms 
of  settlement  were  agreed  upon  and  notices  of  appeal  were 
not  again  served,  and  subsequently  in  March,  1890,  in  pur- 
suance of  the  stipulations  given  by  the  defendant,  the  orders 
were  entered  at  both  the  Special  and  General  Terms  dismissing 
the  appeals^  These  orders  were  supposed  to  be  necessary 
because  notices  of  appeal  had  been  filed  with  the  county  clerk. 

"  The  resolutions  of  the  town  meetings  could  have  no  effect 
unless  acted  upon.  The  supervisor  could  still  refuse  or  neglect 
to  appeal,  and  the  appeals,  if  brought,  would  still  be  under 
the  control  of  the  supervisor  and  his  attorneys,  to  be  man- 
aged by  them  in  all  matters  of  practice  according  to  their 
sense  of  duty  and  best  judgment.  If  they  had  neglected  to 
bring  appeals,  the  judgments  would  have  been  final.  They 
could  withdraw  the  notices  of  appeal  and  take  the  stipulations 
extending  the  time  to  appeal.  All  this  was  matter  of  practice, 
and  if  w^ithin  the  time  limited  no  notices  of  appeal  were  again 
served,  the  cases  would  stand  as  they  would  if  no  notices  had 
been  served  at  any  time.  Therefore,  when  the  orders  were 
entered  dismissing  the  appeals,  no  effectual  appeals  had  been 
taken.  The  court  below  could  have  given  relief  against  the 
stipulations  and  orders.  But  the  defendant  was  not  absolutely, 
as  matter  of  law,  entitled  to  such  relief.     It  rested  in  the  dis- 
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cretion  of  the  court  below  whether  it  would  grant  such  relief, 
and  the  exercise  of  that  decision  is  not  subject  to  review  here. 

"  But  still  further,  no  exceptions  had  been  filed  to  the  report 
of  the  referee,  and  no  case  had  been  made  as  required  by  the 
rules  and  practice  of  the  court,  and  the  time  had  passed  for 
doing  these  things  at  the  time  when  the  orders  dismissing  the 
appeals  were  entered.  It  would,  therefore,  be  fruitless  to 
allow  the  appeals  to  be  restored,  and  whether,  under  such  cir- 
cumstances, the  court  below  would  restore  the  appeals  aud 
allow  exceptions  to  be  filed  and  a  case  made,  certainly  rested 
in  discretion  not  reviewable  here. 

^^  The  appeal  in  each  case  should,  therefore,  be  dismissed, 
with  costs." 

WiUiam  Martin  Jones  for  appellant. 

Walter  S.  HuHbell  for  respondents. 

Per  Curiam  opinion  for  dismissal  of  appeals. 
All  concur. 
Appeals  dismissed. 

The  People  ex  rel.  Anna  Mabia  Dean,  Respondent,  r. 
Edward  Gilon  et  al.,  as  and  Composing  the  Board  of 
Assessors  of  the  City  of  New  York,  Appellants. 

(Argued  October  6,  1891;  decided  October  18,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  Pebruary  11, 1891, 
which  reversed  on  certiorari,  proceedings  of  the  assessors  in  the 
matter  of  closing  Kings  Bridge  road  between  One  Hundred 
and  Thirty-fifth  and  One  Hundred  and  Pifty-fif th  streets  in 
the  city  of  New  York. 

-D.  J,  Dean  for  appeUants. 

James  A,  Deering  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Xioxris  Stono,  Appellant,  v,  Hekbmann  Weilleb,  Respondent. 

I'laintiff's  complaint  set  forth  a  cause  of  action  for  malicious  prosecution 
and  alleged  that  plaintiff  had  executed  a  release  thereof,  which  release  was 
extorted  by  tnreats  and  under  duress.  The  relief  asked  was  that  the 
release  be  canceled  and  damages  awarded  for  the  malicious  prosecu- 
tion. The  case  came  up  for  trial  at  Circuit,  and  upon  plaintiff's 
opening,  the  court  upon  its  own  motion  directed  the  withdrawal  of  a 
juror  and  the  transfer  of  the  cause  to  the  Special  Term  for  trial.  The 
case  was  tried  there,  neither  party  objecting,  and  no  demand  for  a  jury 
trial  having  been  made  by  plaintiff  to  determine  any  of  the  issues.  At 
the  close  of  the  evidence  the  complaint  was  dismissed.  Held,  that  it  was 
proper  to  send  the  case  for  trial  to  the  Special  Term,  the  equitable  relief 
sought  being  an  indispensable  condition  to  the  existence  of  the  legal 
right  of  action;  that  plaintiff,  having  proceeded  to  trial  without  objec- 
tion, or  request  for  the  intervention  of  a  jury,  could  not  complain  here 
of  the  tribunal  to  whose  jurisdiction  he  had  submitted. 

It  appeared  that  the  release  was  executed  after  bail  had  been  given  by 
plaintiff  on  his  arrest  and  against  the  advice  of  his  counsel.  Held,  that 
a  finding  that  plaintiff  executed  said  release  freely  and  willingly  and 
without  coercion  or  fear,  was  justified. 

(Submitted  October  8,  1891;  decided  October  13,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  26,  1890^  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
Are  stated  in  the  opinion,  which  is  given  in  full. 

"  The  complaint  of  the  plaintiff  stated  a  cause  of  action  for 
malicious  prosecution,  but  further  averred  the  execution  by 
the  plaintiff  of  a  release  which  discharged  the  cause  of  action 
pleaded  as  well  as  all  others.  The  complaint  then  proceeded  to 
assail  the  release,  and,  alleging  that  its  execution  was  extorted 
by  threats  and  under  duress,  asked  that  it  be  canceled  and 
annulled,  and  then  that  damages  be  awarded  for  the  malicious 
prosecution.  The  cause  of  action  pleaded  was  thus  equitable 
in  its  character.  There  could  be  no  enforcement  of  the  legal 
right  except  upon  condition  that  equity  should  remove  the 
barrier  raised  by  the  release.  Upon  this  complaint  the  case 
^»me  to  trial  at  a  Circuit  and  before  a  jury.     Upon  the  plain- 
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tiflPs  opening,  the  character  of  the  complaint  was  disclosed  and 
the  court  at  once,  upon  its  own  motion,  directed  the  with- 
drawal of  a  juror  and  the  transfer  of  the  cause  to  the  Special 
Term  for  trial.  At  the  Special  Term  the  case  was  tried. 
Neither  party  objected  to  the  tribunal,  and  the  plaintiff  made 
no  demand  for  a  jury  to  determine  any  of  the  issues  involved 
He  neither  claimed  such  a  trial  as  a  matter  of  right,  nor 
invoked  the  discretion  wliich  might  have  submitted  one  of 
the  issues  to  a  jury.  (Code,  §  971.)  At  the  close  of  the  evi- 
dence his  complaint  was  dismissed.  The  General  Term 
aflSrmed  the  judgment  and  the  plaintiff  appeals  to  tliis  court 

"  So  far  as  he  complains  of  the  action  of  tlie  court  at  the 
Circuit,  founding  his  argument  upon  an  exception  taken  at 
that  time,  we  think  he  is  wrong  for  two  reasons.  It  was 
entirely  proper  to  send  the  action  to  the  Special  Term,  because 
the  equitable  relief  sought  was  an  indispensable  condition  to 
the  existence  of  the  legal  right  of  action.  But  if  this  fact  had 
been  otherwise,  the  plaintiff  could  still  have  demanded  ai  jury 
trial  of  the  legal  issue,  and  upon  such  demand  might  have 
obtained  it.  Proceeding  to  trial  before  the  court  without 
objection,  and  making  no  request  for  the  intervention  of  a 
jury,  he  cannot  now  complain  of  the  tribunal  to  whose  juris- 
diction he  submitted. 

"  The  remaining  question  argued  is  settled  by  the  findings 
of  fact.  The  third  is  *  that  the  said  plaintiff  executed  the  said 
release  freely  and  willingly,  and  not  by  any  coercion  or  fear, 
and  had  the  benefit  and  advice  of  his  counsel  prior  to  the  exe- 
cution thereof.'  It  may  be  admitted  that  the  circumstances 
c»f  an  arrest  and  of  the  prosecutor's  tlireats  rendered  possible 
an  inference  of  duress,  but  the  further  facts  that  the  release 
was  executed  after  bail  had  been  given,  and  against  the  advice 
of  the  party's  own  counsel,  and  when  a  trial  was  open  to  the 
accused  and  he  declared  his  innocence,  tend  to  the  inference 
that  lie  acted  freely  and  voluntarily,  and  chose  to  settle  rather 
than  face  the  litigation.  The  finding  of  the  court,  therefore, 
has  foundation  in  the  facts  and  must  govern  our  conclusion. 
Upon  that  finding  the  release  was  valid  and  effectual,  and  the 
complaint  was  properly  dismissed. 

"  The  judgment  should  be  affirmed,  with  costs." 
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-4.  B.  Moore  for  appellant. 

SainueL  B,  Hamburger  for  respondent. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Julia  A.  Hublbt,  Appellant,  -w.  Godfrey  R.  Mabtine  et  al.. 

Respondents. 

(Argued  October  5,  1891;  decided  October  18;  1891.) 

MonoN  to  dismiss  appeal  from  a  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  third  judicial  department^ 
entered  upon  an  order  made  December  31,  1889,  which 
affirmed  a  judgment  in  favor  of  defendant  entered  upon  a 
decision  of  the  court  on  trial  at  Circuit 

Louis  M.  Brown  and  Robert  Imrie  for  motion. 

Mwrtm  Z.  Tovmaend  opposed. 

Agree  to  dismiflB  appeal ;  no  opimon. 
All  concur. 
Appeal  dismissed. 

People  ex  rel.  Chables  H.  Willson,  Appellant,  i;.  The 

BoABD  OF  TbUSTEES  OP  THE  ViLLAGB  OF  MoUNT  VeBNON, 

Respondent. 

(Submitted  October  5, 1891;  decided  October  20,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supremo 
Court  in  the  second  judicial  department,  made  the  second 
Monday  of  February,  1891,  which  reversed  an  order  of  Special 
Term,  granting  a  motion  by  the  relator  for  a  peremptory  writ 
of  mandamus. 

Close  ds  BoberUon  for  appellant. 

Norrrum  A.  Lawlor  for  respondent. 
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Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  tlie  Application  of  Eliza  W.  Culsks,  as 
Administratrix,  etc.,  to  Mortgage  Real  Estate  of  David 
Clakkb;,  Deceased. 

KArgued  October  5,  1891;  decided  October  20, 1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
^Court  in  the  fifth  judicial  department,  made  April  16,  1891, 
which  reyeraed  an  order  of  Special  Term,  granting  the  petition 
herein. 

iC,  M.  Williams  for  appellant. 

2f.  T,  Dunmore  for  respondent. 

Agree  to  aifirm  on  opinion  below. 
All  concur. 
Order  aflSrmed. 


'Maky  Kiefbb,  as  Administratrix,  etc.,  Respondent,  v.  The 
vGiftAND  Tbunk  Railway  Company  of  Canada,  Appellant 

((Argued  October  5,  1891;  decided  October  20, 1891.) 

Appeal  from  order  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  January  6,  1891, 
which  reversed  an  order  of  Special  Term,  directing  the  par- 
•ment  of  certain  moneys,  staying  plaintiff's  proceedings,  etc. 

Oeorge  F.  Brovmdl  for  appellant 

J.  W.  HiLSsdl  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinioiu 
All  concur. 
.Appeal  dismissed. 
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James  Powees,  as  Administrator,  etc.,  Appellant,  v.  The 
New  York  Centkal  and  Hudson  River  Eailroad 
Company,  Respondent. 

(Argued  October  6,  1891;  decided  October  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  28,  1891,  which  aflSrmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit. 

liOuis  Marshall  for  appellant. 

M,  M.  Waters  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed.  


John  J.  Quinlan,  Respondent,  v.  Emily  A.  Stratton  et  al., 

Appellants. 

(Argued  October  12, 1891;  decided  October  20, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  12,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  was  an  action  for  the  foreclosure  of  a  mortgage. 

The  following  is  the  opinion  in  full : 

"  The  plaintiff  established  his  cause  of  action  so  far  as  it 
asserted  a  right  to  judgment  of  foreclosure.  That  the  defend- 
ant Emily  A.  Stratton  borrowed  two  thousand  dollars  of  her 
mother,  Emily  Stratton,  and  executed  the  bond  and  mortgage 
in  controversy  as  security  for  the  loan ;  that  it  was  assigned 
by  the  mortgagee  to  Mrs.  Currie,  who  assigned  it  to  the  present 
plaintiff ;  and  that  it  was  due  and  payable  at  the  date  of  the 
commencement  of  this  action ;  are  all  facts  fully  proved  and 
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in  no  respect  the  subject  of  doubt  or  contradiction.  So  far  the 
right  of  the  plaintiff  to  a  judgment  of  foreclosure  was  put 
beyond  dispute. 

"  But  he  sought  additional  and  further  relief,  and  made  the 
defendant  Judson  a  party  for  that  purpose.  There  was  a 
prior  mortgage  on  the  same  premises  executed  by  Emily  A. 
Stratton  to  one  Hicks,  by  him  assigned  to  Fitch,  upon  whose 
death  it  passed  to  his  wife  as  executrix ;  while  in  her  owner- 
ship was  sued  and  the  action  carried  to  a  judgment  of  fore- 
closure ;  by  her  was  assigned  to  Joseph  Fitch,  Jr.,  by  whom 
both  were  assigned  to  the  defendant  Judson«  The  amount 
then  due  upon  the  judgment,  and  which  Judson  paid,  was  two 
thousand  and  fifteen  dollars  and  thirty-three  cents.  He  testi- 
fied to  that  fact  himself.  This  prior  lien  the  plaintiff  sought 
to  destroy  as  such  and  postpone  to  his  own  mortgage  by  proof 
that  the  consideration  of  the  latter  was  advanced  to  pay  off  the 
former  under  an  agreement  that  jpr<>  tanto  it  should  take  the 
place  of  the  prior  lien.  The  proofs  indicated  that  some  of  the 
money  borrowed  of  the  mother  was  applied  by  the  daughter 
upon  the  Hick's  mortgage  under  an  agreement  like  tliat 
alleged,  but  before  the  purchase  by  Judson  and  witliout  knowl- 
edge on  his  part.  The  purchase  by  him  was  made  with  his 
own  money  and  so  this  effort  of  the  plaintiff  failed  as  against 
Judson.  The  court  adjudged  the  validity  and  priority  of  his 
lien ;  awarded  a  foreclosure  subject  to  that  lien  ;  and  gave  to 
the  plaintiff  a  right  of  subrogation  only  upon  paying  it  in  full. 
Of  this  result  the  plaintiff  does  not  complain  and  Judson  can- 
not, for  he  is  protected  and  not  harmed  by  its  provisions.  The 
priority  of  his  lien  for  its  full  amount  is  recognized  and  pre- 
served. The  plaintiff's  foreclosure  and  sale  can  do  him  no 
harm,  and  the  result  is  the  same  as  if  he  had  sold  on  his  own 
judgment,  and  the  plaintiff  as  subsequent  mortgagee  had  bid 
in  the  property  for  more  than  the  amount  of  Judson's  lien  in 
order  to  collect  the  second  mortgage  out  of  the  surplus  value. 
Judson  has  no  possible  ground  of  complaint  unless  he  had 
other  liens  or  rights  which  the  judgment  failed  to  recognize. 
He  claims  in  his  answer  to  have  had  them,  but  gave  no  proof 
of  them  on  the  trial  and  the  same  thing  is  true  of  the  other 
appellant,  the  mortgagor.     Each  of  them  attempt  to  fasten  a 
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counte]>claim  upon  the  mortgage  in  controversy  while  in  the 
hands  of  Mrs.  Carrie ;  alleging  a  debt  due  from  her  to  the 
mortgagor  for  more  than  the  amount  of  the  mortgage,  but 
there  is  not  the  least  evidence  of  any  such  debt,  Judson  also 
claims  in  his  answer  to  have  had  other  prior  rights  and  liens 
but  gave  no  proof  of  them. 

"  The  appellants  seek  to  overcome  tliis  difficulty  in  two  ways. 
They  say  that  the  answers  are  in  evidence,  and  their  allega- 
tions must  be  taken  as  true.  They  were  not  put  in  evidence 
at  alL  There  is  in  the  case  no  trace  of  any  such  fact,  nor  of 
any  use  of  admissions  so  connected  with  other  allegations  as  to 
be  inseparable. 

"  But  an  explanation  of  this  lack  of  proof  is  made  on  the 
part  of  Judson.  Among  the  papers  printed  is  what  purports 
to  be  an  extract  from  the  clerk's  minutes,  which  reads,  ^Judg- 
ment for  pl'fi,  with  costs,  and  dismissing  complaint  as  sgainst 
defendant  Judson.'      This  memorandum  is  dated  March  14, 

1887.  It  formed  no  proper  part  of  the  judgment-roll,  and  is 
not  the  decision  actually  made,  for  that  bears  date  July  3, 

1888,  is  signed  with  the  initials  of  the  trial  judge,  orders  judg- 
ment of  foreclosure  and  sale  subject  to  the  lien  of  Judson's 
mortgage,  is  followed  by  the  formal  findings  and  the  judgment 
in  accordance  therewith.  If  the  appellant  Judson  was  misled 
or  deceived  by  the  court,  so  as  to  have  deemed  his  proofs  need- 
less, his  remedy,  I  think,  was  an  application  to  open  the  case 
and  be  let  in  to  make  his  further  proofs.  Instead  of  that,  he 
seems  to  have  proposed  findings  and  filed  exceptions  with  a 
perfect  understanding  that  the  action  was  not  dismissed  as  to 
him. 

"  I  can  discover  no  error  in  the  record  which  warrants  a 
reversal,  and  the  judgment  should  be  affirmed,  with  costs." 

Samuel  W.  Judson  for  appellants. 

James  D,  Bell  for  respondent. 

FmcH,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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Agnes  E.  Abel,  as  Executrix,  etc.,  Eespondent,  v.  The  Presi- 
dent, Managers  and  Company  of  the  Delaware  and 
Hudson  Canal  Company,  Appellant. 

A  railroad  company  is  bound  to  guard  its  employes  against  negligence  of 
co-employes,  so  far  as  it  can,  by  the  enactment  and  promulgation  of 
reasonable  rules  in  the  management  of  its  business,  ai^d  the  rule  that  the 
employe  takes  the  risk  of  the  business  is  subject  to  the  qualification 
that  the  company  perform  this,  as  well  as  other  duties,  to  protect  the 
employe  from  unnecessary  hazards  while  engaged  in  his  work. 

Upon  the  trial  of  an  action  to  recover  damages  for  alleged  negligence 
causing  the  death  of  plaintiff's  testator,  a  repairman  in  defendant's 
employ,  who  was  killed  while  at  work  under  a  car,  the  negligence 
charged  was  the  omission  to  promulgate  proper  rules  for  the  protection 
of  car  repairers.  The  rules  of  other  companies  upon  this  subject  were 
given  in  evidence,  and  the  court  charged  in  substance  that  the  jury  were 
to  weigh  the  evidence  and,  in  view  of  the  rules  adopted  by  different 
companies,  determine  whether  defendant  had  discharged  its  duties,  but 
that  they  were  not  to  find  a  rule  proper  or  improper  because  some  other 
company  had  adopted  or  rejected  it.    Hddt  no  error. 

(Argued  June  2,  1891;  decided  October  27, 1891.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  6,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

This  was  an  action  to  recover  damages  for  the  negligent  kill- 
ing of  Perry  Abel,  plaintiiFs  testator,  who,  while  in  the  employ 
of  defendant  as  a  car  repairer,  was  caught  between  two  cars 
standing  upon  a  side  track  for  the  purpose  of  being  repaired, 
upon  one  of  which  he  was  working,  which  were  pushed 
together  by  a  switch  engine. 

Further  facts  are  stated  in  the  opinion,  which  is  given  in  f ulL 

"  The  judgment  of  nonsuit  rendered  on  the  first  trial  of  this 
action  was  reversed  by  this  court  on  the  ground  that  the  ques- 
tion of  negligence  in  respect  of  the  duty  of  the  defendant  to 
make  and  promulgate  proper  rules  for  the  protection  of  car 
repairers,  should  have  been  submitted  to  the  jury.  (103  N.  Y. 
581.)  The  second  trial  resulted  in  a  verdict  for  the  plaintifL 
This  appeal  is  from  the  judgment  on,  the  verdict. 
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"  The  additional  evidence  given  on  the  last  trial  on  the  sub- 
ject of  rules  would  not  have  justified  the  trial  court  in  deter- 
mining as  a  question  of  law  that  the  defendant's  duty  in  ihm 
respect  had  been  performed.     The  company  neither  by  its 
board  of  directors  nor  by  any  general  officer  or  superintendent, 
ever  enacted  or  published  any  rule  for  the  special  protection 
of  ear  repairers,  nor  was  any  instruction,  verbal  or  otherwise, 
ever  given  by  any  superior  officer  to  their  subordinates  on  the 
subject.    Rule  63  of  the  general  rules  of  the  company  was 
enacted  primarily,  as  its  language  shows,  to  regulate  the  move- 
ment of  ordinary  trains  and  to  prevent  collisions,  and  had  no 
reference  to  the  switching  of  cars  on  the  repair  tracks.     It 
stated  what  doubtless  was  generally  understood  by  employes, 
that  a  red  flag  by  day  or  a  red  lantern  by  night  was  a  danger 
signal     But  it  gave  no  instructions  for  the  protection  of  car 
repairers,  either  as  to  the  duty  of  maintaining  the  signal  while 
the  car  repairers  were  at  work,  or  as  to  the  persons  by  whom  it 
might  be  removed.     At  Mechanicville,  where  the  accident 
occurred,  it  seems  to  have  been  left  to  Cowen,  the  foreman  of 
the  repairers,  and  to  Donnelly,  the  foreman  of  the  switchmen, 
to  regulate  the  matter  in  their  discretion.    Cowen  testifies 
that  he  told  his  men  that  they  were  to  work  under  the  protec- 
tion of  a  red  flag,  and  that  he  designated  Hickey  and  Patrick, 
who  worked  at  the  north  end  of  the  cars  on  the  cripple  track, 
and  Dwyer  and  Wicks,  who  worked  at  the  south  end,  to  put 
a  red  flag  in  the  draw-head  of  the  outermost  car  at  the  respect- 
ive ends,  before  going  to  work,  and  to  protect  the  same,  and 
also  that  he  informed  Donnelly  and  the  brakemen  that  the 
repairmen  worked  under  the  protection  of  the  red  flag. 

"  Donnelly  on  the  first  trial  testified  substantially  that  the 
only  rule  he  heard  of  was  rule  63,  and  what  the  repairmen 
told  him,  viz. :  that  they  worked  under  the  protection  of  a  red 
flag.  It  is  evident  that  if  this  was  the  extent  of  the  regula- 
tions  on  the  subject,  the  repairmen  had  a  very  inadequate  pro- 
tection. If  the  red  flag  was  put  up  and  maintained,  wherever 
the  repairmen  were  at  work,  and  the  meaning  of  the  signal 
was  known  by  the  switchmen,  as  it  probably  was,  the  repair- 
men would  be  protected,  except  as  against  the  reckless  or  heed- 
less conduct  of  the  switchmen.      But  it  was  essential  to  tlie 
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efficiency  of  the  mle  that  it  should  designate  the  pereonfl 
authorized  to  remove  the  flag.  It  was  shown  that  this  was 
done  by  the  rules  of  the  New  York  Central  Railroad*  which 
provide  that  the  repairmen  alone  should  have  power  to  remove 
the  flag  from  cars  on  a  repair  track.  The  same  rule  was 
recommended  in  railroad  manuals  published  before  the  occur- 
rence of  the  accident  in  question.  It  is  obvious  that  such  or 
a  similar  regulation,  which  should  place  the  duty  and  respon- 
sibility of  removing  the  flag  upon  persons  officially  designated, 
was  essential  to  the  car  repairers'  protection.  The  rule  that 
they  should  put  up  a  red  flag  when  they  commenced  work, 
unaccompanied  by  a  rule  prohibiting  the  brakemen  or  other 
employes  from  taking  it  down  when  they  desired  to  remove 
cars  from  the  cripple  track,  unless  by  the  consent  or  direction 
of  the  repairmen  engaged  in  repairing  the  cars,  would  leave 
the  repairmen  exposed  to  the  danger  of  the  mistake  or  negli- 
gence of  the  brakemen.  If  it  was  left  for  the  brakemen  to 
determine  for  themselves  whether  there  were  men  engaged  in 
repairing  the  cars,  and  whether  the  flag  might  be  safely 
removed  or  not,  and  to  act  upon  their  judgment  in  removing 
it,  the  chances  of  accident  would  be  greatly  increased. 

"It  appears  from  the  evidence  that  it  was  the  common 
practice  of  both  Donnelly  and  the  brakemen  to  remove  the 
flag  when  they  supposed  there  was  no  one  under  the  cars.  On 
another  occasion,  a  repairman  came  near  being  caught  and 
injured  in  consequence  of  this  practice. 

"  It  is  settled  doctrine  that  a  railroad  company  is  bound  to 
guard  its  employes  against  negligence  of  co-employes  so  far  as 
it  can,  by  the  enactment  and  promulgation  of  reasonable  rules 
in  the  management  of  its  business. 

"  The  rule  that  the  servant  takes  the  risks  of  the  business  is 
subject  to  the  qualification  that  the  master  must  exercise 
reasonable  care  to  guard  the  servant  while  engaged  in  his 
duties,  from  unnecessary  hazards,  including  hazards  from  negli- 
gence of  co-employes.  In  the  business  of  a  railroad  this  duty 
is  especially  important  in  view  of  the  dangers  of  the  employ- 
ment, and  the  serious  consequence,  likely  to  ensue  from  the 
negligence  of  co-employes. 

"  There  can,  we  think,  be  no  doubt  that  upon  the  evidence 
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given  on  the  former  trial,  it  was  for  the  jury  to  say  whether 
the  defendant  had  discharged  its  duty  toward  the  decedent. 
It  had  made  no  distinct  rule  for  the  protection  of  the  repair- 
men while  engaged  in  discharging  their  dangerous  duties.     It 
appears  to  have  been  left  to  subordinates  in  the  yard  to  estab- 
lish such  rules  as  they  thought  reasonable.     And  as  the  case 
stood  on  the  first  trial  there  was  no  pretense  that  there  was 
any  regulation  prohibiting  the  brakemen  or  any  one  else  from 
removing  the  flag.     On  both  trials  it  appeared  that  the  flag 
was  put  up  by  the  proper  person  (Hickey)  before  the  repair- 
men commenced  work,  and  that  some  one  took  it  down  and 
laid  it  on  the  ground  while  Abel  (the  deceased)  was  at  work 
nnder  one  of  the  cars.     The  engine  was  backed  down  against 
the  cars  on  the  cripple  track  and  Abel  was  caught  between 
the  cars  in  attempting  to  escape.     It  does  not  distinctly  appear 
by  whom  the  flag  was  taken  down.     The  jury  would  have 
been  justified  in  finding  that  it  was  done  by  one  of  the  brake- 
men  engaged  in  switching  the  cars,  since  it  appears  that  this 
was  a  common  practice.     It  undoubtedly  was  a  negligent  act, 
and  unless  the  negligence  of  the  company  in  omitting  to  enact 
and  promulgate  proper  rules,  co-operated  with  that  of  the 
co-employe,  the  defendant  is  not  responsible. 

"  On  the  second  trial,  the  testimony  of  Donnelly,  the  yard- 
master,  was  greatly  enlarged  upon  the  point  upon  which  the 
case  turned.  He  supplemented  his  former  testimony  in  impor- 
tant particulars,  although  on  both  trials  the  question  of  rules 
was  the  main  question  litigated.  On  his  last  examination  he 
testified  that  he  told  his  men  they  were  not  to  interfere  with 
the  red  flag  unless  told  to  take  it  down  by  the  repairmen.  He 
also  testified  that  about  half  an  hour  before  the  accident  he 
had  directed  his  men  to  take  cars  from  the  cripple  track  and 
that  after  giving  the  oixier  he  went  south  along  the  cripple 
track.  After  he  had  given  the  order  and  observed  the  flag 
lying  on  the  ground,  and  knowing  that  the  repairmen  were  at 
work,  he  directed  one  of  two  repairmen  (Grant  or  Wicks)  to 
put  the  flag  in  its  place  again  at  the  end  of  the  north  car.  The 
man  took  up  the  flag  and  instead  of  putting  it  in  its  place, 
went  toward  the  south  end  of  the  train  with  it,  and  he  (Don- 
nelly) took  no  further  notice  of  the  matter.  The  credibility  of 
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this  story  was  for  the  consideration  of  the  jury.  If  true,  it 
exhibits  a  recklessness  on  the  part  of  Donnelly,  for  which 
there  is  no  excuse.  He  permitted  his  order  to  back  the  engine 
(from  the  north)  on  to  the  cripple  track,  to  remain  unrevoked 
although  he  knew  the  flag  was  down,  and  that  the  repidrmen 
were  at  work  under  the  cars,  and  also  that  the  man  he  had 
directed  to  replace  the  flag,  liad  taken  it  in  the  opposite 
direction. 

^^  We  think  upon  the  present  case  the  same  question  of  fact 
is  presented  aa  before,  viz. :  whether  the  defendant  had  either 
directly  or  through  its  subordinate  oflScers,  so  regulated  the 
conduct  of  its  business  at  this  place  b&  to  afford  reasonable 
protection  to  the  repairmen  against  accidents  like  the  one  in 
question.  The  employment  of  the  defendant  was  a  dangerous 
one.  The  movement  of  cars  against  those  under  which  the 
repairmen  were  at  work,  was  likely  to  result  in  serious  injury. 
The  lock  switch  was  left  open  during  the  day,  and  no  person 
was  employed  to  notify  the  repairmen  of  the  intended  move- 
ment of  the  cars.  It  was  especially  important,  therefore,  that 
definite  regulations  should  have  been  enacted  by  the  company 
or  those  who  represented  it  at  this  point.  It  was  for  the  jury 
to  determine  whether  the  rule  prevaiUng  here  provided  both 
for  the  putting  np  of  the  danger  signal  and  its  removal,  so  as 
to  protect  the  repairmen  as  far  as  reasonably  could  be  done 
against  the  hazard  of  the  negligence  of  co-employes. 

^^  The  defendant's  counsel  rely  upon  an  exception  taken  to 
the  charge.  On  the  trial  the  judge  admitted  in  evidence, 
against  the  objection  of  the  defendant,  the  rules  of  other  rail- 
road companies,  and  among  other  rules  those  enacted  for  the 
protection  of  repairmen.  In  his  charge  the  judge  proceeded 
at  considerable  length  to  instnict  the  jury  upon  the  obligation 
of  the  defendant  to  make  and  promulgate  proper  rules  for  the 
conduct  of  its  business.  He  then  referred  to  the  fact  that  he 
had  admitted  the  rules  of  other  companies  to  be  proved,  '  not 
because  it  was  the  duty  of  this  company  to  adopt  the  rules  of 
any  other  company,  but  to  better  enable  you  to  judge  and 
determine  in  looking  at  the  different  rules  that  prevail,  what 
is  a  reasonable  and  proper  rule.'  After  some  further  remarks 
on  this  point  the  judge  proceeded  :    '  I  think  rules  might  have 
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been  snggested,  not  adopted  by  any  company.     Yon  have  a 
right  to  consider  whether  some  rule  which  occurs  to  yon,  even 
though  no  company  had  adopted  it,  would  have  been  a  better 
rule  and  given  better  protection,  and  such  a  one  as  ought  to 
have  been  adopted  and  maintained.'     The  defendant's  counsel 
excepted  to  that  part  of  the  charge  '  in  relation  to  the  jury 
determining  what  were  proper  rules,  and  they  might  conclude 
what  rules  should  be.'      If  the  charge  is  to  be  construed  as 
leaving  it  to  the  jur}*^  to  determine,  irrespective  of  the  evidence, 
what  rules  ought  to  have  been  adopted  for  the  safety  of  the 
repairmen,  and  to  find  the  one  way  or  the  other  on  the  ques* 
tion  of  the  defendant's  negligence  in  conformity  with  a  con- 
clusion so  reached,  the  charge  was  undoubtedly  erroneous. 
But  this  is  not  the  fair  interpretation  of  the  charge.     The  plain 
object  of  the  court  was  to  guard  the  jury  against  giving  undue 
weight  to  the  fact  that  more  specific  and,  as  the  plaintiflPs 
counsel  contended,  better  rules  had  been  adopted  by  other 
companies,  than  had  been  adopted  by  the  defendant.     This  is 
very  apparent  from  what  follows  the  clause  quoted :  '  So  that 
some  other  company  has  adopted  a  rule,  you  can't  hold  as 
matter  of  right  that  this  company  should  have  adopted  it* 
If  on  examining  the  niles  of  other  companies  and  those  tliat 
prevailed  here,  you  should  think  that  one  set  of  them  was  not 
a  reasonable  protection,  and  the  other  was,  it  would  help  you 
very  much  in  getting  at  what  ought  to  be  done.     That  is  the 
reason  why  this  evidence  was  admitted.' 

"  The  effect  of  the  charge  was  that  the  jury  were  to  weigh 
the  evidence  and  in  view  of  the  rules  adopted  by  different 
companies,  determine  whether  the  defendant  had  dischai^ed 
its  duty  in  the  premises,  and  that  they  were  not  to  find  a  rule 
proper  or  improper  because  some  other  company  has  adopted 
or  rejected  it.  The  court  was  endeavoring  to  aid  the  jury  in 
weighing  the  evidence  which  related  to  the  rule  under  which 
the  defendant's  business  was  conducted,  and  that  adopted  on 
the  same  subject  by  other  companies.  We  do  not  think  the 
jury  were  misled,  and  moreover  the  exception  is  too  broad  to 
raise  the  question  now  presented,  as  it  covered  all  that  the 
court  had  said  as  to  the  right  of  the  jury  to  pass  upon  the  ques- 
tion of  proper  rules  (much  of  which  was  plainly  proper),  as 
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well  Bs  the  part  of  the  charge  which  related  to  the  right  to 
determine  what  rules  should  have  been  adopted. 

"  We  have  examined  the  other  exceptions  and  there  are  none 
which  calls  for  the  reversal  of  the  judgment. 

"  The  judgment  should  be  ajfirmed." 

Echmn  Young  for  appellant. 

Jesse  S.  Z^Amoreaux  and  Naiha/aid  C,  Moak  for 
respondent. 

Andrews,  J.,  reads  for  affirmance. 

All  concur,  except  Eabl  and  Gbay,  J  J.,  who  dissent  on  the 
ground  of  error  in  charge,  and  Peokham,  J.,  not  sitting. 
Judgment  affirmed. 


Mart  Fisher,  Impleaded,  etc.,  Kespondent,  v.  The  Niagara 
Fire  Insurance  Company,  Appellant. 

(Argued  October  T,  1891;  decided  October  27, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  November  26, 1890,  which  affirmed  a  judgment  in  favor 
of  plaintiflE  entered  upon  a  verdict. 

F,  L.  WesStyrook  for  appellant. 

D,  M.  De  Witt  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
AU  concur. 
Judgment  affirmed. 


Alexander  M.  Hunter,  Respondent,  v,  Clara  L.  Walker 

et  al..  Appellants. 

(Argued  October  7,  1891;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
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made  the  second  Monday  of  September,  1890,  which  afSrmed 
a  judgment  in  favor  of  plaintifi  entered  upon  the  report  of  a 
referee. 

Isaac  FroTnme  for  appellants. 

J.  jp\  Harrison  for  respondent. 

Agree  to  affirm  on  opinion  below. 

All  oonciir,  except  Andrews,  Finch  and  Gray,  J  J.,  dissenting. 

Judgment  affirmed. 


John  Copoutt,  Bespondent,  v.  The  Crrr  of  Tonkers  et  al., 

Appellants. 

(Argued  October  8,  1891;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  12,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintifi  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Joseph  F.  Daly  for  appellants. 

RaJ/ph  E.  Prime  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Application  of  the  Citizens'  "Water 
Works  Company,  Appellant,  v.  David  Parry  et  al, 
Bespondents. 

(Argued  October  8,  1891 ;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  orde? 
made  February  9, 1891,  which  affirmed  a  judgment  in  favor  of 
defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 
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John  M.  Ga/rdAfier  for  appellant. 

A.  H,  F.  Seeger  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed.       


John  H.  Oheeveh,   Respondent,  v,  Avery  T.  Bbown,  as 

Assignee,  etc.,  Appellant. 

A  creditor,  seeking  to  recover  of  his  debtor  a  balance  alleged  to  be  due, 
where  the  amount  of  the  indebtedness  to  him  is  undisputed,  should 
not  be  turned  out  of  court  because  he  does  not  show  how  much  should 
be  deducted  therefrom  by  way  of  credit. 

(Argued  October  8,  1891;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  Gteneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  14,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion  which  is  given  in  full : 

"  For  some  years  prior  to  January  18,  1884,  William  H. 
Guion  was  a  member  of  the  firm  of  "Williams  &  Guion.  That 
firm  originally  consisted  of  John  S.  "Williams,  Stephen  B. 
Guion  and  William  H.  Guion.  Williams  died  in  1876,  and 
the  firm  business  was  continued  under  the  same  firm  name  by 
the  surviving  partners  until  January  18,  1884,  when  William 
H.,  having  became  insolvent,  made  a  general  assignment  for 
the  benefit  of  his  creditors  to  the  defendant  Brown,  and  the 
firm  became  thereby  dissolved  and  went  into  liquidation. 
Subsequently  in  a  creditor's  suit  William  H.  Guion  was 
appointed  receiver  of  the  assets  of  the  firm  and^acted  as  such. 
This  action  was  brought  by  the  plaintiff,  a  creditor  of  William 
H.  Guion,  on  behalf  of  liimself  and  other  creditors  against 
the  defendant  as  assignee,  for  an  accounting.  A  referee  was 
appointed  in  the  action  to  take  proof  of  the  claims  against  the 
assigned  estate^  and  William  II.  Guion,  as  receiver  of  the  firm, 
presented  a  claim  of  $106,937.82  for  a  balance  of  indebted- 
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ness  due  the  firm  from  him  individually.  The  referee  dis- 
allowed the  claim,  and  his  report  thereon  has  been  confirmed. 
"  There  was  no  conflict  in  the  evidence  before  the  referee, 
and  no  one,  so  far  as  the  record  discloses,  made  any  contention 
then  that  the  claim  was  not  sufficiently  proved.  The  referee, 
however,  disallowed  the  claim  on  the  ground  that  the  balance 
due  from  William  H.  Guion  to  the  firm  was  not  rendered 
sufficiently  certain.  There  was  no  dispute  or  doubt  upon  the 
evidence  that  Guion  owed  the  firm  at  the  time  of  his  assign- 
ment for  money  loaned  to  him  $205,186.05,  besides  interest, 
and  upon  general  account,  the  general  nature  of  which  was 
explained  in  the  evidence,  the  further  sum  of  $338,270.21. 
Guion  admitted  tliat  from  tlie  amount  of  these  two  sums  and 
the  interest  there  should  be  deducted  on  account  of  his  profits 
in  the  firm  the  estimated  sum  of  $464,000,  and  the  balance 
claimed  was  thus  reached.  The  referee  rejected  the  claim,  not 
because  of  any  uncertainty  in  the  amount  of  the  two  debit 
items,  but  on  account  of  the  uncertainty  in  the  amount  to  be 
deducted  for  a  credit.  The  firm  books  were  put  in  evidence ; 
the  surviving  bookkeepers  were  sworn ;  Guion  gave  his  evi^ 
dence,  and  there  was  proof  of  an  adjustment  of  the  firm 
accounts  between  the  two  surviving  members  of  the  firm  as 
they  existed  at  the  date  of  the  assignment.  Here  was  appar- 
ently all  the  proof  that  could  be  given  by  living  witnesses  and 
the  books  of  the  firm,  and  if  the  evidence  as  to  the  amount  to 
be  deducted  from  the  undisputed  indebtedness  of  Guion  to 
the  firm  was  still  uncertain,  that  furnishes  no  adequate  reason 
for  rejecting  the  whole  claim.  A  creditor  presenting  a  claim 
against  his  debtor  should  not  be  turned  out  of  court  because, 
the  amount  of  the  debt  being  undisputed,  he  does  not  show 
how  much  should  be  deducted  therefrom  by  way  of  credits. 
Guion,  in  presenting  this  claim,  represented  the  creditors  of 
the  firm,  and  the  evidence  showed  prima  facie  that  he 
owed  a  large  amount  to  the  firm  at  the  time  of  his  assignment. 
Those  creditors  are  entitled  to  share  with  other  creditors  in 
the  process  of  the  assigned  estate,  and  who  shall  suffer  if 
such  other  creditors  are  unable  to  show  how  much  for  credits 
shall  be  deducted  from  the  undisputed  sums  for  which  Guion 
became  indebted  to  the  firm  ?    Guion  and  the  bookkeepers  of 
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tJie  firm  arrived  at  the  amuiint  of  credits  as  well  as  ther 

m 

could,  using  all  the  information  within  their  reach.  No  sus- 
picion attached  to  their  methods,  and,  in  the  absence  of  better 
proof,  we  know  of  no  reason  why  this  evidence  should  not 
have  been  taken  as  the  best  attainable,  and,  therefore,  satis- 
factory. "With  the  books  of  the  firm,  the  bookkeepers  and 
Guion  as  witnesses,  it  cannot  be  impossible  to  reach  with  suf- 
ficient accuracy  the  true  amount  of  the  firm  clai^,  and  a 
further  hearing  and  a  more  careful  and  searching  examination 
of  the  evidence  are  due  to  the  case. 

■ 

'^"We  are,  therefore,  of  opinion  that  the  orders  of  tlie 
General  and  Special  Terms  should  be  reversed,  and  the  excep- 
tions by  William  H.  Guion,  receiver,  to  the  report  of  the 
referee  be  sustained,  the  report  as  to  him  be  set  aside,  and  that 
his  claim  be  heard  before  a  new  referee  to  be  appointed  by 
the  Supreme  Court,  and  that  the  costs  of  this  appellant  in  all 
the  courts  be  paid  out  of  the  assigned  estate." 

Clark  Bell  for  appellant. 

W.  M.  Jenks^  Albert  W,  Seaman  and  WiUio/m  Allen  Butler 
for  respondent. 

All  concur,  Andbews,  J.,  in  result,  and  Gbat,  J.,  not 
voting. 
^  Ordered  accordingly. 

Chables  B.  LiiJTON,  Kespondent,  v.  The  IJnsxoblled  Fibe- 

woBKs  Company,  Appellant. 

A  written  agreement,  while  it  exists,  must  control  as  to  all  the  terms 
expressed  in  it,  although  those  terms  differ  from  the  prior  oral  agree- 
ment. If  the  difference  was  caused  hj  mutual  mistake,  it  is  neceasaiy  to 
reform  the  contract  so  as  to  express  the  true  agreement. 

(Submitted  October  8,  1891;  decided  October  37,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  February  10,  1891,  which  reversed  a  judgment  so  far  as 
it  was  in  favor  of  defendant,  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  and  ordered  judgment  far 
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plaintiff,  and  which  affirmed  so  much  of  said  judgment  as  dis- 
missed a  counter-claim  of  defendant. 

This  action  was  brought  to  reform  a  contract  between  the 
parties  to  require  the  defendant  to  issue  to  the  plaintiff  four 
and  one-half  shares  of  its  capital  stock,  pursuant  to  an  alleged 
agreement  actually  made. 

The  complaint  alleges  in  brief  that  on  July  14,  1884,  the 
defendant  hired  the  plaintiff  to  be  superintendent  of  its  fire- 
works factory  under  an  oral  agreement  which  was  as  follows : 
(1)  That  the  plaintiff  should  be  paid  for  his  services  the  fixed 
sum  of  $2,000  per  year  in  cash,  and  also  (2)  That  he  should 
be  allowed  each  year  an  additional  sum  equal  to  the  proportion 
of  the  net  earnings  of  the  company  which  should  be  based  on 
$3,000  worth  of  its  stock  (30  shares),  and  that  when  such 
earnings  should  equal  the  said  par  value  of  the  said  thirty  shares 
of  stock  ($3,000),  such  shares  should  be  issued  to  him,  the 
said  total  sum  thus  accumulated  to  his  credit  and  held  by  the 
company  for  him  to  be  taken  in  payment  therefor. 

Further  facts  are  stated  in  the  opinion,  which  is  given  in  full. 

"  The  trial  court  found  the  original  agreement  between  the 
parties  was  based  upon  the  earnings  of  the  thirty  shares  of 
stock,  instead  of  upon  tiie  dividends.  It  found  the  written 
contract  was  executed  in  January,  1886,  and  while  the  oral 
contract  was  in  existence.  That  written  contract  used  the 
word  '  dividends,'  instead  of  '  earnings.' 

"  The  plaintiff  asked  to  have  the  written  paper  reformed  so 
as  to  express  the  real  agreement,  and  he  alleged  that  the  word 
'  dividends '  was  used  in  the  writing  by  mutual  mistake. 
There  was  substantially  no  contradiction  in  the  evidence  as  to 
the  fact  that  the  parties  meant  the  written  contract  to  embody 
the  terms  of  the  oral.  The  person  who  dictated  the  agreement 
to  the  stenographer  employed  by  defendants,  was  not  himself 
present  when  the  oral  agreement  between  the  plaintiff  and  the 
then  president  of  the  defendant  was  made,  and  so  he  asked  the 
plaintiff  what  the  terms  were  under  which,  he  was  employed 
by  defendant  While  not  positive  as  to  the  reply  of  the  plain- 
tiff whether  he  used  the  word  '  earnings '  or  '  dividends '  as  the 
importance  of  the  distinction  had  not  then  appeared ;  he  says 
be  is  of  the  impression  that  plaintiff  used  the  word  ^  dividends.* 
SiCKELs— Vol,  LXXXIII.        85 
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At  any  rate  that  word  appears  in  the  written  contract  signed 
by  both  parties. 

"  The  learned  judge  dismissed  the  plaintiff's  complaint 
because  he  said  there  was  no  proof  of  ^  mutual  mistake  in  the 
use  of  the  word  'dividends'  in  the  written  contract.  The 
court  also  overruled  the  defendant's  counter-claim  on  the 
ground  that  the  payment  of  the  22  shares  of  stock,  although 
an  over-payment  under  the  written  contract  was  yet  a  volun- 
tary one,  and  so  could  not  be  recovered  back.  Both  parties 
appealed  and  the  General  Term,  on  the  plaintiff's  appeal, 
reversed  the  judgment  dismissing  the  complaint,  and  held  the 
plaintiff  entitled  to  recover  the  shares  of  stock  claimed  by 
him,  and  without  reforming  the  written  agreement,  gave  judg- 
ment absolute  in  plaintiff's  favor,  decreeing  that  defendant 
should  issue  the  four  and  a  half  further  shares  claimed  by  the 
plaintiff.  The  judgment  against  the  counter-claim  of  the 
defendant  was  on  defendant's  appeal  affirmed,  with  costs. 

"  We  think  the  General  Term  erred  in  this  disposition  of 
the  question.  There  was  an  original  oral  agreement  between 
the  parties,  and  the  court  finds  that  it  provided  for  the  issuing 
of  the  stock  based  upon  earnings  instead  of  dividends. 

"  The  written  agreement  was  intended  to  embody  the  terms 
of  the  oral  one.  It  is  said  that  Mr.  Johnson,  who  acted  for 
the  defendant  and  dictated  the  substance  of  the  agreement  to 
be  written  out,  no  doubt  intended  to  embody  the  terms  of  the 
oral  agreement,  but  only  as  he  understood  them,  and  that  as 
he  understood  them  to  be  dividends  he  has  made  no  mistake 
on  the  part  of  defendant,  and  that  hence  there  was  no  mutual 
error  within  the  meaning  of  the  law,  and  so  the  written  agree- 
ment should  not  be  reformed. 

"  Having  found  that  the  terms  of  the  oral  agreement 
included  the  earnings  of  the  company  as  distinguished  from 
the  dividends,  and  the  parties  really  intending  to  put  in  writing 
the  terms  of  such  oral  agreement,  if  Mr.  Johnson  placed  the 
word  '  dividends '  therein,  supposing  that  such  was  one  of  the 
terms  of  the  agreement,  when  in  truth  it  was  not,  and  if  the 
plaintiff  signed  the  same  supposing  that  it  actually  embodied 
the  terms  of  the  oral  contract,  when  in  truth  it  did  not,  we 
think  a  case  was  made  out  for  the  reformation  of  the  written 
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contract.  The  mistake  of  Mr.  Johnson  was  in  regard  to  what 
were  in  reality  the  terms  of  the  oral  contract,  and  when  he 
intended  to  embody  these  terms  in  the  Written  contract, 
although  he  placed  therein  just  what  he  intended  to  if  he,  in 
fact,  mistook  those  terms  and  if  the  plaintiff  mistakenly  sup- 
posed he  had  embodied  in  the  writing  the  terms  of  the  oral 
contract  when  he  had  not,  a  mistake  was  made  which  a  court 
of  equity  has  power  to  relieve  against.  We  do  not,  however, 
think  that  relief  could  be  had  by  reference  only  to  the  original 
oral  contract  and  in  spite  of  the  terms  of  the  subsequent 
written  one,  without  reforming  such  written  one  so  as  to  con- 
form to  the  truth. 

"  A  written  contract  is  always  set  out  as  the  exponent  of  the 
oral  understanding  of  the  parties.  While  it  exists  as  a  full 
and  legal  agreement  it  must  control  as  to  all  the  terms  expressed 
in  it,  and  when  such  terms  differ  from  those  of  prior  oral  ones, 
the  writing  must  control.  It  is  necessary,  therefore,  to  reform 
it  so  as  to  express  the  true  agreement.  In  this  case  the  learned 
jndge  refused  to  find  that  neither  party  understood  the  words 
used  in  the  written  agreement  to  mean  differently  than  the 
words  of  the  oral  agreement.  There  is  some  confusion  in  the 
findings  in  the  case  caused,  as  I  think,  by  the  views  of  the 
learned  judge  as  to  the  rights  of  the  parties,  assuming  that 
Mr.  Reynolds  meant  to  use  the  word '  dividends '  in  the  written 
agreement.  In  that  event  he  thought  plaintiff  ought  not  to 
have  the  contract  reformed.  Differing  somewhat  with  those 
views  of  the  case  and  regarding  the  order  and  judgment  of 
the  General  Term  as  in  any  event  erroneous,  we  have  thought 
it  best  for  all  parties  that  there  should  be  a  new  trial  and  the 
whole  case  more  fully  presented  to  the  court. 

"  We  think  the  judgments  of  the  General  and  Special  Terms 
should  be  reversed  and  a  new  trial  granted,  with  costs  to  abide 
event." 

Leslie  W.  MuaseU  for  appellant 

ir.  J,  Gaynxyr  for  respondent. 

Peckham,  J.,  reads  for  reversal 
All  concur. 
Judgment  reverseu. 
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William  Wallace  et  al.,  RcBpondents,  v.  Fredebick  D. 

Blake  et  al.,  Appellants. 

In  an  action  to  recover  the  purchase-price  of  certain  goods,  the  answer 
was  a  general  denial.  The  evidence  upon  the  trial  showed  conclusively 
the  sale,  delivery  and  acceptance  of  the  goods.  Defendants  sought  to 
show  that  after  delivery  defendants  complained  of  the  quality  of  the 
goods,  and  it  was  thereupon  agreed  that  they  should  be  considered  as 
having  received  them  as  consignees  to  sell  for  and  on  account  of  plain- 
tiffs; this  was  excluded.  Held,  no  error;  that  it  was  an  affirmatiTe 
defense  which  might  not  be  proved  under  a  general  denial. , 

Reported  below,  34  J.  «&  S.  519. 

(Argued  October  9,  1891;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  ordqr  made 
at  the  March  term,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  verdict  directed  by  the  court,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  following  is  the  opinion  in  full : 

"  The  complaint  alleged  that  in  the  month  of  March,  1886, 
the  plaintiffs  sold  and  delivered  to  the  defendants  several  lai^ 
quantities  of  worsted  yam  at  the  prices  stated,  and  judgment 
is  demanded  for  the  balance  of  the  purchase-price  unpaid.   The 
only  answer  to  these  allegations  are  denials.     The  defendants 
also  set  up  in  their  answer  a  counter-claim  growing  out  of  trans- 
actions with  the  plaintiffs  prior  to  those  mentioned  in  the  com- 
plaint.    Upon  the  trial  no  attempt  was  made  by  the  defend- 
ants to  prove  their  counter-claim,  and  under  their  answer  the 
only  defense  left  to  them  was  the  right  to  dispute  the  sale  and 
delivery  to  them  of  the  yam.     The  sale  and  delivery  were 
proved  beyond  question.     The  evidence  was  undisputed  that 
they  purchased  the  yam,  and  that  they  received  it  and  dis- 
posed of  it.     They  attempted  to  show  that  after  the  sale  and 
delivery  of  the  yam  to  them  they  complained  to  the  plaintiffs 
of  the  quality  thereof,  and  that  then  it  was  arranged  that  they 
should  be  considered  as  having  received  the  yam  as  consignees, 
and  that  they  were  to  sell  it  for  and  on  account  of  the  plain- 
tiffs.    This  defense  the  trial  judge  excluded  on  the  ground 
that  it  was  not  pleaded.    It  was  an  affirmative  defense  which, 
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according  to  elementary  rules  of  pleading,  could  not  be  shown 
tinder  the  denials  in  the  answer. 

"  The  defendants  claim  that  they  had  the  right  to  prove 
tinder  their  denials  that  tliey  had  not  accepted  the  yarn.  But 
the  uncontradicted  evidence  shows  that  the  yai*n  was  purchased 
by  them  of  the  plaintiffs'  manufacturers  in  England ;  that  it 
was  shipped  to  them  as  purchasers  from  England,  and  was 
taken,  received  and  disposed  of  by  them,  and  all  tliis  shows  a 
legal  acceptance  of  it  by  them.  Their  claim,  however,  is  that 
after  the  yam  was  delivered  to  them  it  was  arranged  that  they 
should  hold  and  sell  it  as  consignees,  and  that  thus  they  rejected 
it  as  purchasers.  But  they  had  no  right  to  assert  this  claim 
under  their  answer. 

"  To  the  defendants'  claim  that  after  they  had  purchased 
the  yam,  and  it  had  come  into  their  possession  and  control  as 
the  purchasers,  they  rejected  it  because  of  its  inferior  quality, 
the  answer  again  is  that  no  such  defense  is  alleged,  and  that 
there  is  no  allegation  in  the  answer  that  this  yam  was  in  any 
respect  inferior  or  defective. 

"  The  reply  to  this  answer  contains  no  allegations  or  admis- 
sions which  can  cure  the  defective  answer  or  enlarge  its  scope. 

"  The  judgment  should  be  affirmed,  with  costs." 

W,  C.  Beecher  for  appellants. 

Carlisle  Norwood^  Jr.^  for  respondents. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Mabtin  Fahy,  Eespondent,  v.  The  Bome,  Watertown  Ain) 
Ogdensbubo  Eailroad  Company,  Appellant. 

(Argued  October  9,  1891;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  3,  1891,  which  affirmed  a  judgment  in  favor 
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of  plaintiff  entered  npon  a  verdict  and  affinaed  an  order  deny- 
ing a  motion  for  a  new  trial. 

WiUiam  H.  Oilman  for  appellant 

Henry  PurceU  for  respondent 

Agree  to  aflBrra ;  no  opinion.  • 

All  concur. 
Judgment  affirmed. 


Albert  T.  Bbown,  Appellant,  v.  Sarah  Teel  et  aL, 

Impleaded,  etc.,  Respondents. 

(Argued  October  9,  1891 ;  decided  October  27,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  February  4, 1891, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Circuit  and  granted  a  new 
trial. 

Jcmiea  C.  Rogers  for  appellant. 

Oeorge  B,  La/wrence  for  respondents. 

Agree  to  affirm  ;  no  opinioM. 
All  concur. 
Order  affirmed. 


Richard  Taylor,  Appellant,  v.  Christopher  Smith, 

Respondent 

(Submitted  October  9,  1891;  decided  October  27, 1891.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made  the 
second  Monday  of  December,  1890,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

G.  W,  Cothran  for  appellant 
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£oXy  Norton  <&  Bvshndl  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Fbedekick  "W.  Blossom,  Appellant,  v.  Spencer  P.  Shotted, 

Respondent 

(Argued  October  12,  1891;  decided  October  27,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  13,  1891,  which  reversed  a  judgment  in  favor 
of  plaintifE  entered  upon  a  verdict  directed  by  the  court  and 
ordered  a  new  trial. 

James  M.  Gifford  for  appellant. 

James  Byrne  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 


Horatio  G.  Seeber,  Appellant,  v.  The  American  Mining 

AND  Milling  Company,  Respondent. 

(Argued  October  18,  1891;  decided  October  27,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  18, 1890,  which  overruled  plaintiffs  exceptions  and 
directed  judgment  for  defendant  on  order  dismissing  the  com- 
plaint herein. 

ThoTnxis  J,  Ritch  for  appellant. 

Andrew  Dutcher  for  respondent* 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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lS8a  (too 

138  061  George  F.  Comstock,  Appellant  and  Respondent,  v.  The  Citt 

OF  Syracuse  et  al.,  Appellants  and  Respondents. 

William  A.  Sweet,  Appellant  and  Respondent,  v.  The  Citt 
OF  Syracuse  et  al.,  Respondents  and  Appellants. 

(Submitted  October  19,  1891;  decided  October  27,  1891.) 

Motions  for  reargument. 

George  F,  Conutock  and  Charles  H.  Peck  for  motions. 

CJhoHes  L.  Stone  and  WiUam  A.  Beach  opposed. 

Agree  to  grant  motions ;  no  opinion. 
All  concur. 
Motions  granted. 

Harmon  C.  Shultz,  Respondent,  v,  George  W.  Mead, 

Appellant. 

(Submitted  October  12,  1891;  decided  October  30,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  at  the  February  Term,  1890,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  an  order  of  the  County 
Court  of  Kings  county. 

George  W,  Mead  appellant  in  person. 

James  dk  Thomas  H.  Troy  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


George  Munro,  Appellant,  v,  Ormond  G.  Smpth  et  aL, 

Respondents. 

(Argued  October  12,  1891;  decided  October  30,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
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made  February  12,  1891,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Roger  Foster  for  appellant. 

Archibald  L,  Sessions  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Philip  W.  Geemann,  Respondent,  v.  The  Suburban  Rapid 

Tkaksit  Company,  Appellant. 

(Argued  October  14,  1891;  decided  October  30,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  April  6,  1891,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

James  li,  Marvin  for  appellant 

Leopold  Leo  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mary  Lynch,  Respondent,  v.  Third  Avenue  Railroad 

Company,  Appellant. 

(Argued  October  14,  1891;  decided  October  80,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
December  8,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

WiUia/m  N.  Cohen  for  appellant. 
SioKELS  —Vol.  LXXXIII.        86 
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Henry  W.  Bates  for  respondent. 

Agree  to  aflSrm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Morris  A.  Broehan,  Respondent,  v,  Lewis  Myers,  Appellant. 

(Argued  October  14,  1891;  decided  October  30,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  11,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintifE  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing  a  motion  for  a  new  trial. 

OUo  Horwitz  for  appellant. 

B.  F.  Ein^ln  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Bernhard  Metz,  Kespondent,  v,  Edward  Luckeheyer  et  aL, 

Appellants. 

(Argued  October  15, 1891;  decided  October  30, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpeiw 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  7, 1891,  which  affirmed  a  judgment  in  favor  of  plain* 
tiS  entered  upon  a  verdict  and  affirmed  an  order  denying  a 
motion  for  a  new  trial. 

Charles  Wehle  for  appellants. 

Otto  Horwitz  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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QusTAv  ScHNAiEB  et  al.,  Respondents,  v.  Konrad  Schmidt 

et  al.,  Appellants. 

(Argued  October  15,  1891;  decided  Oetober  80,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  iirst  judicial  department,  entered  upon  an  order 
made  March  13,  1891,  whieh  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

J,  George  jFlarnmers  for  appellants. 

Ahram  Kling  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


OusTAv  ScHNAiEB  ct  al..  Respondents,  v.  Eonrad  Schmidt 

«  et  al..  Appellants. 

(Argued  October  16,  1891;  decided  October  80,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  March  13, 1891^ 
which  affirmed  an  order  of  Special  Term  denying  a  motion  to 
amend  the  judgment  in  the  above-entitled  action. 

J.  George  Flwmmers  for  appellants. 

Ahram  Klin^  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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ACTIONS. 

See  Cause  op  Action. 
Criminal  Actions. 

ADMISSIONS  AND'DECLARA- 
.      TIONS. 

The  declarations  of  a  testator  or  in- 
testate, binding  him  or  binding 
and  impairing  liis  estate,  may  be 
given  in  evidence  against  his  per- 
sonal representatives,  in  all  cases 
where  they  would  have  been  com- 
petent against  himself,  if  he  had 
been  livmg  and  a  party  to  the 
action.  HurU>urt  v.  Ilurlburt,  420 


ALBANY  (CITY  OF). 

1.  Under  the  provisions  of  the  act 
providing  **  for  the  assessment  and 
collection  of  taxes  in  the  city  of 
Albany"  (§  52,  chap.  86,  Laws  of 
1850),  which,  in  case  a  purchaser 
at  a  tax  sale  shall  be  unable  to  re- 
cover possession  of  the  real  estate 
because  of  error  or  irregularity  in 
the  proceedings  for  the  levying  or 
collection,  requires  the  board  of 
supervisors  of  the  county  to  reim- 
burse the  purchase-money,  and 
upon  the  refusal  or  neglect  to  do 
so,  authorizes  the  recoveiy  of  the 
money  in  an  action  agamst  tlie 
board,  when,  in  consequence  of 
some  defect  in  the  proceeding,  a 
sale  is  invalid,  and  because  thereof 
the  purchaser  is  unable  to  recover 
possession,  he  is  at  once  entitled 
to  reimbursement  and  his  cause  of 
action  is  barred,  if  suit  is  not 
brought  in  six  years  from  the  time 
when  the  right  to  make  a  demand 
for  reimbursement  was  complete. 
(Code  Civ.  Pro.  §  410.)  Beta  v. 
JM.  Suprs.  364 

2.  In  an  action  under  said  provision 
to  recover  back  the  purchase- 
money  paid  on  various  tax  sales, 
all  of  which  were  made  in  and 
prior  to  1883,  and  more  than  seven 


years  before  the  commencement  of 
the  action,  it  was  not  alleged  in 
the  complaint  or  shown  upon  the 
trial  that  any  legal  proceeding  had 
been  instituted  by  the  purchaser 
or  his  successor  in  interest  to  re- 
cover possession  of  the  land,  or  that 
he  made  any  effort  to  obtain  pos- 
session, but  it  was  admitted  that 
by  a  decision  of  this  court  (Hempen 
v.  Wheeler,  105  N.  Y.  573),  ren- 
dered four  years  after  the  sale  in 
an  action  between  other  parties, 
sales  under  similar  proceedings  in 
another  locality  were  adjudged 
illegal  and  void.  The  court  below 
decided  that  neither  the  purchaser 
nor  plaintiff,  his  successor  in  inter- 
est, was  entitled  to  bring  an  action 
for  reimbursement  until  such  de- 
cision, and  so  that  the  action  was 
not  barred  by  the  statute.  Held, 
error;  that  the  decision  had  no 
effect  upon  and  in  no  way  changed 
the  rights,  duties  or  obligations 
of  the  parties  here,  but  was  simply 
an  authority  as  to  the  law        Id. 

3.  It  9eem»  said  provision  requires 
that  before  a  recovery  can  be  liad 
in  such  an  action  plantiff  must 
show  an  effort  on  the  part  of  the 
purchaser  to  obtain  possession 
under  the  tax  sale,  and  that  he 
was  unable  to  do  so  because  of  its 
invalidity;  it  is  not  sufficient  to 
show  merely  that  the  sale  was 
illegal.  Id. 

4.  It  96cms,  however,  the  purchaser 
is  not  bound  to  bring  an  action  or 
to  institute  a  proceeding,  such  as 
is  authorized  by  the  act  (S  48);  if 
he  demand  possession  of  the  occu- 
pant or  owner,  and  this  is  refused 
on  the  ground  of  invalidity  of  the 
sale,  he  then  may  make  his  demand 
for  reimbursement ;  in  which  case, 
however,  he  assumes  the  burden 
of  establishing  the  invalidity  of  the 
sale.  Id. 

1 5.  It  aeenuf,  also,  that  the  purchaser 
I     must  act  within  a  reasonable  time 
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after  lie  obtains  his  certificate;  tliat 
in  case  he  institutes  legal  proceed- 
ings and  conducts  them  to  a  deter- 
mination with  reasonable  dili- 
gence, the  statute  will  begin  to  run 
From  such  termination;  and  that  if 
he  relies  upon  a  demand  of  pos- 
session, and  this  is  shown  to  have 
been  made  within  a  reasonable 
time,  the  statute  will  begin  to  run 
from  that  time.  Id, 

6.  It  seems,  also,  that  the  question 
as  to  what  is  a  reasonable  time,  is 
one  of  law.  Id. 

7.  The  amendment  of  said  provision 
made  by  the  act  of  1889  (Chap. 
429,  Laws  of  1889),  which  requires 
the  reimbursement  to  be  made 
"  within  six  years  from  such  sale," 
is  prospective  in  its  character,  and 
so  has  no  effect  upon  prior  sales; 
said  amendment  did  not  repeal 
the  limitations  of  the  Code  of  Civil 
Procedure,  but  left  them  to  apply 
to  the  past  and  simply  made  a  new 
rule  for  future  cases.  Id. 

8.  It  seems,  also,  that  the  legislature 
might  have  made  the  amendment 
retroactive  in  its  character,  pro- 
vided a  reasonable  time  was  given 
to  the  purchaser  to  claim  and  en- 
force reimbursement  after  the 
amendment  took  effect.  Id. 


APPEAL. 

1.  In  determining  as  to  whether  the 
amount  in  controversy  in  an  ac- 
tion is  less  than  the  sum  limited  for 
an  appeal  to  this  court,  the  evi- 
dence as  well  as  the  pleadings  may 
be  resorted  to.  Elake  v.  Kram.  C4 

2.  Where,  in  an  action  on  two  prom- 
issory notes,  the  making  and  execu- 
tion thereof  was  admitted  by  the 
answer,  which  set  up  two  counter- 
claims, and  it  appeared  by  the  evi- 
dence that  the  amount  to  which 
defendant  was  entitled  in  any  event 
upon  one  of  the  counter-claims, 
including  the  amount  claimed 
upon  the  other,  was  less  than  f  500, 
Tield.,  that  the  judgment  was  not 
reviewable  here;  also,  that  as 
defendant  in  the  other  counter- 
claim claimed  a  liability  on  con- 
tract fixed  at  a  certain  sum,  and 
did  not  move  to  amend  or  increase 


the  claim,  he  could  not  be  heard 
upon  appeal  here  to  claim  that  his 
demand  was  larger  than  that 
stated.  Id. 

3.  While  it  teems,  a  proceeding  on 
the  part  of  a  client,  or  his  as- 
signee, to  compel  his  attorney  to 
pay  over  money  received  by  him 
for  the  client,  may  be  entertained, 
and  the  court  may  direct  payment 
of  the  money  or  punish  the  attorney 
by  fine  or  imprisonment,  this  is 
not  a  matter  of  absolute  legal  right, 
but  simply  one  of  discretion,  and 
an  order  refusing  to  grant  the 
relief  sought,  whi^  does  not  show 
that  it  was  made  because  of  want 
of  jurisdiction,  is  not  reviewable 
here.    Schell  v.  Mayor,  etc.         67 

4.  Upon  an  appeal  from  an  order  of 
Special  Term  confirming  an  award 
of  commissioners  appointed  to  ap- 
praise lands  taken  by  a  railroad 
company,  the  General  Term  re- 
versed the  order  of  Special  Term 
and  ordered  a  new  appraisal  before 
the  same  commissioners.  Hdd, 
that  the  order  being  one  in  a 
special  proceeding  and  not  final, 
was  not  appealable  to  this  court. 
(Code  Civ.  Pro.  §  190,  subd.  3.) 
In  re  8.  B.  R.  R.  Co.  98 

5.  It  appeared  that  the  land  taken 
was  part  of  a  highway  known  as 
the  ''southern  boulevard,"  laid 
out  under  the  act  of  1867  (Chap. 
290,  Laws  of  1867),  which  provides 
(§  24)  that  no  rails  shall  be  laid  in 
said  boulevard  except  for  the 
purpose  of  crossing  it,  and  that 
if  the  legislature  thereafter  author- 
ize the  building  of  a  railroad  along 
it,  nothing  in  said  act  shall  be  con- 
strued to  Effect  or  cut  off  the  rights 
of  the  owners  of  the  lands  taken 
for  the  boulevard  from  claiming 
and  receiving  the  full  value  of  tlra 
lands  taken  for  the  road,  to  the 
same  extent  as  if  no  boulevard 
had  been  laid  out.  The  petitioner 
claimed  that  the  provision  as  to 
damages  was  repealed  by  the 
amendment  of  said  act  in  1887 
(CJhap.  723,  Laws  of  1887).  A 
merely  nominal  award  was  ren- 
dered to  the  land  owners  by  the 
commissioners  appointed  to  ap- 
praise damages;  the  General  Term 
reversed  the  order  confirming  said 
award  upon  the  ground  that  the 
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legislature  could  not  take  away 
the  rights  reserved  to  the  prop- 
erty owners  under  the  act  of  1867, 
without  compensation.  Htld,  that 
the  order  appealed  from  did  not 
come  within  the  provision  of  the 
Code  of  Civil  Procedure  (§  190, 
subd.  2),  making,  in  certain  con- 
tingencies, an  order  adjudging  a 
statutory  provision  of  the  state 
unconstitutional,  appealable  to 
this  court;  that  said  provision  re- 
lates only  to  orders  m  an  action 
affecting  a  substantial  right,  and 
not  restmg  in  discretion.  Jd. 

6.  The  provision  of  the  Code  of  Civil 
Procedure  (^  1361),  which  declares 
that  appeals  from  determinations 
in  special  proceedings  are  governed 
by  the  provisions  of  said  Code, 
and  the  general  rules  of  practice 
relating  to  "  an  appeal  in  an  action, 
except  as  otherwise  specially  pre- 
scribed by  law,"  applies  to  ap- 
peals to  the  General  Term  of  the 
supreme,  or  of  a  superior  city 
court,  not  to  appeals  to  this  court. 

Id, 

7.  Where  the  General  Term  has 
power  to  hear  and  decide  an  appeal 
from  an  order,  the  order  it  makes 
is  within  its  jurisdiction,  even 
though  an  erroneous  reason  be 
given  for  its  exercise.  Id. 

8.  This  court  cannot  review  an  exer- 
cise of  the  discretion  of  the  General 
Term  in  granting  or  refusing  a  new 
trial  in  a  criminal  case.  People  v. 
Mo$t,  108 

9.  The  effect  of  a  request  by  both 
parties  upon  trial  of  an  action  for 
a  direction  of  a  verdict  in  his  favor 
is  to  clothe  the  court  with  the  func- 
tions of  the  jury;  if  the  party, 
whose  request  is  denied,  does  not 
thereupon  request  to  go  to  the  iury 
on  the  facts,  a  verdict  directed  for 
the  other  party  stands,  as  would 
the  finding  of  a  jury  for  the  same 
party  in  the  absence  of  any  direc- 
tion, and  the  review,  upon  appeal 
to  tliis  court,  is  governed  by  the 
same  rules  as  apply  in  cases  of  ver- 
dicts rendered  without  direction; 
fill  controverted  and  inferable  facts 
will  be  deemed  conclusively  estab- 
lished in  favor  of  the  party  for 
whom  the  verdict  was  directed. 
Thtompaan  v.  JSimpaon.  270 


10.  Where  the  (General  Term  directed 
a  reduction  of  a  judgment  and  an. 
afilrmance  for  the  reduced  amount, 
if  plaintiff  consented  to  the  re- 
duction, which  he  did,  held,  that 
of  this  defendants  could  not  com* 
plain.     Carter  v.  Beckwith,       812 

1 1 .  Upon  appeal  from  a  j  udgment  in 
favor  of  plaintiff  in  an  action  upon 
a  contract,  the  (General  Term  re- 
versed the  judgment,  unless  plain- 
tiff consented  to  deduct  therefrom 
a  sum  specified  "  without  preju- 
dice to  a  future  action  to  recover 
the  same  or  any  part  thereof,"  and 
in  case  of  such  consent,  affirmed 
the  j  udgment.  Plaintiff  consented 
and  the  judgment  as  modified  was 
afiirmed.  Upon  appeal  by  defend- 
ant, held,  that  plaintiff  would  not 
be  heard  to  insist  that  the  original 
judgment  was  correct,  but  it  was 
to  be  assumed  that  it  was  errone- 
ous, at  least  to  the  extent  indicated; 
also  that  the  court  had  no  power 
to  grant  plaintiff  the  privilege  to 
sue  again  to  recover  the  amount 
deducted;  and  so  that  defendant 
was  entitled  to  a  reversal  and  new 
trial.    Lmcrenee  v.  Church,      324 

12.  The  parties  entered  into  a  verbal 
contract  by  which  plaintiff  agreed 
to  occupy  a  portion  of  defendant's 
farm  for  a  period  of  five  years, 
each  to  do  certain  work  and  furnish 
certain  things  specified,  the  re- 
ceipts of  sales  of  the  products  of 
the  land  to  be  equalljr  divided. 
Plaintiff  took  possession  of  the 
premises  and  occupied  for  over 
two  years,  when  he  was  dispos- 
sessed. In  an  action  to  recover 
damages  for  breach  of  the  agree- 
ment defendant  claimed  and  the 
referee  found  that  it  was  void,  as 
it  was  not  to  be  performed  within 
a  year.  The  referee,  however, 
gave  judgment  in  favor  of  plain- 
tiff on  the  ground  that  a  former  ad- 
judication  was  conclusive  against 
defendant.  Plaintiff's  counsel 
claimed  that  as  the  Statute  of 
Frauds  was  not  pleaded  and  no 
point  with  respect  to  said  agree- 
ment made  upon  the  trial,  the 
defendant  could  not  raise  that 
question  on  appeal.  Held,  un- 
tenable; that  an  exception  to 
the  finding  of  the  referee  that 
plaintiff  was  entitled  to  recover 
damages  upon  an  agreement  held 
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by  him  to  be  void,  was  sufficient 
to  raise  the  question.  Unglwh  v. 
Marvin.  380 

13.  The  mere  intimation  of  an  opinion 
by  a  judge  upon  the  evidence  or 
upon  the  ments  of  the  case,  oi  his 
comments  upon  the  evidence, 
although  unfavorable  to  one  of  the 
parties,  while  it  may  be  ground 
for  setting  aside  the  verdict  on 
motion,  furnishes  no  ground  for  a 
reversal  in  this  court,  where  the 
case  was  submitted  to  tlie  jury 
upon  a  charge  which  laid  down  no 
improper  rule  of  law.  Uurlb^urt 
V.  Hurlburt.  420 

14.  Where  the  court  below  has  re- 
fused to  set  aside  the  verdict  and 
has  affirmed  the  judgment  entered 
thereon,  in  the  absence  of  any 
errors  of  law  properly  ^excepted  to, 
the  case  is  not  reviewable  here.  Id, 

15.  An  appeal  to  this  court  does  not 
lie  for  the  purpose  of  settling  ab- 
stract questions,  however  import- 
ant, but  is  allowed  only  where  the 
party  appealing  has  an  interest  in 
the  controversy  which  has  been 
injuriously  affected  by  the  decision 
below.    iryanty.TLtmon.   426 

16.  A  party  seeking  to  have  a  judg- 
ment reviewed  in  this  court  must 
be  able  to  point  to  some  statute 
giving  him  the  right  and  confer- 
ring jurisdiction.  Id. 

17.  The  executors  and  trustees  under 
the  will  of  T.  brought  an  action 
for  its  construction,  asking  the 
court  to  determine  which  of  two 
parties  was  entitled  to  a  certain 
fund  in  plaintiffs'  hands  as  trustees. 
The  judgment  rendered  decided 
the  question,  and  this  was  ac- 
quiesced in  by  both  of  the  alleged 
claimants  to  the  fund,  who  were 
parties  and  were  of  age.  Held, 
that  as  under  the  Code  of  Civil 
Procedure  (§  1294)  the  right  to 
appeal  is  limited  to  **  a  party  ag- 
grieved," and  as  plaintiffs  were 
not  aggrieved  hj  the  judgment 
within  the  meanmg  of  said  Code, 
they  were  not  entitled  to  appeal. 

Id, 

18.  Where,  in  an  action  by  an  abut- 
ting owner  to  restrain  the  opera- 


tion and  maintenance  of  an  ele- 
vated railroad  in  a  street,  the 
question  as  to  the  fee  value  of  the 
property  rights  of  which  plaintiff 
IS  deprived  by  the  unlawful  struc- 
ture is  gone  into  for  the  purpose 
of  determining  the  amount  to  be 
paid  by  defendant  for  a  convey- 
ance 01  those  rights,  the  defendant 
is  entitled  to  claim  that  the  investi- 
gation shall  be  made  upon  compe- 
tent and  legal  evidence,  and  if  im- 
proper evidence  is  admitted,  to  itn 
damage,  it  has  the  right  to  ask  the 
appellate  court  for  relief;  it  is  no 
answer  that  defendant  is  not  bound 
to  avail  itself  of  the  privilege 
granted  of  paying  the  amount  of 
damages  found  for  a  conveyance 
of  the  easements,  but  may  submit 
to  an  injunction.  Roberts  y.  N.  Y. 
E,  R,  B.  Co,  455 

19.  In  an  action  by  an  abutting 
owner  to  restrain  defendant  from 
the  maintenance  and  operation  of 
its  elevated  road  in  a  street,  the 
judgment  of  the  trial  court  granted 
an  injunction  unless  defendant 
paid  a  sum  fixed  as  the  damages 
to  the  fee,  upon  receiving  a  convey- 
ance from  plaintiff  of  the  easements 
taken,  in  which  case  it  was  denied. 
It  was  claimed  here  that  the  whole 
judgment  should  not  have  been  re- 
verb because  of  error  in  admit- 
ting improper  evidence  bearing 
upon  the  question  as  to  the  dam> 
ages  to  the  fee,  but  that  the  por- 
tion which  awarded  the  injunction 
should  be  permitted  to  stand. 
Held,  untenable;  that  the  question 
as  to  the  granting  of  the  injunc> 
tion  was  dependent  upon  the 
amount  of  damages,  as  unless  the 
court  had  found  them  to  be  sub- 
stantial, it  could,  in  the  exercise 
of  its  discretion,  have  withheld 
the  injunction  and  left  plaintiff 
to  his  remedy  at  law;  also  that  it 
was  discretionary  with  the  court 
either  to  reverse  in  whole  or  in 
part.      Oraff  v.  AfanJtattan  J?.  Co. 

499 

20.  It  is  generallv  in  the  discretion 
of  the  court,  when  it  finds  error  in 
part  of  a  judgment  requiring  & 
reversal  of  that  part,  to  reverse  the 
whole  judgment,  and  such  discre- 
tion will  not,  except  under  peculiar 
circumstances,  be  interfered  with 
upon  appeal  to  this  court.         /cL 


INDEX. 


689 


21.  The  right  of  appeal  in  crimmal 
cases  is  statutory  only,  and  in  the 
absence  of  a  statute  authorizing  it 
in  a  given  case,  no  appeal  can  be 
taken.    People  v.  IVessza, '  529 

22.  An  order  denying  a  motion  for  a 
new  trial,  made  in  a  criminal  case, 
after  final  affirmance  of  a  judgment 
of  conviction,  upon  the  ground  of 
newly-discovered  evidence,  is  not 
reviewable  here,  either  upon  ap- 
peal or  certiorari.  Id. 

28.  Such  an  order  is  only  reviewable 
in  connection  with,  and  upon  ap- 
peal from  the  i  udgment,  and  when 
it  is  embodied  in  the  judgment- 
roll.  (Code  Oim.  Pro.  §§  4a5, 
517.)  Jd. 

24.  An  appeal  under  the  provision  of 
the  Code  of  Criminal  Procedure 
(g  528,  as  amended  by  chap.  493, 
Laws  of  1887),  to  this  court  from 
a  conviction  in  a  capital  case,  stays 
the  judgment  of  death,  but  not 
that  part  providing  for  the  custody 
of  the  defendant  between  his  re- 
moval to  the  state  prison  and  his 
execution.  Id. 

23.  In  proceedings  by  habeas  corpus 
it  appeared  that  the  relator  was 
convicted  of  the  crime  of  murder 
and  sentenced  to  death;  that  he 
appealed  to  this  court  where  the 
juagment  was  affirmed;  that  after 
the  appeal  he  was  taken  to  state 
prison  and  there  detained  in  close 
confinement.  One  ground  upon 
which  the  prisoner's  discharge 
was  asked  was  that  he  had  been 
once  punished  by  imprisonment. 
Held,  untenable;  also  that  if  the 
appeal  operated  to  stay  the  con- 
tinuance of  the  close  confinement 
as  well  as  the  execution  of  the 
death  penalty,  then  his  subsequent 
imprisonment  was  unlawful,  and 
the  convict  could  not  elect  to  sub- 
mit to  it  and  then  treat  it  as  a  sat- 
isfaction of  the  sentence.  Id. 


26.  Under  the  provision  of  the  Code 
of  Criminal  Procedure  (§  542), 
which  requires  this  court,  on  ap- 
peal to  it  in  a  criminal  case,  to 
"give  judgment  without  regard 
to  technical  errors  or  defects,  or  to 
exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties," 
where  incompetent  evidence  bear- 
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ing  upon  a  collateral  issue  has 
been  received,  but  it  appears  that 
the  evidence  could  have  had  no 
important  effect  upon  the  result, 
the  error  is  not  a  sufficient  ground 
for  a  reversal.    People  v.  Wayman. 

585 

27.  It  is  not  error  for  a  court  to  re- 
fuse to  embody  the  language  of 
an  elementary  writer  in  a  charge 
to  the  jury;  the  trial  jud^e  may 
select  the  words  in  which  he- 
chooses  to  express  his  views  of  the 
law,  and  unless  he  lays  down  in- 
correct propositions,  or  refuses  to 
instruct  them  as  to  pertinent,  ma- 
terial and  necessary  points,  there 
is  no  error  calling  for  the  interpo- 
sition of  an  appellate  court.       Id^ 

28.  A  decision  of  the  General  Term 
of  the  Supreme  Court,  rendered 
upon  report  of  commissioners  ap- 
pointed to  appraise  lands  in  pro- 
ceedings to  acquire  title  thereto 
under  the  Rapid  Transit  Act  (Chap. 
606,  Laws  of  1875)  is  not  review- 
able in  this  court.  Li  re  Met.  E. 
R.  Co.  600 

29.  An  appellant  will  not  be  denied 
the  ri^lit  to  withdraw  his  appeal 
and  discontinue  the  litigation,  be- 
cause of  the  fact  that  the  attorney 
who  brought  the  appeal,  but  who 
has  ceased  to  represent  the  appel- 
lant, objects  thereto.  Holy  Tr. 
Church  V.  Church  St,  Stephen.   604 

30.  The  Court  of  Appeals,  on  appeal 
to  it,  can  consider  only  errors  al- 
leged to  have  been  committed  by 
the  court  below,  and  the  case  must 
be  heard  upon  the  same  record 
which  was  used  before  the  (General 
Term.     People  v.  Dexcey.  606 

31.  A  reversiil  of  a  judgment,  there- 
fore, cannot  be  based  upon  matter 
subsequently  brought  into  the  case 
by  stipulation,  and  such  a  stipula- 
tion will  be  disregarded.  Id^ 


32.  A  motion  for  judgment  of  affirm- 
ance or  to  dismiss  an  appeal,  based 
on  the  ground  that  only  the  same- 
questions  arise  therein  which  have 
been  passed  upon  by  this  court  in 
other  cases  lately  decided,  will  not 
be  granted  where  this  is  denied  by 
the  appellant.     Clark  v.  Claflin, 

610* 
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S3.  In  reviewing  the  evidence  on 
appeal  in  a  criminal  case  under 
the  Code  of  (Mininal  Proc^ure 
(§§  486.  517.  528.  as  amended  by 
chap.  493,  Laws  of  1887),  where 
the  judgment  is  of  death,  this 
court  is  governed  by  the  practice 
regulating  appeals  to  the  Supreme 
Court  in  aeaiing  with  questions  of 
fact.     People  v.  Loppy.  629 

.'84.  Unless,  therefore,  there  are  cir- 
cumstances indicating  some  par- 
tiality, mistake,  error  or  prejudice 
on  their  part,  the  findings  of  the 
jury  on  disputed  and  conflicting 
evidence  must  be  taken  as  conclu- 
sive. Id, 

'35.  Where  an  action  had  been  re- 
peatedly tried,  and  upon  the  last 
trial  was  retried  on  the  same  evi- 
dence given  on  the  previous  trials, 
which  was  read  from  the  former 
records,  and  there  appeared  no 
probability  that  the  case  could  be 
changed  in  any  material  aspect  on 
another  trial,  hM,  that  the  Gen- 
eral Term,  on  reversal  of  a  judg- 
ment in  plaintiff's  favor,  had  power 
to  dismiss  the  complaint.  Braek- 
ett  V.  Qruwold,  644 

36.  The  supervisor  of  a  town  has 
power,  notvrithstanding  the  direc- 
tion of  a  town  meeting,  to  refuse 
<or  neglect  to  appeal  from  a  judg- 
ment rendered  against  him  as  sucli 
•officer,  and  an  appeal  if  brought 
•is  still  under  his  and  his  attorney's 
control,  and  they  may  withdraw 
the  same.  ChoM  v.  Dejendorf.  652 

87.  Where  a  supervisor,  after  service 
of  notice  of  appeal,  withdrew  the 
same  upon  receipt  of  a  stipulation 
extendmg  time  to  appeal  and  sub- 
sequently entered  mto  an  agree- 
ment for  a  compromise  and  settle- 
ment of  the  action,  and  thereupon 
an  order  was  entered  upon  stipu- 
lation dismissing  the  appeal,  field, 
that  while  the  court  below  might 
give  relief  against  the  stipulations 
and  order,  defendant  was  not  enti- 
tled thereto,  as  matter  of  law,  but 
it  rested  in  the  discretion  of  the 
court;  and  that  the  exercise  of  this 
discretion  was  not  reviewable  here. 

Id. 

88.  Plaintiff's  complaint  set  forth  a 
cause  of  action  for  malicious  prose- 


cution and  alleged  tliat  plaintiff 
had  executed  a  release  thereof, 
which  release  was  extorted  by 
threats  and  under  duress.  The  up- 
lief  asked  was  that  the  release  be 
canceled  and  damages  awarded  for 
the  malicious  prosecution.  The 
case  came  up  for  trial  at  Circuit, 
and  upon  plaintiff*s  opening,  the 
court  upon  its  own  motion  directed 
the  withdrawal  of  a  juror  and  the 
transfer  of  the  cause  to  the  Special 
Term  for  trial .  The  case  was  tried 
there,  neither  party  objecting,  and 
no  demand  for  a  jury  trial  having 
been  made  by  plaintiff  to  deter- 
mine any  of  the  issues.  At  the 
close  of  tlie  evidence  the  complaint 
was  dismissed.  Held,  that  it  was 
proper  to  send  the  case  for  trial  to 
the  Special  Term,  the  eauitable 
relief  sought  being  an  indispens- 
able condition  to  the  existence  of 
the  legal  right  of  action;  that 
plaintiff,  having  proceeded  to  trihl 
without  objection,  or  request  for 
the  intervention  of  a  Jury,  could 
not  complain  here  of  the  tribunal 
to  whose  jurisdiction  he  had  sub- 
mitted.    Stono  V.  WeiUer.         655 

Ab  to  form  of  undertaking*  on 

ap})ecU. 
Se^  MeElroy  v.  Mumford.         308 


As  to  practice  in    Board  oj 


Claims  on  tJie  sending  down  of  remit- 
titur modifying  an  award. 
See  Say  re  v.  State  (Mem.).         623 


Where  party  claims  to  haw 


been  misled  by  entry  on  clerk^s  minutes 
on  trial,  and  in  consequence  failed  to 
produce  proof  his  proper  remedy  is  not 
by  appeal,  but  by  motion  to  haw  case 
opened  and  be  let  in  to  make  further 
proofs. 

See  Quintan  v.  Stratton  (Mem.). 

659 


ASSESSMENT  AND  TAXATION. 

1.  The  provision  of  the  act  "  in  rela- 
tion to  the  collection  of  taxes  on 
lands  of  non-residents"  (Chap. 
427,  Laws  of  1855,  as  amended  by 
chap.  448,  Laws  of  1885),  dedar 
ing  that  after  a  certain  time  a 
deed  of  the  comptroller,  executed 
upon  sale  for  the  non-payment  of 
taxes,  shall  be  "conclusive  evi- 
dence "that  "the  sale     *     ♦    • 
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and  all  proceedings  prior  thereto, 
from  and  including  the  assessment 
of  the  land,  and  all  notices  re- 
quired by  law  to  be  given  pre- 
vious to  the  expiration  of  two 
years  allowed  by  law  to  redeem, 
were  regular  and  regularly  given, 
published  and  served"  does  not 
cure  jurisdictional  defects.  Jodyn 
V.  RocknoeU.  834 

2.  As  said  act  is  one  by  its  title  re- 
lating "to  the  collection  of  taxes 
on  lands  of  non-residents,"  and  as 
in  the  purview  of  the  tax  laws, 
occupied  lands  are  not  lands  of 
non-residents  (1  R.  S.  889,  §  8) 
where  lands  of  a  non-resident  are 
occupied  by  a  resident  the  act 
does  not  apply  thereto,  and  an 
assessment  thereof  to  the  owner 
in  the  "  non-resident"  part  of  the 
roll  is  illegal.  Id, 

8.  As  to  whether  a  statute  making 
a  tax  deed,  after  a  certain  desig- 
nated time,  conclusive  evidence  of 
the  existence  of  every  fact  neces- 
sary to  create  a  good  title  under 
the  deed,  would  be  a  valid  exercise 
of  legislative  power,  as  against  the 
original  owner  who  had  *  always 
been  in  possession  and  whose 
possession  remained  undisturbed 
Tip  to  the  time  of  the  bringing  of 
an  action  to  obtain  possession  un- 
der the  tax  deed,  and  where  said 
owner  had  in  fact  either  paid  his 
taxes  before  sale  or  a  merely  formal 
sale  was  made  which  was  void  for 
want  of  jurisdiction,  qumre.      Id. 

4  In  an  action  of  trespass,  the  plain- 
tiff claimed  title  under  deeds  from 
the  comptroller,  executed  on  sales 
for  unpaid  taxes.  The  lands  were 
assessed  as  non-resident  lands;  de- 
fendants were  permitted  to  give 
evidence  which  tended  to  show 
that  at  the  time  of  assessment  they 
were  occupied  by  a  resident;  also 
that  said  taxes  were  paid  to  the 
collector  before  he  made  his  return 
to  the  county  treasurer.  These 
questions  were  submitted  to  the 
jury,  who  were  charged  that  if 
the  lands  were  occupied  when 
assessed,  the  assessment  was  void, 
or  if  the  taxes  had  been  paid  be- 
fore being  returned  to  the  comp- 
troller, all  proceedings  after  pay- 
ment were  void.    Held^  no  error. 

Id. 


5.  One  S..  a  resident  of  Scotland, 
died  there  in  1881,  leaving  a  will 
which  appointed  as  sole  executrix 
a  resident  of  that  country.  All 
the  residuary  legatees  were  and 
still  are  residents  of  this  state. 
Letters  testamentary  were  Issued 
to  the  executrix,  and  in  1BB2  ancil- 
lary letters  of  administration  were 
issued  by  the  surrogate  of  the 
county  of  New  York  to  C,  the 
petitioner  herein,  a  resident  of  this 
state,  who  accepted  and  has  con- 
tinued to  act  thereunder.  At  the 
time  of  his  death,  S.  owned  per- 
sonal property  in  this  state,  con- 
sisting mostly  of  debts  due  him 
from  residents.  In  a  proceeding 
to  review  an  assessment,  made  in 
1890,  of  said  assetS,  which  had  re- 
mained in  C.'s  hands,  against  him 
as  administrator,  Md,  that  the 
property  was  proi)erly  so  assessed 
(1  R.  S.  419,  §  3);  that  C.  was  not 
entitled  to  exemption  as  an  agent 
havinff  moneys,  in  his  possession 
or  under  his  control,  transmitted 
to  him  for  investment  or  otherwise 
(1  R.  S.  889,  §  5);  also  that  a  suffl. 
cient  period  had  elapsed  since  C.'s 
appointment  to  change  the  original 
character  of  the  funds,  assuming 
that  they  had  been  sent  here  and 
placed  in  his  hands  for  investment; 
that  it  was  his  duty  as  adminis- 
trator to  distribute  the  assets  as 
directed  by  the  will,  subject  to  the 
lawful  orders  of  the  surrogate  and 
to  the  rights  of  resident  creditors, 
and  the  resident  distributees  could 
not.  by  leaving  them  in  his  hands, 
escape  taxation.  People  ex  rel.  v. 
Coleman,  524 

See  Tax  Sales. 


ASSIGNMENT   (FOR   BENEFIT 
OF  CREDITORS). 

1.  S.  executed  two  chattel  mort- 
gages on  certain  property,  which 
were  properly  filed,  but  were  not 
refiled  as  prescribed  by  the  statute. 
After  the  expiration  of  the  time 
for  refiling,  default  having  been 
made  in  payment,  one  of  the  mort- 
gagees took  possession  of  the 
property.  Thereafter  S.  executed 
a  general  assignment  for  the  bene- 
fit of  creditors.  Upon  judgments 
subsequently  recovered  against  8. 
executions    were    issued,    under 
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which  the  mortgaged  property 
was  advertised  and  sold.  In  an 
action  by  the  purchaser  to  recover 
damages  for  the  alleged  conver- 
sion of  the  jiroperty,  in  which  the 
validity  of  the  assignment  was  in 
no  way  assailed,^<'W,  that  whatever 
interest  8.  had,  became  vested  in 
the  assignee  under  the  assignment; 
that  plaintiffs  acquired  no  title  or 
interest  by  their  purchase  ;  and  so, 
that  the  complamt  was  properly 
dismissed.   Tremainc  v.  Mortimer. 

1 

2.  In  1876,  upon  settlement  of  ac- 
counts between  the  firm  of  O.  K. 
W.  &  Co.,  which  was  composed  of 
three  members^  and  the  firm  of  V. 
A.  W.  &  Co.,  composed  of  two 
members,  who  were  also  members 
of  the  former  firm,  a  sum  was 
found  due  the  latter  firm  from  the 
former.  In  settlement  thereof  it 
was  agreed  that  O.  K.  W.  &  Co. 
should  give  its  notes  to  each  of  the 
members  of  V".  A.  W.  &  Co.  for 
one-half  of  the  amount.  At  their 
request  the  note  to  which  each  was 
entitled  was  made  payable  to  his 
wife.  Each  received  his  note  and 
delivered  it  to  his  wife  as  a  gift, 
and  it  was  thereafter  retained  by 
her.  O.  K.  W.  &  Co.  paid  interest 
on  said  notes  each  year  up  to  1884, 
by  giving  to  the  holders  its  notes 
therefor;  in  May  of  that  year  it  be- 
came insolvent  and  made  an  as- 
signment for  the  benefit  of  credit- 
ors, preferring  the  wives  to  the 
amount  of  the  original  notes  and 
those  given  for  interest.  In  an 
action  by  a  judgment  creditor  of 
O.  K.W.  &  Co.,  a  portion  of  whose 
claim  accrued  in  187&,  to  set  aside 
said  assignment  as  fraudulent  be- 
cause of  said  preferences,  held,  that 
the  action  was  not  maintainable; 
that  the  payees  named  in  the  notes 
became  absolute  owners  upon  de- 
livery to  them,  to  the  same  extent 
as  if  they  had  paid  value;  and  that 
such  title  and  consequent  right  of 
recovery  were  in  no  way  dimin- 
ished or  affected  by  the  subsequent 
dealings  or  complications  of  the 
two  firms.  F.K.Bankv.Wbod.  35 


ATTACHMENT. 

I.  "Where   an    attachment  was  ob- 
tained  on   the  ground   that   the 


members  of  a  firm  bad  made  an 
assignment  with  Intent  to  defraud 
their  creditors,  and  the  only  claim 
of  fraud  set  forth  in  the  moving 
papers  was  that  the  copartners 
gave  their  joint  and  several  prom- 
issory notes  for  the  individual  debt 
of  one  of  them,  the  other  signing 
as  surety,  and  that  thereafter  as  a 
firm,  and  as  individuals  they  exe- 
cuted the  assignment,  in  which 
they  directed  tliat  the  notes  should 
be  paid  out  of  the  proceeds  of  the 
firm  property,  held,  that  no  fraud 
was  shown;  and  that  the  denial 
of  a  motion  to  vacate  the  attach- 
ment upon  the  papers  on  which  it 
was  granted  was  error.  Ciiizfm^ 
Bank  v.  Williams.  77 

2.  Where,  upon  an  application  by  a 
subsequent  attaching  creditor  to 
set  aside  a  former  attachment,  the 
facts  set  forth  in  the  affidavit  to 
prove  that  the  subsequent  attach- 
ment was  a  lien  upon  the  same 
property  were  not  within  the  per- 
sonal knowledge  of  the  affiant,  but 
were  based  upon  statements  of 
another  person,  and  no  excuse  was 

fiven  for  not  procuring  the  afti- 
avits  of  persons  having  personal 
knowledge  of  the  facts,  heid,  that 
the  court  while  it  could  prop- 
erly have  taken  the  affidavit  as 
sufficient,  was  not  bound  so  to  do, 
and  so  that  a  denial  of  the  appli- 
cation was  not  error;  and  this 
although  the  affidavit  upon  which 
the  first  attachment  was  issued, 
was  insufficient.  Hodgman  v. 
Barker.  601 

ATTORNEYS. 

1 .  The  provision  of  the  Code  of  Civil 
Procedure  (^  835)  prohibiting  an 
attorne;^  from  disclosing  profes- 
sional communications  made  to 
him  by  his  client  does  not  apply, 
as  between  the  parties,  to  com- 
munications made  by  two  or  more 
persons  in  consultation  with  an 
attorney  for  their  mutual  benefit ; 
it  cannot  be  invoked  in  any  litiga< 
tion  which  may  thereafter  arise 
between  such  persons;  although  it 
seems  it  may  in  a  litigation  between 
them  and  a  stranger.  HurWurt  v. 
JIurlburt  420 

2.  Where  testimony  of  the  attorney 
as  to    communications    so    made 
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would  have  been  competent  in  an 
action  between  such  persons,  it  is 
also  competent  in  an  action  be- 
tween their  personal  representa- 
tives as  such;  and  this  although 
the  parties  to  the  latter  action  are 
personally  interested.  Id, 

8.  As  to  whether,  it  being  the  duty 
of  attorneys  and  counselors  of  the 
courts  of  this  state  to  aid  in  the 
administration  of  justice,  if  they 
in  a  criminal  case  engage  in  vexa- 
tious proceedings,  merely  for  the 
purpose  of  undermining  the  tlnal 
judgment  of  the  courts  and  de- 
leatmg  the  law,  do  not  expose 
themselves  to  the  disciplinary 
power  of  the  Supreme  Court, 
gucere.    People  v.  Jugigo,  589 


ATTORNEY  AND  CLIENT. 

1.  "While  it  se^ms,  a  proceeding  on 
the  part  of  a  client,  or  his  assignee 
to  compel  his  attorney  to  pay  over 
money  received  by  him  for  the 
client,  may  be  entertained,  and  the 
court  may  direct  payment  of  the 
money  or  punish  the  attorney  by 
fine  or  imprisonment,  this  is  not  a 
matter  of  absolute  legal  right,  but 
simply  one  of  discretion,  and  an 
order  refusing  to  grant  the  relief 
sought,  which  does  not  show  that 
it  was  made  because  of  want  of 
jurisdiction,  is  not  reviewable  here. 
ScheU  V.  Mayor,  etc.  67 

2.  Plaintiff,  an  attorney,  upon  the 
request  of  B.,  defendants'  intes- 
tate, who  had  been  adjudged  a 
lunatic  and  for  whom  a  committee 
had  been  appointed,  instituted  a 
proceeding  to  supersede  the  com- 
mission, and  to  have  restored  to 
him  possession  and  control  of  his 
property.  The  court,  after  a  full 
hearing,  ordered  a  reference  to  in- 
quire as  to  the  continued  insanity 
of  the  petitioner;  the  proceedings 
resultea  in  a  determination  that  the 
lunacy  still  continued.  After  the 
death  of  B. ,  plaintiff  presented  to 
the  administrators  a  claim  for  his 
services,  and  upon  rejection 
thereof  brought  this  action  to  re- 
cover the  same.  IRid,  that  it  ap- 
pearing and  having  been  found 
that  plaintiff  instituted  the  pro- 
ceedings in  good  faith  and  that 
there  was  probable  cause,  the  ac- 


tion was  maintainable.     Carter  v. 
Beckmth.  312 

3.  During  the  life-time  of  B.  plain- 
tiff instituted  proceedings  by  peti- 
tion for  an  allowance.  The  matter 
was  referred  and  the  report  of  the 
referee  in  plaintiff's  favor  was  con- 
firmed by  the  Special  Term,  and 
an  order  made  directing  B.'s  com- 
mittee to  pay  plaintiff  out  of  the 
lunatic's  estate  the  sum  awarded. 
An  appeal  was  taken  to  the  (Gen- 
eral Term,  which  was  argued  be- 
fore the  death  of  B.,  but  was  not 
decided  until  afterwards.  The 
General  Term  reversed  the  order 
appealed  from  and  vacated  the 
reference,  but  did  not  deny  the 
original  application;  the  order  of 
reversal  was  entered  as  of  a  date 
anterior  to  B.'s  death.  Beld,  that 
the  question  as  to  plaintiff's  right 
to  compensation  was  not  rendered 
res  adjudicata  by  the  decision  of  the 
General  Term,  as  that  decision  may 
have  proceeded  on  grounds  en- 
tirely consistent  with  plaintiff's 
claim  to  some  compensation.     Id, 

4.  The  General  Term  directed  a  re- 
duction of  the  judgment  and  an 
affirmance  for  the  reduced  amount, 
if  plaintiff  consented  to  the  reduc- 
tion, which  he  did.  Held,  that  of 
this  defendants  could  not  complain. 

Jd. 

5.  An  appellant  will  not  be  denied 
the  right  to  withdraw  his  appeal 
and  discontinue  the  litigation,  be- 
cause of  the  fact  that  the  attorney 
who  brought  the  appeal,  but  who 
has  ceased  to  represent  the  appel- 
lant, objects  thereto.  Holy  Tr, 
Church  V.  Church  St,  Stephen,  C04 


BANKS  AND  BANKING. 

1.  A  bank  receiving  commercial 
paper  for  collection  is,  in  this  state, 
in  the  absence  of  a  special  agree- 
ment, liable  for  a  loss  occasioned 
by  the  default  of  its  correspondents 
or  other  agents  selected  by  it  to 
make  the  collection.  St.  NicJwlas 
Bank  v.  State  N.  Bank,  26 

2.  Where  the  sub-agent  makes  the 
collection,  but  fails  to  pay  over 
the  proceeds  and  is  insolvent,  the 
insolvency    does  not    shield    the 
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collecting  agent  from  liability  for 
the  loss.  Id. 

8.  Plaintiff,  a  banking  corporation 
organized  and  doing  business  in 
the  city  of  New  York,  in  the  usual 
course  of  business,  sent  to  defend- 
ant, a  similar  corporation  doing 
business  in  the  city  of  Memphis,  a 
check  drawn  upon  a  Texas  bank 
for  collection.  Plaintiff  had  for 
two  years  been  accustomed  to  send 
commercial  paper  to  defendant  for 
collection,  including  paper  payable 
in  Texas.  Defendant  received  the 
check,  indorsed  it  for  collection 
and  forwarded  it  to  A.  &  L.,  its 
correspondents  in  Texas,  who  were 
bankers  in  good  standing.  A.  & 
L.  collected  the  check  and  re- 
mitted to  defendant  their  sight 
draft  for  the  amount  drawn  bv 
them  upon  a  firm  in  New  York 
city.  Defendant  received  the  draft 
and  forwarded  it  to  a  New  York 
bank  for   collection.     Said  bank 

g resented  it  to  the  payors;  they 
ad  suspended  payment  and  pay- 
ment was  refused.  The  draft  was 
accordingly  protested  and  retiu-ned 
to  defendant;  the  latter  mailed  it 
to  plaintiff,  but  plaintiff  refused  to 
accept  it.  In  an  action  to  recover 
the  proceeds  of  the  check,  Jheld^ 
that  plaintiff  was  entitled  to 
recover.  Id. 

4.  Defendant  claimed  the  contract 
was  a  Tennessee  contract,  and  that 
under  the  law  of  Tennessee  it  was 
not  liable.  For  the  purpose  of 
showing  the  law  of  that  state,  it 

gut  in  evidence  a  decision  of  the 
upreme  Court  in  that  state  not 
based  upon  a  statute,  but  upon 
the  principles  of  common  law  sup- 
posed to  be  applicable  to  the  facts 
m  that  case.  Held,  that  the  decis- 
ion was  not  binding  upon  the 
courts  of  this  state.  Id. 

5.  It  did  not  appear  how  or  in  what 
manner  the  contract  between  the 
parties  was  made.  Held,  the  claim 
that  the  contract  was  a  Tennessee 
contract  was  not  sustained;  that, 
in  the  absence  of  proof,  it  could 
not  be  assumed  the  contract  was 
made  in  Tennessee,  nor  could  it 
be  regarded  as  a  Tennessee  con- 
tract for  the  reason  that  it  was  to 
be  performed  there;  as  so  far  as 
the  check  was  concerned,  the  per- 


formance was  to  be  in  Texas  and 
New  York.  Id. 


BAWDY  HOUSES. 

In  an  action  to  restrain  defendant, 
who  was  plaintiffs'  adjoining 
neighbor  in  a  city,  from  keeping  a 
house  of  ill-fame  and  using  nifl 
premises  as  an  assignation  house 
and  to  recover  damages,  the  court 
found  that  the  house,  as  maintained 
by  defendant,  was  a  resort  for 
prostitutes  and  licentious  men,  and 
that  persons  occupying  rooms  in  it 
acted  in  a  boisterous  and  noisy 
manner  and  indecently  exposed 
their  persons  at  the  window, 
**  whereby  the  use  and  occupetion 
of  the  plamtiffs'  premises  had  been 
interfered  with  and  rendered  un- 
comfortable "  and  the  occupants  of 
their  house  * 'annoyed  and  seriously 
disturbed."  The  court  wanted 
the  relief  prayed  for.  Sudd,  no 
error.     Cranfordy.  T^rreU.      SU 


BILLS,   NOTES  AND  CHECKa 

1.  While,  as  between  the  holder  and 
drawer  of  a  check,  presentment 
may  be  made  at  any  time,  and 
delay  in  presentment  does  not  dis- 
charge the  liability  of  the  drawer, 
unless  loss  has  resulted  to  him,  a 
different  rule  obtains  as  between 
holder  and  indorser.  Carroll  v. 
Sweet.  19 

2.  The  holder,  on  accepting  the 
check,  assumes  the  obligation  to 
present  the  same  for  pa^noGient 
within  the  time  prescribed  by  the 
law  merchant,  i.  e.,  not  later  than 
the  next  day  after  its  date,  and  if 
payment  is  refused,  to  protest  the 
same  and  give  notice  of  non-paj- 
ment.  A  failure  to  do  this  dis- 
charges the  indorser  from  liability 
as  such,  irrespective  of  any  ques- 
tion of  loss  or  injury.  Id. 

3.  In  an  action  to  recover  the  balance 
of  an  indebtedness  for  services  ren- 
dered, in  which  the  defense  was 
payment,  it  appeared  that  one  W. 
gave  his  check  to  defendant  for 
the  amount  of  a  loan.  Defendant, 
bn  the  same  day,  indorsed  and  de- 
livered it  to  plaintiff  at  the  place 
where  the  bank  on  which  it  was 
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drawn  was  located,  to  apply  upon 
the  indebtedness  in  suit.     W.  re- 

S [nested  plaintiff  to  hold  the  check 
or  a  few  davs,  stating  if  plaintiff 
would  let  him  know  when  he 
wished  to  use  the  check,  he  would 
then  provide  for  it.  W.  testified 
on  the  trial  that  he  had  then 
enough  money  to  pay  the  check 
and  would  have  paid  it  had  pay- 
ment been  insisted  upon.  Plaintiff 
kept  the  check  for  nine  days  before 
he  presented  it  for  payment.  W. 
in  the  meantime  bad  become  in- 
solvent. The  cashier  of  the  bank 
on  which  it  was  drawn  testified 
that  there  were  no  funds  to  meet 
it,  and  it  would  not  have  been  paid 
if  it  had  been  presented  any  time 
after  the  day  of  its  date.  There 
was  no  agreement  that  the  check 
in  suit  should  be  taken  in  absolute 
satisfaction  of  the  debt.  The 
court  directed  a  verdict  for  the 

Slaintiff.  Held,  error;  that  the 
elay  in  presenting  the  check  dis- 
charged defendant  from  liability 
as  indorser;  that  the  delay  was  not 
excused  by  the  fact  that  the  drawer 
had  no  funds,  or  was  insolvent, 
or  because  presentment  would  have 
been  unavailing  as  a  means  of  pro- 
cucing  payment:  that  while  the 
indorsement  and  transfer  of  the 
check  operated  as  a  provisional 
payment  only,  if  the  delay  caused 
a  loss  to  defendant,  to  the  extent 
of  the  loss  the  delay  was  tanta- 
mount to  actual  payment;  that  as 
there  was  evidence  tending  to  show 
that  the  delav  prevented  a  collec- 
tion of  the  check  in  whole  or  in 
Sart,  and  that  so  much  was  lost  to 
efendant,  the*  case  should  have 
been  submitted  to  the  jury.      Id. 

4.  Plaintiff,  a  banking  corporation 
organized  and  doing  business  in 
the  city  of  New  York,  in  the  usual 
course  of  busine&s.  sent  to  defend- 
ant, a  similar  corponition  doing 
busineas  in  the  city  of  Memphis,  a 
check  drawn  upon  a  Texas  bank 
for  collection.  Plaintiff  had  for 
two  years  been  accustomed  to  send 
commercial  paper  to  defendant  for 
collection,  including  paper  pay- 
able in  Texas.  Defendant  received 
the  check,  indorsed  it  for  collec- 
tion and  forwarded  it  to  A.  &  L., 
its  correspondents  in  Texas,  who 
were  bankers  in  good  standing. 
A.  &  L.  collected  the  cheek  and 


remitted  to  defendant  their  sight 
draft  for  the  amount  drawn  by 
them  upon  a  firm  in  New  York  city. 
Defendant  received  the  draft  and 
forwarded  it  to  a  New  York  bank 
for  collection.  Said  bank  pre- 
sented it  to  the  payors;  they  had 
suspended  payment  and  payment 
was  refused.  The  draft  was  ac- 
cordingly protested  and  returned 
to  defendant;  the  latter  mailed  it 
to  plaintiff,  but  plaintiff  refused 
to  accept  it.  In  an  action  to  re- 
cover the  proceeds  of  the  check,. 
h€ld,  that  plaintiff  was  entitled  to- 
recover.  St.  Nicholas  Bank  v.  /8to^ 
N.  Bank.  ^ 

5.  Where  two  firms,  with  one  or 
more  common  members,  have  mu- 
tual dealings,  one  of  the  firms 
may  give  its  notes  for  an  amount 
found  due  from  it  on  settlement 
of  the  account  to  the  other  or  to> 
individual  members  thereof;  and 
it  seems,  actions  at  law  may  be 
maintained  upon  said  notes  with- 
out an  accounting  as  between  the 
members  of  the  firm  giving  the 
notes.     IfHrst  iV".  Bank  v.  Wtfod.  85 

6.  While  individuals  who  receive 
gifts  of  negotiable  securities  take 
them  subject  to  all  equities  exist- 
ing at  the  time  between  the  orig- 
inal parties,  they  are  not  subject 
to  such  as  may  arise  thereafter.  Id. 

7.  In  an  action  upon  a  promissory 
note  dated  at  Washington,  D.  C, 
made  payable  at  a  bank  in  the 
state  of  New  York,  which  bore 
interest  at  a  rate  legal  in  the  place 
of  its  date,  but  illegal  in  this-state, 
it   appeared  that    the    note   was 

fiven  to  take  up  another  note 
ated  at  Washington  and  payable 
there,  which  bore  the  same  rate  of 
interest  and  was  similarly  indorsed. 
The  arrangement  for  renewal  was 
made  in  Washington  where  the 
note  in  suit  was  drawn;  it  was 
banded  to  the  maker  to  execute, 
he  took  it  to  his  home,  in  New 
York  where  he  signed  it  and  the 
defendant  N.  indorsed  it.  The 
note  was  then  mailed  to  plaintiff 
at  Wa.shington.  The  indorser  set 
up  usury  as  a  defense.  Held,  un- 
tenable; that  as  the  contract  of 
the  parties,  evidenced  by  the 
note^  was  made  in,  it  was  governed 
by    the   laws    of  the    District  of 
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Columbia;  that  the  affixing  of 
their  signatures  by  the  maker  and 
indorser  were  simply  details  in  the 
performance  and  execution  of  the 
contract  which  was  consummated 
when  the  note  was  received  by 
plaintiff;  that  the  naming  of  a 
-New  York  bank  as  a  place  of  pay- 
ment did  not  characterize  it  as  a 
New  York  contract;  and  that 
while  the  engagement  of  the  in- 
dorser was,  in  a  sense,  inde- 
Sendent  of  that  of  the  maker,  this 
id  not  affect  the  local  character 
of  the  contract.      Staples  v.  Nott. 

403 

BOARD  OF  CLAIMS. 

1.  The  legislature  has  no  authority 
to  confer  jurisdiction  upon  the 
Board  of  Claims  to  pass  upon  a 
claim  of  an  individual  against  the 
state  for  injuries  arising  from  the 
canals,  which  claim,  had  it  arisen 
between  citizens, would  be  barred 
by  the  Statute  of  Limitations. 
(State  Const.  §  14,  art.  7.)  Gates 
V.  State.  221 

2.  Accordingly  held,  that  the  act  of 
1886  (Chap.  244.  Laws  of  1886), 
authorizing  and  directing  the 
Board  of  Claims  to  hear  a  certain 
claim  against  the  state  for  injuries 

received  by  the  falling  of  a  canal 
bridge,  was  invalid,  in  so  far  as  it 
authorized  the  board  to  make  an 
award;  it  appearing  that  the  acci- 
dent happened  in  1877.  Id. 


As  to    practice  in    Board  of 


Claims  on  the  sending  doicn  of  a  re 
mittitur  modifying  an  aicanl. 
See  Sayre  v.  State  (Mem.).  622 


BOND. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  2699).  de- 
claring that  **  before  ancillary 
letters  of  administration  are  issued, 
the  person  to  whom  they  are 
awarded  must  qualify  in  the  man- 
ner prescribed  fc  r  the  qualification 
of  an  administrator  uxxm  the  es- 
tate of  an  intestate,  except  that 
the  penalty  of  the  bond  may,  in 
the  discretion  of  the  surrogate,  be 
in  such  a  sum,  not  exceeding 
twice  the  amount  which  appears  to 
be  due  from  the  decedent  to  resi- 


dents of  this  8tat«,"  the  power  of 
the  surrogate  is  not  limited  to 
requiring  a  bond  not  exceeding 
twice  the  amount  appearing  to  Imb 
due  to  residents.    In.  re  Prout.    70 

2.  Said  provision  was  intended  to 
give  the  surrogate  a  discretion  to 
modify  the  general  rule  (§  2667), 
which  requires  a  bond  in  a  penaltf 
not  less  than  twice  the  value  of 
the  personal  property  and  to  ac- 
cept one  less  in  amount  if,  by  rea- 
son of  adequate  security  having 
been  already  given,  additional  se- 
curity for  the  protection  of  the 
general  interests  is  not  in  his 
judgment  required,  or  where  the 
next  of  kin  have  consented  to 
waive  security,  and  in  the  case  of 
domestic  creditors,  where  their 
protection  was  the  only  interest 
mvolved,  to  prescribe  a  limit  be- 
yond which  security  should  not  be 
exacted.  Id. 

See  Undertaking. 


BOUNDARIES. 

1.  Where  a  highway  is  the  diwdine 
line  between  the  lands  of  two  ad- 
joining proprietors,  each  owning 
to  the  center,  and  one  of  them  con- 
veys, bounding  the  lands  along  or 
upon  the  highway,  in  the  absence 
of  an  express  reservation  in  the 
deed,  of  his  property  in  the  high- 
way, the  deed  conveys  the  fee  to 
the  center,  subject  to  the  publi: 
easement.  HabermanY.  Baker.  253 

2.  Where  the  grantor  owns  the  fee  of 
the  soil  of  the  whole  highway,  in 
the  absence  of  facts  raising  a  pre- 
sumption of  a  contrary  intent,  the 
presumption  is  that  the  grantor 
intended  to  and  the  conveyance 
will  be  deemed  to  convey  the  fee 
of  the  whole  highway.  Id, 

8.  In  either  case,  where  by  the  aban- 
donment of  public  easement  the 
highway  ceases  to  exist,  the  land 
comprising  it  reverts  to  the  pri- 
mary condition  of  ownership  and 
of  use,  and  becomes  a  parcel  of 
the  adjoining  property,  and  the 
grantee  is  entitled  to  the  posses- 
sion of  that  portion  conveyed  by 
his  deed.  Id. 
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4  Where,  therefore,  certain  lands  in 
the  city  of  New  York  were  con- 
veyed, bounded  on  the  westerly 
side  by  an  old  road,  title  to  the 
center  whereof  was  in  the  grantor, 
and  on  the  north  by  a  road  leading 
eastwardly  from  the  other,  title  to 
the  whole  of  which  was  in  the 
grantor,  and  where,  in  the  subse- 
quent laying  out  and  opening  of 
city  streets,  the  public  use  of  pieces 
or  gores  of  land,  parts  of  the  old 
Toad  included  in  said  titles,  was 
abandoned,  /leld,  that  the  right  to 
such  use  reverted  to  the  successor 
in  title  to  said  grantee;  that  he  had 
a  full  title  to  and  right  to  convey 
the   land    bounded    by  the   new 
streets;  and  so,  was  entitled  to  a 
judgment  requiring  a  specific  per- 
formance of  a  covenant  for  the 
purchase  thereof.  Id. 


5.  It  teeing,  the  rule  is  diif erent  where 
the  description  in  a  deed  bounds 
the  land  by  the  side  of  the  high- 
way, or  where  there  is  a  city  street 
the  title  to  which  is  in  the  munici- 
pality. Id.   8. 


BUFFALO  (CITY  OF). 

1.  Prior  to  1875  plaintiffs  owned  cer- 
tain premises  on  W.  street  in  the 
city  of  Buffalo,  their  title  extend- 
ing to  the  centre  of  the  street, 
subject  to  the  public  easement. 
In  that  year  said  city  acquired  by 
condemnation  the  title  to  a  large 
number   of  its  streets,   including 
W.  street,  a  uniform  and  nominal 
award  of  damages  being  paid  to 
each  of  the  owners,incluning  plain- 
tiffs.      The  city  charter  confers 
upon    its  common  council  power 
to  alter  the  grade  of  streets  and    1 . 
to  "  permit  the  track  of  a  railroad 
to  be  laid  in,  along  or  across  any 
street  or  public  ground."    (T^aws 
1870,  chap.  519,  tit.  9,  i^^i  1,  2,  6; 
tit.    8,  §  19.)    In  18H2  sjiid  com- 
mon council  granted  to  defendant, 
a  steam   railroad  corporation,  the 
right    to  construct  and  maintain 
two  tracks  along  the  centre  of  W. 
street.      In  pursuance  thereof  and 
in  accordance  with   the  map  and 
profile    approved  by  said  council    2. 
and  under  the  direction  of  the  city 
(ing-inecr,  defendant   built  an  em- 
bankment in  W.  street  in  front  of 
plaintiffs'     premises,     supported 
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laterally  by  perpendicular  stone 
walls,  which  practically  excluded 
all  abutting  owners  from  that  part 
of  the  street  thus  occupied,  and  so 
interfered  with  the  use  of  the 
street  as  to  cause  the  rental  value 
of  plaintiffs'  premises  to  depre- 
ciate. Eddf  that  an  action  was 
maintainable  to  recover  damages 
for  such  depreciation.  Heiningy, 
X.  r.,L.£  W,  It.  Co.  157 

Also  lield,  that  the  action  of  the 
common  council  in  authorizing 
the  construction  of  the  embank- 
ment was  not  a  change  of  grade 
within  the  meaning  of  the  charter, 
and,  therefore,  the  provision  of  the 
charter  that  "when  the  city  shall 
alter  the  recorded  grade  of  any 
street  or  alley,  the  owner  of  any 
house  or  lot  fronting  thereon  may, 
within  one  year  thereafter,  claim 
damages  by  reason  of  such  altera- 
tion" (Tit.  9,  §  17),  did  not  apply 
so  as  ^o  confine  the  plaintiffs  to  a 
remedy  against  the  city.  Id. 

Also  Tield,  that  while  the  authority 
conferred  by  the  General  Railroad 
Act  (Chap.  140,  Laws  of  1850,  §  24) 
upon  railroad  corporations  to  cross 
highways  in  the  construction  of 
their  lines,  authorizes  their  con- 
struction on,  over  or  below  the 
highway  grade,  and  so.  to  make 
such  incidental  changes  of  the 
grade  as  may  be  rendered  neces- 
sary, without  giving  a  right  of 
action  to  abutting  owners  who 
sustain  injury,  the  change  here 
made  did  not  come  withm  that 
authority.  Id, 

CANALS. 

It  seems,  that  the  st^ite  in  submit- 
ting itself  to  the  jurisdiction  of  a 
tribimal,  with  respect  to  claims 
against  it  for  damages  sustained 
by  reason  of  any  accident  occurring 
on  its  canals,  or  connected  with 
their  care  and  management,  sub- 
jected the  determination  of  its  lia- 
bility to  the  government  of  those 
rnlc:5  which  usually  obtain  in  simi- 
lar cases.     Gates  v.  (>t(tte.  221 

Under  the  provision  of  the  act  of 
1870  (Chap.  321,  Laws  of  1870), 
conferring  upon  the  board  of  canal 
appraisers  jurisdiction  to  hear  and 
determine  claims  against  the  state 
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for  injuries  alleged  to  have  been 
RUfltained  b^  reason  of  the  canal, 
which  requires  the  proceeding  to 
be  initiated  by  the  filing  of  the 
claim  in  the  office  of  the  appraisers, 
there  must  have  been  a  deliveiy 
by  or  on  behalf  of  the  party  of  his 
claim  at  the  office  itself  to  consti- 
tute and  enable  him  to  allege  and 
establish  the  jurisdictional  fact  of 
a  filing;  proof  of  the  directing  and 
mailing  of  a  statement  of  the  claim 
to  the  canal  appraisers  is  not  suffi- 
cient. Id. 

8.  The  jjurisi^ction  of  said  board  be- 
ing limited  and  special,  no  pre- 
sumption will  be  entertained  in 
support  of  it,  but  the  fact  confer- 
ring it  must  affirmatively  and 
conclusively  appear.  Id. 

4.  A  citizen  who  seeks  to  avail  him- 
self of  the  privilege  to  sue  the  state 
must  be  held  to  strictness  in  pro- 
cedure; this  right  being  dependent 
upon  compliance  with  the  terms 
01  the  statute  ^rantinff  it  jurisdic- 
tion of  his  claim,  can  be  acquired 
only  in  the  way  prescribed.       Id. 

5.  The  lej^islature  has  no  authority 
to  coni&r  jurisdiction  upon  the 
Court  of  Claims  to  pass  upon  a 
claim  of  an  individual  against  the 
state  for  injuries  arising  from  the 
canals,  which  claim  had  it  arisen 
between  citizens,  would  be  barred 
bv  the  Statute  of  Limitations. 
(State  Const.  §  14,  art.  7.)         Id. 

6.  In  an  action  to  restrain  the  state 
officials  and  contractors  with  them 
from  doing  work  authorized  by  the 
act  of  1888  (Chap.  825,  Laws  of 
1888),  entitled  "An  act  to  provide 
for  the  dredging  and  excavating 
the  channel  of  Seneca  river  and 
the  old  Bear  race  *  *  *  to 
facilitate  the  passage  of  canal 
boats,"  which  action  was  based 
upon  the  ground  that  tlie  declared 
purpose  of  the  act  was  not  the  real 
one,  but  that  it  was  in  fact  simply 
for  the  benefit  of  individuals,  and 
so  was  void,  as  it  appropriated 
public  money  for  a  local  and  pri- 
vate purpose  and  did  not  receive 
the  assent  of  two-thirds  of  either 
house  of  the  legislature  (Stat<» 
Const,  art.  1,  ^  9\  the  court, 
against  the  defendants*  objection 
and  exception,  entered  into  an  in- 


quiry in  regard  to  the  purpose  of 
me  appropriation,  and  after  receiv- 
ing the  testimony  of  witnesses, 
found  as  a  fact  that  the  improve- 
ment could  not  benefit  the  canal, 
but  would  benefit  the  property  of 
individuals,  and  that  the  purpose 
of  the  appropriation  was  not  pub- 
lic, but  private.  Heid,  error;  that 
the  purpose  expressed  in  the  act 
was  public,  and  even  if  the  ex- 
penditure might  be  improvident 
and  the  work  useless  to  the  public, 
of  its  propriety  and  utility  the  leg- 
islature was  the  judge;  that  il 
could  not  be  said  that  the  state 
authorities  were  not  proceeding  in 
good  faith,  the  more  particularly 
as  the  legislature  in  1889  (Chaps. 
461  and  493,  Laws  of  1889)  reap- 
propriated  the  money  to  the 
same  improvement,  increasing  the 
amount.  Waterloo  W,  Mfg.  Co. 
V.  Shandhan,  345 

7.  It  appeared  that  prior  to  the  pass^ 
age  01  the  act,  the  state  had  di- 
verted the  waters  of  said  river  into 
the  Cayuga  and  Seneca  canal,  and 
so  depri vra  riparian  owners,  on  the 
south  side  of  the  river,  of  its  use. 
Held,  assuming  that  the  court  had 
power  to  make  the  inquiir  and 
that  the  (purpose  of  the  act  was 
as  was  claimed  by  plaintiff,  to  re- 
store a  portion  of  the  water  so  di- 
verted to  its  original  channel  and 
the  use  of  said  owners,  the  purpose 
of  the  expenditure  was  public,  not 
private  or  local,  within  the  mean. 
mg  of  the  Constitution,  and  so, 
that  the  act  was  vahd.  Id. 

8.  The  court  below  also  held  the  act 
to  be  invalid,  because  the  efTect 
was  to  take  the  plaintiff's  property 
for  private  purposes.  This  deter- 
mination was  based  solely  upon 
the  fact  that  the  improvement 
would  divert  from  the  canal  and 
restore  to  the  channel  of  the  river 
water,  the  use  of  whrch  plaintiff 
had  enjoyed  without  question  for 
more  than  twenty  years,  he  having 
no  property  right  therein  save  as 
acquired  bv  such  user,  lldd, 
error;  that  the  use  by  the  nlaintiff 
of  the  water  beyond  whr  it  was 
entitled  to,  however  long  con- 
tinued, and  whether  adverse  or  by 
permission,  could  not  impair  the 
rights  of  the  state:  and  that,  so 
long  as  the  legal  rights  of  the 
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plaintifiF^  as  betweea  it  mnd  the 
state,  were  respected*  it  could  not 
complain.  Id. 

9.  Also  liddy  that  if  plaintiff  could 
establish  any  right  to  the  use  of 
the  water  that  would  be  diverted 
by  the  improvement,  the  conse- 
quence would  be  an  injuiy  which 
would  form  the  basis  for  a  claim 
for  damages  or  compensation  be- 
fore the  tribunal  authorized  by  the 
state  to  hear  such  claims,  but 
would  furnish  no  ground  for  an  in- 
junction; that  the  execution  of  the 
work  did  not  involve  the  taking 
of  any  of  plaintiff's  property  for 
any  purpose,   public  or  private. 

Id. 

10.  Property  required  by  the  state 
for  canal  purposes  may  be  taken 
in  a  summary  way  without  the  aid 
of  judicial  proceedings;  the  title 
or  the  right  to  the  use  may  be  ac- 
quired at  any  time,  and  need  not 
be  obtained  in  advance.  Id. 
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CAUSE  OF  ACTION. 

1.  Trespasses  upon  real  property 
effected  by  an  unlawful  structure 
or  nuisance  are  continuous  in  their 
nature  and  give  separate  succes- 
sive causes  of  action  from  time  to 
time  as  the  injuries  are  perpetrated 
barred  only  by  the  running  of  the 
statute  against  the  successive  tres- 
passes.    Galtcay  v.  Met.  E.  B.  0>. 

132 


So  also,  the  ri^ht  of  an  abutting 
owner  to  maintain  an  action  at  law 
or  equity  because  of  an  invasioa 
of  his  rights  in  a  public  street  by 
the  erection  thereon  of  a  structure 
which  impairs  his  easement  thereia 
continues  so  long  as  he  continues 
to  be  the  owner  of  the  property, 
without  regard  to  the  lapse  of 
time,  provided  the  remedy  is 
claimed  within  the  statutory 
period  of  limitation  applicable  to 
the  legal  right  and  before  adverse 
possession  has  barred  his  title.    Id, 

See  False  Imprisgnvknt. 
Malicious  FROfiBCimoK. 
Kbgligbkce. 
Specific  Performakge. 
Trespass. 


CHATTEL  MORTGAGE. 

1.  The  provisions  of  the  act  in  refer- 
ence to  chattel  mortgages  (Chap. 
279,  Laws  of  1838,  as  amended  by 
chap.  418,  Laws  of  1879),  declaring 
such  a  mortgage  absolutely  void 
as  to  creditors  of  the  mortgagor 
unless  filed  and  refiled  as  pre- 
scribed, confers  no  title  to  the 
mortgaged  property  upon  the 
creditors  and  they  tase  no  interest 
by  virtue  of  the  act;  its  effect  is 
simply  that  in  the  cases  mentioned, 
as  between  the  creditors  and  the 
mortgagor,  the  mortgage  has  no 
force  and  is  to  be  treat<ra  as  if  it 
had  never  existed.  T^rem4Mine  v. 
Mortimer.  1 

2.  Tl  e  mortgagor  as  well  as  the  cred- 
itors can  mskke  this  claim,  and  be- 
fore the  creditors  acquire  liens 
upon  the  property  by  virtue  of  exe- 
cutions or  other  process,  the  mort- 
gagor may  sell  or  assign  and  con- 
vey an  absolute  title,  or  he  may  de- 
liver the  property  to  the  mort- 
gagee in  payment  of  his  debt.    Id. 

8.  A  creditor  may  not,  therefore, 
seize  the  property  under  an  execu- 
tion in  his  favor  and  at  the  same 
time  deny  that  the  mortgagor  has 
any  title.  Id, 

4.  After  default  in  payment  of  a 
debt  secured  by  a  chattel  mort- 
gage and  even  after  the  mortgagee 
has  taken  possession,  the  mort- 
gagor has  a  beneficial  interest  in 
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the  mortgaged  property  which  he 
can  convej.  Id. 

5.  S.  executed  two  chattel  mortgages 
on  certain  property,  which  were 
properly  fil«l.  but  were  not  reflled 
as  prescribed  by  the  statute.  After 
the  expiration  of  the  time  for  re- 
filing, default  having  been  made 
in  payment,  one  of  the  mortgagees 
took  possession  of  the  property. 
Thereafter  S.  executed  a  general 
assignment  for  the  benefit  of 
creditors.  Upon  judgments  sub- 
sequently recovered  against  8. 
executions  were  issued,  under 
which  the  mortgaged  property 
was  advertised  and  sold.  In  an 
action  by  the  purchaser  to  recover 
damages  for  the  alleged  conver- 
sion of  the  property  in  which  the 
validity  of  the  assignment  was  in 
no  way  assailed,  hM,  that  what- 
ever interest  S.  had  became  vested 
in  the  assignee  under  the  assign- 
ment; that  plaintiffs  acquired  no 
title  or  interest  by  their  purchase; 
and  so,  tiiat  the  complaint  was 
properly  dismissed.  Id. 


CLAIM  AND  DELIVERY  OF 
PERSONAL  PROPERTY. 

1.  Even  as  to  property  of  which  the 
corporation  had  wrongfully  ob- 
tained possession  before  the  ap- 
pointment of  a  receiver,  after  it 
has  passed  into  his  possession  the 
owner  may  not,  without  first  ob- 
taining leave  of  the  court,  replevy 
it  in  an  action  against  the  receiver. 
In  re  Chnstian  Jensen  Co.        550 

2.  In  an  action  to  recover  the  pos- 
session of  personal  property,  de- 
fendant gave  an  undertaking  for 
the  return  of  the  propertjr,  which 
contained  a  recital  admitting  that 
plaintiffs  had  taken  the  property 
described  in  his  affidavit  and  requi- 
sition from  defendant's  possession. 
Upon  the  trial,  defendant  offered 
to  prove  that  he  did  not  have  in 
his  possession,  when  demand  was 
maae  upon  him.  more  than  one- 
quarter  of  the  property  mentioned 
in  plaintiffs*  affidavit,  which  offer 
was  rejected,  upon  the  ground 
that  the  admission  was  conclusive. 
Thereafter  defendant,  with  the 
consent  of  his  sureties,  moved  at 
Special  Term  for  leave  to  substi- 


tute a  new  undertaking  without 
the  admission,  in  place  of  the 
original.  The  motion  was  denied 
upon  the  ground  that  as  the  court 
had  held  the  admission  conclusive, 
the  court  had  no  power  to  grant 
it.  Ueld,  error;  that  it  was  con- 
clusive, only  until  set  aside,  and 
as  to  whether  or  not  this  should 
be  permitted,  rested  in  the  discre- 
tion of  the  Supreme  Court.  Dale 
•V,  Gilbert.  625 

CODES. 

See  Code  op  Civile  Procedubb. 
Code  of  Criminal  Procedubb. 
Penal  Code. 
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COMPOSITION. 

1.  Under  a  liquidation  agreement  be- 
tween a  corporation  and  its  credit- 
ors, plaintiffs  were  appointed 
trustees.  In  an  action  upon  certain 
promissory  notes  given  for  prop- 
erty purchased  by  defendant  of  the 
trustees  after  they  had  assumed 
the  trust,  the  answer  alleged  that 
defendant,  as  creditor,  was  in- 
duced to  become  a  party  to  the 
liquidation  agreement  by  false 
representations,  and  asked  to  have 
the  same  set  aside  and  canceled  as 
to  him.  Hdd,  that  a  demurrer  to 
the  answer  was  properly  sustained; 
that  the  proper  parties  were  not 
represented  in  the  litigation  to 
entitle  defendant  to  judgment 
upon  the  issue  sought  to  be  muade 
by  his  answer;  ana  that  it  set  up 
no  defense,  as  fraud  inducing  the 
execution  of  the  contract  was  no 
answer  to  defendant's  obligation 
to  pay  for  property  purchased  of 
the  trustees.     OtU  v.  SKanU,     45 

2.  The  answer  also  set  up  as  counter- 
claims claims  arising  on  certain 
transactions  between  the  corpora- 
tion, its  officers  and  agents,  and 
defendant  prior  to  the  liquidation 
ftfreement.  Hdd,  that  as  the 
alleged  claims  were  not  against 
plaintiffs  and  had  no  connection 
with  the  cause  of  action  set  forth 
in  the  complaint,  they  were  not 
proper  matters  of  counter-claim; 
and  that  a  demurrer  was  properly 
sustained.  Id, 


COMPTROLLER'S  DEED. 

1.  The  provision  of  the  act  "  in  rela- 
tion to  the  collection  of  taxes  on 
lands  of  non-residents  *'  (Chap.  427, 
Laws  of  1855,  as  amended  by  chap. 
448,  Laws  of  1885),  declaring  that 
after  a  certain  time  the  deed  of  the 
comptroller,  executed  upon  sale 
for  the  non-payment  of  tai^es, 
shall   be    ''conclusive  evidence" 


that  "  the  sale  *  *  *  and  all 
proceedings  prior  thereto,  from 
and  including  the  assessment  of 
the  land,  and  all  notices  required 
by  law  to  be  given  previous  to  the 
expiration  of  two  years  allowed  by 
law  to  redeem,  were  regular  and 
regularly  given,  published  and 
served"  does  not  cure  jurisdic- 
tional defects.    Jodyn  v.  koekwdl. 

834 

2.  As  said  act  is  one  by  its  title  re- 
lating *'to  the  collection  of  taxes 
on  lands  of  non-residents,"  and  as 
in  the  purview  of  the  tax  laws,  oc- 
cupied lands  are  not  lands  of  non- 
residents (1  R.  S.  889,  §  8),  where 
lands  of  a  non-resident  are  occu- 
pied by  a  resident  the  act  does  not 
apply  thereto,  and  an  assessment 
thereof  to  the  owner  in  the  '*  non- 
resident "  pan  of  the  roll  is  illegal. 

Id, 

3.  As  to  whether  a  statute  making  a 
tax  deed,  after  a  certain  designated 
time,  conclusive  evidence  of  the 
existence  of  every  fact  necessary 
to  create  a  good  title  under  the 
deed,  would  oe  a  valid  exercise  of 
legislative  power,  as  against  the 
original  owner  who  had  always 
been  in  possession  and  whose  pos- 
session remained  undisturbed  up 
to  the  time  of  the  bring^g  of  an 
action  to  obtain  possession  under 
the  tax  deed,  and  where  said  owner 
had  in  fact  either  paid  his  taxes 
before  sale  or  merely  formal  sale 
was  made  which  was  void  for 
want  of  jurisdiction,  quaere.      Id, 

4.  In  an  action  of  trespass,  the  plain- 
tiff claimed  title  under  deeds  from 
the  comptroller,  executed  on  sales 
for  unpaid  taxes.  The  lands  were 
assessed  as  non-resident  lands;  de- 
fendants were  permitted  to  give 
evidence  which  tended  to  show 
that  at  the  time  of  assessment  they 
were  occupied  by  a  resident;  also 
that  said  taxes  were  paid  to  the 
collector  before  he  made  his  return 
to  the  county  treasurer  These 
questions  were  submitted  to  the 
jury,  who  were  charged  that  if  the 
lands  were  occupied  when  assessed, 
the  assessment  was  void,  or  if  the 
taxes  had  been  paid  before  being 
returned  to  the  comptroller,  all 
procedines  after  payment  were 
void.    iGld^  no  error.  Id, 
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CONFESSION  OP  JUDGMENT. 

1.  Neither  process,  declaration  nor 
personal  appearance  of  the  defend- 
ant in  any  form  is  requisite  in 
order  to  autliorize  the  rendition, 
by  a  competent  court,  of  a  valid 
personal  judgment  by  confession; 
an  appearance  upon  the  entry  of 
the  judgment  of  an  agent,  ap- 
pointed by  the  defendant  and 
authorized  to  appear,  constitutes 
an  appearance  by  him  and  gives 
the  court  jurisdiction  to  render 
judgment  to  the  effect  authorized. 
TedY,  Tost.  387 

2.  It  is  not  necessary  that  a  power  of 
attorney  to  confess  judgment 
should  be  acknowledged  or  at- 
tested by  a  subscribing  witness. 

Id. 

8.  The  filing  in  court  of  a  power  of 
attorney  authorizing  the  confes- 
sion of  judgment  for  a  specific  sum 
gives  the  court  jurisdiction  over 
the  party  executing  it,  and 
authority  to  enter  judgment  for 
the  sum  specified,  without  proof 
of  the  nature,  existence  or  amount 
of  the  debt.  Id, 

i.  The  provision  of  the  Code  of  Civil 
Procedure  (S  1274)  in  relation  to 
judgments  by  confession,  requir- 
ing  the  defendant  to  state   the 
nature  and  circumstances  of  the 
indebtedness   and   to   verify  the 
same,  has  no  relation  to  the  juris- 
diction   of     the     court    or    the 
authority  of   the  clerk  to  enter 
judgment;  its  only  purpose  is  to 
protect  creditors  from  a  judgment 
fraudulently  confessed  by  an  in- 
solvent debtor;  and  so,  the  omis- 
sion of  the  verified  statement  does 
not  render  the  judgment  void,  but 
only  voidable  at  the  instance  of 
certain   creditors;  it  may  not  be 
impeached  by  the  defendant  be- 
cause of  the  omission.  Id. 

The  history  of  legislation  in  this 
state,  in  relation  to  judgments  by 
confession  given.  Id. 

The  decisions  of  the  highest  courts 
»f  a  state,  as  to  the  force  and  effect 
o  be  ^iven  to  judgments  of  the 
ourts  of  that  state,  may  not  be  dis- 
B^^arded  by  the  courts  of  another 
tate,  except  for  the  gravest 
iasozis   and  those  demanded  by 


the  clearest  rules  of  public  poli(^ 

and  justice.  Id. 

• 

7.  A  j udgment  by  confession  entered 
in  another  state  upon  a  promissory 
note  containing  an  authority  to 
any  attorney  of  the  state  to  confess 
1  udgment  for  the  sum  agreed  to 
De  paid,  if  valid  as  a  judgment  in 
per9onam  under  the  laws  of  that 
state  is  equally  valid  here,  and 
may  be  enforced  by  action  in  this 
state.  Id, 

8.  The  fact  that  such  a  judgment 
was  entered  before  the  maturity  of 
the  note,  does  not  affect  its  validity 
here,  in  case  it  appears  that  the 
judgment  was  authorized  by  the 
laws  of  the  state  where  it  was  ren- 
dered. Id. 

9.  The  nuinner  of  entir  of  such  a 
judgment  is  matter  of  form,  to  be 
regulated  by  the  laws  of  the  state 
where  it  was  rendered.  Id, 

10.  In  an  action  upon  a  judgment 
by  confession  rendered  oy  a  court 
01  general  jurisdiction  of  Pennsyl- 
vania, it  appeared  that  said  judg- 
ment was  entered  by  the  prothono- 
tary,  the  clerk  of  the  court,  upon 
an  instrument  known  as  a  *'  juds;- 
ment  note,"  filed  with  the  records 
of  the  court  which,  after  a  promise 
to  pay  a  certain  sum,  authorized 
*'  any  attorney  of  any  court  of 
record  in  Pennsylvania  or  else- 
where, to  confess  judgment  there- 
for," and  waived  all  stay  of  execu- 
tion from  and  after  the  maturity  of 
the  note.  Both  parties  to  the  note 
resided  in  Pennsylvania.  It  ap- 
peared that  such  notes  were 
authorized  by  the  laws  of  said 
state  and  that  a  prothonotary,  as 
the  clerk  of  the  court,  upon  appli- 
cation of  the  owner  of  the  note  is 
required  to  enter  judgment 
thereon  against  the  person  execut- 
ing the  same,  without  the  agency 
of  any  attorney,  and  it  was  found 
that  the  judgment  was  duly  ren- 
dered according  to  the  law  of 
Pennsylvania.  HM,  that  the 
judgment  was  valid  and  conclu- 
sive against  defendant  here.     Id, 

CONFLICT  QP  LAWS. 

1 .  A  judgment  by  confession  entered 
id  another  state  upon  a  promissory 
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note  containiDg  an  authority  to  I 
any  attorney  of  the  state  to  confess  |  ^ 
judgment  for  the  sum  agreed  to  i  ^ 
be  paid,  if  valid  as  a  judgment  in  I 
personam  under  the  laws  of  that 
state  is  equally  valid  here,   and 
may  be  enforced  by  action  in  this  '  ^ 


state.     Ted  v.  Tont, 
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2.  The  fact  that  such  a  judgment 
was  entered  before  the  maturity  of 
the  note,  does  not  affect  its  valiaity 
here,  in  case  it  appears  that  the 
iudgment  was  authorized  by  the 

.  laws  of  the  state  where  it  was  ren- 
dered. Id. 

8.  The  manner  of  entry  of  such  a 
judgment  is  matter  of  form,  to  be 
regulated  by  the  laws  of  the  state 
where  it  was  rendered.  Id. 

4.  In  an  action  upon  a  promissory 
note  dated  at  Washington,  D.  C, 
made  payable  at  a  bank  in  the  state 
of  New  York,  which  bore  interest 
at  a  rate  le^al  in  the  place  of  its 
date,  but  illegal  in  this  state,  it 
appeared  that  the  noto  was  given 
to  take  up  another  note  dated  at 
Washington  and  payable  there, 
which  bore  the  same  rate  of  inter- 
est and  was  similarly  indorsed. 
The  arrangement  for  renewal  was 
made  in  Washington  where  the 
note  in  suit  was  drawn;  it  was 
handed  to  the  maker  to  execute; 
he  took  it  to  his  home  in  New  York 
where  he  signed  it  and  the  defend- 
ant N.  indorsed  it.  The  not«  was 
then  mailed  to  plaintiff  at  Wash- 
ington. The  indorser  set  up  usury 
as  a  de  fense .  Ileld,  untenable ;  that 
as  the  contract  of  the  parties,  evi- 
denced by  the  note,  was  made  in, 
it  was  governed  by  the  laws  of  the 
District  of  Columbia;  that  the 
affixing  of  their  signatures  by  the 
maker  and  indorser  were  simply 
details  in  the  performance  and 
execution  of  the  contract  which 
was  consummated  when  the  note 
was  received  by  plaintiff;  that  the 
naming  of  a  New  York  bank  as 
the  place  of  payment  did  not  char- 
acterize it  as  a  New  York  contract; 
and  that  while  the  engagement  of 
the  indorser  was,  in  a  sense,  inde- 
pendent of  that  of  the  maker,  this 
did  not  affect  the  local  character 
of  the  contract.     Staple  v.  Nott. 

403 


CONSIDERATION. 

It  seems  that  a  consideration  is 
not  an  essential  to  an  executed 
contrattt.  P.  R.  R.  Co,  v.  Forrest, 

88 

An  agreement  to  rescind  a  previ- 
ous contract  containing  mutual 
stipulations  imports  that,  until  re- 
scinded, it  was  recognized  as  sub- 
sisting and  binding  by  both  parties, 
and  the  mutual  releases  form  a 
sufficient  valid  consideration  for 
the  new  agreement.  Id, 

CONSTITUTIONAL  LAW. 

1.  While  under  the  provision  of  the 
Constitution  (art.  3,  §  16,  Const.), 
declaring  that  "  no  private  or  local 
bill  •  •  •  shall  embrace  more 
than  one  subject,  and  that  shall  be 
expressed  in  its  title,"  every  pro- 
vision of  such  a  bill  must  be  ger- 
mane to  and  fairly  connected  with 
and  tending  to  promote  the  subject 
expressed  in  the  title  ;  when  the 
subject  is  sufficiently  expressed  all 
matters  fairly  and  reasonably  con- 
nected with  it,  and  all  measures 
which  will  or  may  facilitate  its  ac- 
complishment, may  property  be 
incorporated  in  the  act.  Van  6runt 
V.  Totcn  of  Flutbtish.  50 

2.  The  subject  expressed  in  the  title 
of  the  act  entitled,  '*  An  act  in  re- 
lation to  local  Improvements  in  the 
town  of  Flatbush  and  the  acquisi- 
tion of  the  rights  of  a  plank-road 
company  in  said  town"  (Chap. 
161,  Laws  of  1889),  properly  em- 
braces the  building  and  improve- 
ment of  highways  and  the  con- 
struction of  sewers,  and  the  act  is 
not  made  repugnant  to  said  con- 
stitutional provision  because  it 
contains  a  provision  authorizing 
the  construction  of  a  trunk  sewer 
through  the  adjoining  town  of 
Flatlands,  a  necessary  part  of  the 
sewage  system  provioed  for  in  the 
act.         "  Id, 

3.  Owners  of  lots  abutting  on  a  city 
street,  the  fee  of  which  is  in  the 
municipality  for  street  uses,  al- 
though they  have  no  title  to  the 
soil,  are  entitled  to  the  benefit  of 
the  street  in  front  of  their  prem- 
ises for  access  and  other  purposes, 
and  cannot  be  deprived  thereof 
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without  compensation.  Reining  v. 
N.  Y.,  L,  <fe  W.  It.  Co.  157 

4,  The  right  of  such  owners  is  not 
8o  absolute  in  its  character  that 
the^  can  resist  or  prevent  any  and 
all  interference  with  the  street,  to 
their  detriment;  nor  can  they  as- 
sert it  to  stay  the  municipality  in 
the  control,  regulation  or  improve- 
ment of  the  streets  in  the  public 
interests,  although  it  may  be  made 
to  appear  that  the  privileges  said 
owners  had  enjoyed  and  the  bene- 
fits they  had  derived  from  the 
street  would  be  curtailed  or  im- 
paired, to  their  injury,  by  the 
changes  proposed.  Id. 

6.  As  against  abuttmg  owners,  hav- 
ing no  title  to  the  bed  of  a  city 
street,  it  is  competent  for  the  leg- 
islature to  authorize  the  construc- 
tion of  a  horse  or  steam  surface 
railrofui  therein,  without  making 
compensation  to  them  for  conse- 
quential damages,  arising  from  a 
reasonable  use  of  the  street  for 
purposes  of  such  a  railroad,  not 
exclusive  in  its  nature,  and  when 
the  rofui  is  substantially  on  the 
same  grade  as  the  street  itself  and 
passage  across  and  through  the 
same  is  left  free  and  unobstructed 
for  the  public  use.  Id. 

6.  Where,  however,  the  street  is 
practically  and  substantially  closed 
against  such  owners  for  ordinary 
street  uses,  they  are  entitled  to 
compensation.  Id. 

7.  Where  a  charter  of  a  city  confers 
upon  its  common  council  power 
to  permit  the  track  of  a  railroad 
to  be  laid  in,  along  or  across  any 
street  or  public  ground,  this  must 
be  construed  as  subject  to  the 
^qualification  that  no  property 
nghts  of  abutting  owners  are 
thereby  invaded.  Id. 

8.  The  legislature  has  no  power  to 
deny,  for  any  cause,  to  a  party 
who  has  been  illegally  deprived  of 
his  property,  access  to  the  con- 
stitutional courts  of  the  state  for 
relief;  the  denial  of  a  remedy  for 
the  wrong  inflicted  deprives  him 
of  his  property  as  eflfectually  as  if 
it  had  been  taken  from  him  by  di- 
rect legislative  enactment.  Gittnan 
V.  Tucker.  190 
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9.  A  statute  which  assumes  to  de» 
stroy  or  nullify  a  party's  muni- 
ments of  title  is  as  effective  in 
depriving  him  of  his  property  aa 
one  which  bestows  it  directly  upon 
another.  Id, 

10.  So,  also,  authority  which  per- 
mits a  party  to  be  deprived  of  hia 
property  by  indirection  is  as  much 
within  the  meaning  and  spirit  of 
the  constitutional  prohibition  as 
when  it  attempts  to  do  the  same 
thing  directly.  Id. 

11.  A  statute  which  provides  for  an 
involuntary  transfer  of  property 
from  one  person  to  another  without 
due  process  of  law,  whether  with 
or  without  compensation,  is  uncon- 
stitutional, whatever  may  be  the 
pretext  upon  which  it  is  founded. 

Id. 

12.  After  judgment  has  been  ren- 
dered in  an  action,  the  fruits 
thereof  are  rights  of  property,  and 
are  beyond  the  reach  of  legislative 
power  to  affect.  Id. 

18.  The  provision  of  the  Code  of 
Civil  Procedure  (§  1440)  relating 
to  the  title  to  real  property  sold  on 
execution,  as  amended  in  1881 
(Chap.  681,  Laws  of  1881),  which 
provides  that  if  the  title  of  the 
sheriff's  ''  grantee  or  his  assignees 
is  adjudged  for  any  reason  or 
cause  whatever  to  be  null  and  void 
in  any  action  for  that  purpose 
brought  b^  the  judgment  debtor 
or  his  assignees,  such  judgment 
shall  have  no  force  or  effect  unless 
within  twenty  days  after  the 
entry "  or  in  case  of  pending  ap- 
peal,  within  twenty  days  after  final 
judgment  "the  plaintiff  shall  pay 
to  such  grantee  or  his  assignees 


the      *     *     *     money 


*    *    « 


paid  on  the  sale,  with  interest  from 
the  time  of  the  sale,  •  •  * 
including  the  costs  and  expenses 
of  defendant  in  defending  the  ac- 
tion, *  *  ♦  and  in  the  event 
of  the  plaintiff's  failure  to  pay 
such  purchase-money  and  expenses 
within  the  time  aforesaid,  said  title 
shall  be  valid  in  said  grantee,"  is 
unconstitutional  and  void;  it  vio- 
lates the  constitutional  prohibition 
against  depriving  the  owner  of  his 
property  without  due  process  of 
law,  and  it  assumes  to  nullify  a 
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final  and  unimpeachable  judg- 
ment. It  is  also  objectionable  bj 
reason  of  the  ambiguity  of  the  pro- 
yision  relating  to  the  time  limited 
for  making  the  payments  required 
by  it.  Id. 

14.  The  legislature  has  no  authority 
to  confer  jurisdiction  upon  the 
Court  of  Claims  to  pass  upon  a 
claim  of  an  individual  against  the 
state  for  injuries  arising  from  the 
canals,  which  claim,  h^  it  arisen 
between  citizens,  would  be  barred 
by  the  Statute  of  Limitations. 
(State  Const.  §  14,  art.  7.)  Gates  v. 
State.  221 

15.  It  seevM  the  legislature  may  re- 
peal a  statute  or  limitation,  and 
that  a  debt  upon  which  the  right 
of  action  was  barred  by  the  stat- 
ute at  the  time  of  the  repeal  may 
thereafter  be  enforced  by  action 
without  invading  the  constitu- 
tional rights  of  the  debtor.  Hul- 
bert  V.  Clark.  295 

16.  As  to  whether  a  statute  making 
a  tax  deed,  after  a  certain  desig- 
nated time,  conclusive  evidence  of 
the  existence  of  every  fact  neces- 
sary to  create  a  good  title  under 
the  deed,  would  be  a  valid  exei^ 
cise  of  legislative  power,  as  against 
the  original  owner  who  had  always 
been  in  possession  and  whose 
possession  remained  undisturbed 
up  to  the  time  of  the  bringing  of 
an  action  to  obtain  possession 
under  the  tax  deed,  and  where  said 
owner  had  in  fact  cither  paid  his 
taxes  before  sale  or  a  merely  f onnal 
sale  was  made  which  was  void  for 
want  of  j  urisdiction ,  qiuere.  Jodyn 
v.  Eockicell.  884 

17.  The  general  improvement  of 
those  public  highways  of  the  state, 
its  canals  and  its  navigable  rivers, 
is  for  the  benefit  of  the  public  at 
lar^e.  although  some  locality  or 
individual  may  be  benefited  more 
than  others.  Waterloo  W.  M.  Co. 
v.  Shdnahan.  845 

18.  Although  an  expenditure  author- 
ized by  the  legislature  for  such  an 
improvement  may  be  improvident 
or  the  work  prove  useless  to  the 
public,  it  may  not  be  assailed  in 
the  courts  at  the  suit  of  a  private 
individual.    The  legislature,  as  the 


depository  of  the  soyereign  power 
of  the  people,  is  the  exclusive 
judge  of  tne  propriety  of  the 
expenditure  or  the  utility  of 
making  it.  Jd, 

19.  It  ieems  that  generally  the  ques- 
tion as  to  whether  the  use  to  wtiicb 
private  property  is  proposed  to  be 
devoted  by  legislative  power  is 
public  or  private,  is  a  judicial  one 
and  the  courts  are  not  concluded 
by  any  declaration  of  the  law- 
making power  as  to  the  nature  of 
the  use.  Id. 

20.  It  seems  also  that  where  the  legis- 
lature appropriates  public  money 
for  some  improvement,  the  courts 
may  inquire  whether  the  improve- 
ment is  for  a  purpose  which  is 

{)ublic  or  one  merely  private  or 
ocal,  and  if  the  purpose  is  private 
or  local,  whether  the  bill  received 
the  requisite  two-thirds  vote.    Jd. 

21.  The  question,  however,  as  to  the 
nature  of  the  purpose,  must  be 
determined  by  the  language  and 
general  scope  of  the  act;  the  judi- 
cial inquiry  must  be  confined  to 
the  face  of  the  bill  itself  and  to 
things  that  are  the  subject  of  judi- 
cial notice.  Id. 

22.  Where,  therefore,  the  purpose 
declared  in  an  act  appropriating 
public  money  is  a  public  one,  the 
courts  have  no  power,  upon  a  sug- 
gestion that  the  professed  purpose 
was  not  the  real  one,  to  institute 
an  inquiry  upon  the  testimony  of 
witnesses,  and  to  determine  the 
purpose  as  a  matter  of  fact.   Id, 

28.  The  courts  cannot  inquire  into 
the  motives  and  purposes  of  the 
legislature  in  order  to  attribute  to 
it  a  design  contrary  to  that  clearly 
expressed  or  fairly  implied  in  its 
enactment.  It  must  be  assumed 
that  the  legislature  acted  in  good 
faith  and  meant  what  the  bin  ex- 
pressed, although  it  may  be  possi- 
ble to  show,  outside  of  its  language 
and  terms,  that  in  fact  all  ot  the 
larger  part  of  the  benefits  follow- 
ing the  expenditure  will  inure  to 
a  few  individuals.  Id. 

24.  In  an  action  to  restrain  the  state 
officials  and  contractors  with  them 
from  doing  work  authorized  bv 
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the  act  of  1888  (Chap.  825.  Laws 
of  1888),  entitled  "  An  act  to  pro- 
vide for  the  dredging  and  excavat- 
ing the  channel  of  Seneca  river 
and  the  old  Bear  race    *    *    ♦    to 
facilitate  the    passage    of    canal 
boats,"  which  action  was  based 
upon  the  ground  that  the  declared 
purpose  of  the  act  was  not  the 
real  one,  but  that  it  was  in  fact 
simply  for  the  benefit  of  individu- 
als, and  so  was  void,  as  it  appro- 
priated public  money  for  a  local 
and  private  purpose  and  did  not 
receive  the  assent  of  two-thirds  of 
either   house   of    the    legislature 
(State  Const,  art.  1,  §  9),  the  court, 
against  the  defendants'  objection 
and  exception,  entered  into  an  in 
quiry  in  regard  to  the  purpose  of 
the  appropriation,  and  after  re- 
ceiving   the    testimony    of   wit- 
nesses, found  as  a  fact  that  the  im- 
provement could  not  benefit  the 
canal,  but  would  benefit  the  prop- 
erty of  individuals,  and  that  the 
purpose  of  the  appropriation  was 
not  public,  but  pnvate.     Held,  er- 
ror; that  the  purpose  expressed  in 
the  act  was  public,  and  even  if  the 
expenditure  might  be  improvident 
and  the  work  useless  to  the  public, 
of  its  propriety  and  utility  the  leg- 
islature was  the  judge;    that  it 
could  not  be  said  that  the  state 
authorities  were  not  proceeding  in 
good  faith,  the  more  particularly 
as  the  legislature  in  1889  (Chaps. 
461  and  493,  Laws  of  1889)  reap- 
propriated    the    money    to     the 
same  improvement,  increasing  the 
amount.  Id. 

K  It  appeared  that  prior  to  the 
passiige  of  tlie  act,  the  state  had 
diverted  the  waters  of  said  river 
into  the  Cayuga  and  Seneca  canal 
and  so  deprived  riparian  owners, 
on  the  south  side  of  the  river,  of 
its  use.  Held,  assuming  that  the 
zourt  had  power  to  make  the  in- 
quiry and  that  the  purpose  of  the 
ict  'was,  as  was  claimed  by  plain- 
i£f,  to  restore  a  portion  of  the 
vater  so  diverted  to  its  original 
:hannel  and  the  use  of  said  owners 
he  purpose  of  the  expenditure  was 
►ublic,  not  private  or  local,  within 
he  meaning  of  the  Constitution, 
nd  so,  that  the  act  was  valid.  Id. 

The   court  below  also  held  the 
3t  to  be  invalid,  because  the  effect 


was  to  take  the  plaintiff's  property 
for  I  rivate  purposes.  This  deter- 
mination was  based  solely  upon  the 
fact  that  the  improvement  would 
divert  from  the  canal  and  restore 
to  the  channe'  of  the  river,  water, 
the  use  of  which  plaintiff  had  en- 
joyed without  question  for  mwe 
than  twenty  years,  he  having  no 
property  right  therein  save  as  ac- 
quired by  such  user.  Held,  error; 
that  the  use  by  the  plaintiff  of  the 
water  beyond  what  it  was  entitled 
to,  however  long  continued,  and 
whether  adverse  or  by  permission, 
could  not  impair  the  rights  of  the 
state;  and  that,  so  long  as  the  legal 
rights  of  the  plaintiff,  as  between 
it  and  the  state,  were  respected,  it 
could  not  complain.  Id, 

27.  A  contemplated  possible  limited 
use  by  a  few,  and  not  then  as  a  right 
but  by  way  of  permission  or  favor, 
is  not  a  public  use,  and  so  is  not 
sufficient  to  authorize  the  taking 
of  private  property  against  the 
will  of  the  owner.  In  re  S.  R. 
Cable  R.  Co.  408 

28.  Although  it  may  be  within  the 
power  of  the  legislature  to  deprive 
a  corporation  of  a  franchise 
granted  to  it  by  its  charter,  if 
some  public  necessity  demands  it 
the  power  will  not  oe  deemed  to 
have  been  exerted,  in  the  absence 
of  some  unequivocal  expression  of 
legislative  intent.  Suburban  R, 
T.  Co.  V.  Mayor,  etc.  510 


CONSTRUCTION. 

1.  Where  language  is  used  in  a  stat- 
ute which  has  a  natural  and  legiti- 
mate ofllce  to  perform,  a  construc- 
tion which  will  create  a  criminal 
offense  when  none  is  expressed,  is 
not  justified.     Feople  v.    Tannrr. 

416 

2.  That  construction  of  a  statue 
should  be  avoided  which  will  in- 
juriously affect  cxistiner  rights, 
and  one  given  whicli  will  harmon- 
ize its  objects  with  the  i)reserva- 
tion  and  enjoyment  of  all  such 
rights.  Suburban  R.  T.  Co.  v. 
Mayor,  etc.  510 

3.  While  the  courts  may  interpret 
doubtful  or  obscure  phrases  and 
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imperfect  language  in  a  statute  so 
as  to  give  effect  to  the  presumed 
intent  of  the  legislature  and  to 
cariy  out  what  appears  to  be  the 
general  policy  of  the  act,  they  may 
not  import  therein  a  new  provis- 
ion to  cure  a  casita  omissus,  however 
just  and  desirable  it  may  be  to 
supply  the  omitted  provision. 
McKuskie  v.  Hendrickson.         555 


CONTRACTS. 

1.  Plaintiff,  a  banking  corporation 
organized  and  doing  business  in 
the  city  of  New  York,  in  the  usual 
course  of  business,  sent  to  defend- 
ant, a  similar  corporation  doing 
business  in  the  city  of  Memphis,  a 
check  drawn  upon  a  Texas  bank 
for  collection.  Plaintiff  had  for 
two  years  been  accustomed  to  send 
commercial  paper  to  defendant  for 
collection,  including  paper  pay- 
able in  Texas.  Defendant  received 
the  check,  indorsed  it  for  collection 
and  forwarded  it  to  A.  &  L. ,  its 
correspondents  in  Texas,  who 
were  bankers  in  good  standing. 
A.  &  L.  collected  the  check  and 
remitted  to  defendant  their  sight 
draft  for  the  amount  drawn  bv 
them  upon  a  firm  in  New  York 
city.  Defendant  received  the  draft 
and  forwarded  it  to  a  New  York 
bank  for  collection.  Said  bank 
presented  it  to  the  payors;  they 
had  suspended  payment  and  pay- 
ment was  refused.  The  draft  was 
accordingly  protested  and  re- 
turned to  defendant;  the  latter 
mailed  it  to  plaintiff,  but  plaintiff 
refused  to  accept  it.  In  an  action 
to  recover  the  proceeds  of  the 
check,  fidd,  that  plaintiff  was  en- 
titled to  recover.  /Sf.  Nicholas 
Bank  v.  State  N  Sank.  26 

d.  Defendant  claimed  the  contract 
was  a  Tennessee  contract,  and  that 
under  the  law  of  Tennessee  it  was 
not  liable.  For  the  purpose  of 
showing  the  law  of  that  state,  it 

Sut  in  evidence  a  decision  of  the 
upreme  Court  in  that  state,  not 
based  upon  a  statute,  but  upon 
the  principles  of  common  law  sup- 
posed to  be  applicable  to  the  facts 
m  that  case.  Held,  that  the  de- 
cision was  not  binding  upon  the 
courts  of  this  state.  Id. 


8.  It  did  not  appear  how  or  in  what 
manner  the  contract  between  the 
parties  was  made.  Held,  the  claim 
that  the  contract  was  a  Tennesaee 
contract  was  not  sustained;  that, 
in  the  absence  of  proof,  it  could 
not  be  assumed  the  contract  wai 
made  in  Tennessee,  nor  could  it  be 
regarded  as  a  Tennessee  contract 
for  the  reason  that  it  was  to  be 
performed  there;  as,  so  far  as  the 
check  was  concerned,  the  perform- 
ance was  to  be  in  Texas  and  New 
York.  a. 

4.  It  se^ms  that  a  consideration  m 
an  essential  to  an  executed  con- 
tract.    0.  P,  B,  B.  Co,  V.  Forrta. 

88 

5.  An  agreement  to  rescind  a  pre- 
vious contract  containing  mutual 
stipulations  imports  that,  until  re- 
scinded, it  was  recognized  as  sub- 
sisting and  binding  by  both 
parties,  and  the  mutual  releases 
form  a  sufficient  valid  conaidera- 
tion  for  the  new  agreement.      Id. 

6.  A  contract  obtained  by  duress  is 
not  ordinarily  void,  but  merely 
voidable,  and  may  be  subsequently 
ratified  and  confirmed,  and  tble 
party  claiming  to  have  been  con- 
strained, by  afterwards  voluntarily 
acting  upon  it,  thereby  affirms  it« 
validity  and  loses  the  right  to 
avoid  It.  Id, 

7.  One  entitled  to  repudiate  a  con- 
tract on  the  ground  of  duress, 
should  act  promptly.  Id, 

8.  In  an  action  to  recover  poesesson 
of  100  bonds  issued  by  plaintiff, 
it  appeared  that  the  bonds  in  suit, 
with  others,  were  delivered  to  O., 
defendant's  testator,  under  an 
agreement  on  his  part  to  furnish 
plaintiff  certain  rails  and  other 
railroad  material;  that  G.,  having 
failed  to  take  any  steps  towaros 
performing  the  contract,  although 
ijrged  so  to  do,  plaintiff's  presi- 
dent, without  notifying  G.  that  if 
he  did  not  perform,  the  contract 
would  be  considered  rescinded, 
purchased  the  rails,  notified  Q.  of 
this,  claimed  that  the  contract  had 
been  broken  and  demanded  a  sur- 
render of  the  bonds.  Q.  refused 
to  surrender  or  to  consent  to  the 
cancellation  of  the  contract,  unless 
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he  was  allowed  to  retain  100  of 
the  bonds.  Thereupon  an  agree- 
ment was  made  between  tliem  that 
the  contract  should  be  canceled 
and  surrendered,  G.  to  retain  the 
bonds  in  question  upon  his  sur- 
rendering the  others,  which  he 
did.  Interest  on  the  bonds  in  suit 
was  paid  by  plaintiff  to  G.  and  his 
executors  for  about  six  years, 
when  this  action  was  commenced. 
Plaintiff  claimed  that  the  agree- 
ment of  cancellation  was  void,  be- 
cause without  consideration;  also 
that  it  was  invalid,  because  ob- 
tained by  duress.  Held,  that  a  ver- 
dict was  properly  directed  for  de- 
fendants; that  said  agreement  was 
founded  upon  a  sufficient  consid- 
eration, and  if  obtained  by  duress 
was  subsequently  ratified  and  con- 
firmed. Id, 

9.  One  who  has  been  judicially  de- 
termined to  be  a  lunatic  and  for 
whom  a  committee  has  been  ap- 
pointed is  incapable  of  entering 
mto  a  contract,  and  any  contract 
he  assumes  to  make  is  absolutely 
void.     Carter  v.  Beckwith.        312 

10.  By  the  agreement,  upon  which 
this  action  was  brought,  C,  de- 
fendant's testator,  agreed  to  pay 
to  L. ,  one  of  the  plaintiffs,  *  '$3,000, 
in  sodi  manner  as  will  be  accept- 
able to  her."  The  referee  allowed 
interest  thereon  from  the  date  of 
the  agreement.  Held,  error;  that 
interest  would  not  begin  to  run 
until  a  demand  was  made  or  a  suit 
brought.  Lamrence  v.  Church.  324 

11.  The  parties  entered  into  a  verbal 
contract  by  which  plaintiff  agreed 
to  occupy  a  portion  of  defendant's 
farm  for  a  period  of  five  years, 
each  to  do  certain  work  and  fur- 
nish certain  things  specified,  the 

.  receipts  of  sales  of  the  products  of 
the  land  to  be  equally  divided. 
Plaintiff  took  possession  of  the 
.  premises  and  occupied  for  over 
.  two  years,  when  he  was  dispos- 
sessed. In  an  action  to  recover 
damages  for  breach  of  the  agree- 
ment, hddy  that  it  was  void,  as  it 
was  not  to  be  performed  within  a 
year;  that  the  occupancy  under  it 
did  not  create  a  tenancy  from  year 
to  year,  and  the  relation  of  land- 
lord and  tenant  in  any  form  was 
not  created  either  by  the  agree- 


ment or  in  consequence  of  any 
occupancy  under  it;  and  so^  that 
plaintiff  was  not  entitled  to  re- 
cover.    Ungluh  V.  Marvin.       880 

12.  In  an  action  to  recover  an  over 
payment  alleged  to  have  been 
made  to  defendants  upon  a  con- 
tract for  the  purchase  of  railroad 
ties,  it  appeared  that  plaintiff 
agreed  to  take  at  certain  prices  for 
different  woodc,  all  ties  defendants 
could  get  during  the  season,  '*  ties 
to  be  counted  and  paid  for  before 
put  in  the  river."  Defendants 
were  not  paid  more  than  they  were 
entitled  to  for  ties  actually  deliv- 
ered and  accepted,  reckoning  them 
at  the  prices  fixed  by  the  contract. 
The  referee  found  that  the  word 
"counted,"  as  used  in  the  con- 
tract, meant  inspected.  Plaintiff 
claimed  that,  as  on  inspection  part 
of  the  ties  delivered  were  classified 
by  plaintiff's  inspectors  as  seconds, 
and  were  in  fact  seconds,  he  was 
not  bound  to  pay  therefor  the  price 
for  first-clai>s  ties.  Held^  unten- 
able; that  tlip  finding  that  the  word 
"counted"  means  "inspected," 
might  authorize  the  rejection  of 
all  but  first-class  ties,  but  did  not 
in  the  absence  of  a  provision  in 
the  contract  to  that  effect,  justify 
the  conclusion  that  both  firsts  and 
seconds  might  be  accepted  and 
only  the  actual  value  of  the  seconds 
paia  for  them.    Larrowe  v.  Levm, 

593 

13.  A  written  agreement,  while  it 
exists,  must  control  as  to  all  the 
terms  expressed  in  it,  although 
those  terms  differ  from  the  prior 
oral  agreement.  If  the  difference 
was  caused  by  mutual  mistake,  it 
is  necessary  to  reform  the  contract 
so  as  to  express  the  true  agree- 
ment. Linton  v.  Unexcelled  Fire 
Works  Co.  672 

See  Bills,  Notes  ai^d  Checks. 
Composition. 
Specific  Pebformance. 
Warranty. 


CORPORATIONS. 

1.  No  public  policy  forbids  the  trans- 
action of  business  in  this  state  by 
a  corporation  formed  in  another 
state  by  citizens  of  this  state  for 


710 


INDEX. 


the  purpose  of  transacting  business 
here,  or  requires  the  exclusion 
from  recognition  by  the  courts  of 
this  state  of  such  a  corporation. 
Demarest  v.  Flack.  206 

d  The  absence  of  terms  imposed  by 
the  legislature  as  a  conaition  of 
Buch  a  corporation  doing  business 
in  this  state,  furnishes  no  ground 
for  refusing  to  recognize  it.       Id, 

8.  The  power  rests  with  the  legisla- 
ture exclusively  to  say  whether 
any,  and,  if  so,  what,  terms  shall 
be  imposed  upon  such  a  corpora- 
tion as  a  condition  of  its  doing 
business  here,  and  in  the  absence 
of  any  statute  upon  the  subject 
and  unless  it  appears  that  the  cor-^ 

g oration  is  formed  to  do  acts  pro* 
ibited  by  the  laws  of  the  state 
to  its  own  citizens  or  corporations, 
if  it  is  legally  incorporated  and 
entitled  to  recognition  in  the 
courts  of  the  state  where  it  was 
organized,  it  is  entitled  to  recog- 
nition and  protection  in  the  tribu- 
nals of  this  state.  *Id. 

4.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
while  using  a  toboggan  upon  a 
slide  on  premises  in  the  possession 
and  management  of  defendants, 
the  complaint  alleged  that  defend- 
ants were  a  joint  stock  company 
doing  business  in  New  York  city 
under  a  name  given,  and  that  the 
injuries  arose  from  the  negligence 
of  their  employes.  The  answer 
denied  these  allegations.  Upon 
the  trial,  plaintiff  gave  no  evidence 
as  ^o  defendantiJ  being  a  joint  stock 
company,  but  endeavored  to  prove 
a  joint  or  partnership  liability 
based  upon  allegations  that  the 
premises  were  leased  to  them  for 
the  purpose  of  putting  up  tlie  to- 
boggan slides.  Defendants  claimed 
that  they  were  simply  individual 
members  of  and  stockholders  in 
an  Incorporated  company,  which 
hired  the  grounds  and  operated 
the  slides.  They  offered  in  evi- 
dence a  certificate  of  incorporation 
of  such  company  under  the  laws 
of  West  Virginia  and  also  the  Code 
of  said  state.  These  were  objected 
to  on  the  ground  that  the  existence 
or  incorporation  of  such  company 
should  have  been  pleaded.  The 
objections  were  overruled.    Ileld^ 


no  error;  that  the  defense  was  not 
one  necessary  to  be  pleaded,  but 
was  admissible  under  the  general 
denial  in  the  answer.  Id, 

5.  By  said  Code,  it  appeared  that 
such  a  corporation  could  be 
formed  under  the  general  laws  of 
that  state,  and  the  certificate, 
which  was  in  proper  form  and 
properly  signed  and  sealed, showed 
that  all  the  requirements  of  the 
law  had  been  complied  with.  Htld, 
that  the  existence  of  an  organiza- 
tion, so  far  valid  as'  to  entitle  it  to 
recognition  as  a  corporation  in  the 
courts  of  this  state  and  to  transact 
business  here,  was  proved.        Id, 

6.  It  appeared  that  a  resident  of 
New  York  acted  as  president  ol 
the  corporation  under  a  so-called 
election,  although  it  did  not  appear 
how  or  when  he  was  elected;  also 
that  another  resident  of  New  York 
acted  as  treasurer;  that  liie  com- 
pany was  in  possession  of  the 
grounds,  admission  to  which  was 
charged,  and  the  moneys  paid 
went  through  the  treasurer's 
hands.  Held,  that  there  w^as  suffi- 
cient evidence  of  user  to  show  the 
company  had  accepted  its  charter. 

M. 

7.  Under  the  Code  of  West  Virginia, 
the  certificate  is  evidence  of  the 
existence  of  the  corporation;  after 
the  issuing  of  the  certificate,  the 
corporators  named  therein  are  re- 

?[uired  to  appoint  a  time  and  place 
or  a  meeting  of  the  stockholders 
to  elect  directors,  make  by-laws, 
etc. ;  directors  of  such  a  corpora- 
tion are  required  to  be  residents  of 
the  state,  unless  by  resolution 
passed  by  the  corporation  persons 
of  another  state  are  permitted  to 
be  directors.  It  did  not  appear 
that  any  such  resolution  was  passed 
but  it  appeared  that  the  corpo- 
rators and  directors  were  citizens 
of  New  York.  Held,  that  the  elec- 
tion of  non-resident  directors,  with- 
out a  by-law  or  resolution  permit- 
ting it,  would  not  ifm*  facto  dis- 
solve the  corporation,  or  take  away 
its  corporate  rights  or  franchises. 

Id, 

8.  Upon  the  trial  of  an  action, 
brou^^ht  by  tlie  attomev-genend 
in  the  name  of  the  people,  under 
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the  Code  of  Civil  Procedure 
(§  17d8),  to  enforce  the  forfeiture 
of  the  charter  of  a  corporation, 
it  is  incumbent  upon  the  state  to 
show  that  a  cause  of  forfeiture  has 
not  only  been  incurred  by  the  de- 
fendant, but  that  it  continues  to 
exist,  that  its  existence  involves 
some  public  interest,  and  that  the 
court  has  authorized  the  bringing 
of  the  action.  People  v.  U.  db  U. 
R.  R.  Co,  240 

9.  Such  an  action  is  always  within 
the  control  of  the  state,  as  the  sole 
party  interested  to  prosecute  or 
abandon  at  its  will  or  pleasure, 
and  it  may,  through  its  legislature, 
not  only  discontinue  the  action, 
but  waive  or  abolish  causes  of  for- 
feiture, declare  rights  of  action 
and  limit  the  operation  of  the  stat- 
ute by  forbidding  the  prosecution 
of  such  an  action  in  specified 
cases.  Id. 

10.  Although  it  mav  be  within  the 
power  of  the  legislature  to  deprive 
a  corporation  of  a  franchise 
granted  to  it  by  its  charter,  if 
some  public  necessity  demands  it, 
the  power  will  not  be  deemed  to 
have  been  exerted,  in  the  absence 
of  some  unequivocal  expression 
of  legislative  intent.  Suburban  R.  j 
T.  Co.  V.  Mayor,  etc,  510 

11 .  Defendant  is  a  corporation  organ- 
ized under  the  act  of  18^1  (Chap. 
589,  Laws  of  1881),  for  the  pur- 
pose of  erecting  an  apartment- 
house.  In  the  pros^>ectu3  issued 
for  the  purpose  of  inviting  sub- 
scriptions for  the  stock,  it  was 
stated  that  a  subscription  for  sev- 
enty shares  would  entitle  the  sub- 
scriber to  certain  apartments  with- 
out additional  rent.  By  the  by-laws 
adopted  by  the  corporation,  it  was 
provided  that  "all  questions 
*  *  *  as  to  how  and  to  whom 
and  what  rent  the  several  apart- 
ments shall  be  leas<?d,  and  as  to  the 
apportioning  and  distributing  of 
the  Siiid  apartments  among  the 
stockholders,  sliall  be  decided  by 
tlie  vote  of  tlie  majority  of  the 
stock,  and  not  otherwise."  Not- 
withstanding this,  the  directors 
adopted  the  prospectus,  and  in 
pursuance  thereof  a  certain  apart- 
ment was  assigned  to  C,  a  sub- 
scriber. At  a  stockliolders'  meeting 


thereafter  held,  at  which  plain- 
tilf  was  present  as  the  representa- 
tive of  a  stockholder,  the  by  laws 
were  read  and  changes  were  made 
in  the  i)lans  greatly  increasing  the 
expenditures;  plaintiff  voted  in 
favor  of  the  change;  he  subse- 
quently purchased  C.'s  stock  and 
took  possession  of  the  apartment 
assigned  to  him,  which  he  leased. 
At  a  stockholders'  meeting  held 
thereafter,  but  before  the  stock 
was  transferred  to  plaintiff  on  the 
books  of  the  corporation,  it  waa 
unanimously  resolved  that,  in  view 
of  the  increased  expenditure, 
the  capital  stock  should  be  in- 
creased, and  that  the  stockholders 
should  be  charged  ten  per  cent  on 
the  par  of  their  stock  as  rent. 
Upon  the  transfer  of  the  stock  to 
plaintiil,  he  received  a  certificate 
for  his  proportion  of  the  new 
sliares,  as  well  as  for  those  pur< 
chased;  he  refused,  however,  to 
pay  the  rent,  and  when  his  apart* 
ment  was  vacated  bv  his  tenant, 
the  corporation  took  possession 
and  excluded  him  therefrom.  In 
an  action  to  recover  possession, 
fuld,  that  plaintiff  took  his  stock 
subiect  to  tlie  control  of  the  stock- 
holders as  provided  in  the  by-laws; 
that  he  had  no  legal  title  to  the 
apartment,  but  simply  an  ec^uit- 
able  right  to  it  upon  Ihe  conditions 
imposed  by  the  stockholders'  meet- 
ing, and  by  rejecting  those  condi- 
tions he  lost  that  right,  and  so,  had 
no  title  upon  which  he  could  re- 
cover possession.  Compton  v.  T/te 
C/uUca.  637 

12.  Upon  an  application  for  the  vol* 
untary  dissolution  of  a  corporation, 
under  the  provisions  of  the  Codo 
of  Civil  Procedure  (j^§  2149  et  aeq.) 
the  court  acquires  jurisdiction 
upon  a  petition  properly  presented ; 
by  its  appointment  oi  a  receiver 
the  property  of  the  corporation 
comes  into  its  possession,  and  it 
has  power  to  preserve  and  protect 
it ;  for  this  purpose  it  may  prohibit 
any  interference  therewith  in  any 
action  thereafter  instituted.  In  re 
Christian  Jensen  Co.  550 

13.  Even  if  the  order  granted  upon 
the  petition  is  in  some  respects 
irregular,  imperfect  and  informal, 
it  is  not,  because  of  this,  a  nullity. 

Id, 


712 


INDEX. 


14.  While  a  receiver  so  appointed 
may  not  interfere  with  the  prop- 
erty until  he  has  filed  his  bond, 
when  this  is  done  his  title  relates 
back  to  the  date  of  his  appoint- 
ment. Id, 

15.  Even  as  to  property  of  which  the 
corporation  had  wrongfully  ob- 
tained possession  before  the  ap- 

E ointment  of  a  receiver,  after  it 
as  passed  into  his  possession,  the 
owner  may  not,  without  first  ob- 
taining leave  of  the  court,  replevy 
it  in  an  action  against  the  receiver. 

Id. 

16.  An  application  under  said  pro- 
vision prayed  for  a  dissolution  of 
the  corporation;  the  order  granted 
thereon  was  entitled  ' '  In  the  Mat- 
ter of  the  Application  of  the  Di- 
rectors "  of  the  corporation  for  a 
voluntary  dissolution.  The  order 
recited  that  the  corporation  was 
insolvent,  and  required  all  persons 
interested  to  show  cause  why  the 

Erayer  of  the  petitioner  should  not 
e  granted.  HM,  that  this  was 
substantially  a  requirement  to 
show  cause  * '  why  the  corporation 
should  not  be  dissolved,"  and  so 
was  sufficient  in  this  particular. 

Id. 

17.  The  order  did  not  direct  its  pub- 
lication and  did  not  specify  the 
newspapers  in  which  it  was  to  be 
published,  as  required .  (Code  Civ. 
Pro.  §  2424.)  Held,  that  while  this 
was  a  defect,  it  was  not  one  which 
rendered  the  appointment  of  the 
receiver  a  nullity;  also,  that  the 
court  having^  jurisdiction  of  the 
proceedings  had  authority  to  make 
an  order  rmiic  pro  tunc,  correcting 
the  defect.  Id. 

Bet:  Foreign  ConpORATioNS. 

Manufacturing  C/ORPorations. 
Municipal  Corporations. 
Railroad  Corporations. 
Religious  Corporations 


COSTS. 

1.  In  an  action  brought  by  the  at- 
tornev-general,  under  the  Code  of 
Civil  Procedure  (i^i^  1948,  1949),  to 
try  the  title  to  certain  elective 
offices  in  a  religious  corporation, 
the    complaint    demanded    costs 


against  the  defendants,  of  whom 
there  were  ten,  and  that  each  of 
them  be  required  to  pay  to  the 
state  a  fine  of  $2,000,  as  author- 
ized  by  the  Code  (^  1956).  It  did 
not  appear  that  the  oflUces  in  litigS' 
tion  were  of  any  value  in  them- 
selves, or  that  there  were  any 
emoluments  or  pecuniarv  advan- 
tages attached  to  them,  ^he  com- 
plaint was  dismissed  and  an  extra 
allowance  of  $350  was  made,  based 
upon  the  ground  that  the  com- 
plaint contamed  a  claim  of  $20,000. 
Held,  error;  that  the  demand  in 
the  complaint  that  the  defendants 
be  fined  was  not  a  claim  that  could 
form  the  basis  of  an  extra  allow- 
ance; that  the  fine  was  not  a  pari 
of  the  cause  of  action  or  claim,  but 
a  mere  incident  to  success  in  the 
action,  resting  wholly  in  the  dis- 
cretion of  the  court,  which,  if 
plaintiff  had  succeeded,  could  have 
been  imposed  whether  alleged  in 
the  complaint  or  not:  and  that  by 
demanding  it,  plaintiffs  did  not 
engraft  upon  the  complaint  any 
element  of  a  pecuniary  claim 
within  the  meaning  of  that  term 
as  used  in  the  provision  of  said 
Code  (§  3253),  authorizing  an  extra 
allowance.    People  ex  rel.  v.  Adams. 

129 

2.  No  power  is  given  under  said  pro- 
vision to  grant  an  extra  allowance, 
except  upon  the  basis  of  the  value 
of  the  claim  or  subject-matter  in- 
volved in  the  action  and  litigated 
directly,  not  incidentally.  Id. 

3.  In  the  provision  of  the  Code  of 
Civil  Procedure  (§  738),  authoriz- 
ing an  offer  of  judgment  by  a  de- 
fendant and  providing  that  if 
plaintiff  does  not  serve  notice  of 
acceptance  and  **  fails  to  obtain  a 
more  favorable  Judgment,  he  can- 
not recover  costs  from  the  time  of 
the  offer,  but  must  pay  costs  from 
that  time,"  the  words  "time  of 
the  offer"  mean  ''date  of  the 
offer;"  it  speaks  as  of  the  date 
when  it  was  made.  Lynk  v. 
Weaver,  171 

4.  Defendant  offered  Judgment  for  a 
certain  amount,  "with  costs  to 
date;  "  the  offer  was  not  accepted. 
Plaintiff  recovered  Judgment  for 
less  than  the  amount  offered,  bat 
was  allowed  costs  on  the  ground 


INDEX. 


713 


that  the  offer  was  a  nullity  and 
did  not  protect  defendant  against 
costs  subsequent  to  the  offer,  be- 
cause of  the  addition  of  the  words 
**  to  date, "  as  plaintiff,  in  case  of 
acceptance,  would  have  been 
obliged  to  incur  the  fees  for  entry 
of  judgment.  Heldy  error;  that 
the  costs  of  judgment  were  a  por- 
tion of  the  costs  "to  date,"  and 
that  those  words  were  mere  sur- 
plusage. Id. 

5,  Under  the  provision  of  the  Code  of 
Civil  Procedure  (§  3228),  specify- 
ing the  cases  in  which  a  plaintiff 
is  entitled  to  costs,  all  actions  for 
trespasses  on  lands,  so  far  as  costs 
are  concerned,  stand  on  the  same 
footing,  and  in  an  action  for  the 
recovery  of  treble  damages,  as 
well  as  in  other  actions  of  trespass 
where  the  title  to  the  premises 
is  not  put  in  issue,  if  plaintiff 
recovers  less  than  fifty  dollars 
damages,  not  he,  but  the  defendant 
is  entitled  to  costs.     (§  3229.)    Id. 

6.  The  clause  in  said  provision  giv- 
ing to  plaintiff  costs  on  recovery 
of  judgment,  irrespective  of 
amount,  "where  a  claim  of  real 
property  arises  on  the  pleadings," 
refers  to  a  case  where  plaintiff's 
title  is  disputed  by  the  answer. 

Id. 


7.  No  claim  of  title  arises  in  an 
action  of  trespass  on  lands  upon 
a  mere  assertion  of  title  in  the 
complaint,  which  is  not  denied  by 
the  answer,  and  in  such  case  plain- 
tiff, upon  a  recovery  of  less  than 
fifty  dollars,  is  not  entitled  to 
costs.  Id, 

8.  In  an  action  brought  by  the  attor- 
ney-general in  the  name  of  the 
people,  under  the  provisions  of 
the  Code  of  Civil  Procedure 
(§  1798).  to  enforce  the  forfeiture 
of  the  charter  of  a  corporation  an 
extra  allowance  was  granted.  It 
was  conceded  that  the  only  matters 
involved  in  the  action  was  the 
existence  of  the  defendant's  cor- 
porate franchise,  and  that  the  extra 
allowance  must  be  predicated  upon 
the  value  of  the  franchise.  The 
evidence  showed  that  the  corpora- 
tion paid  no  dividends  and  no  in- 
terest on  its  debt,  and  that  its 
gross  earnings  for   the  previous 
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yearivere  insufficient  to  pay  its 
operating  expenses.  The  state, 
however,  had  imposed  a  tax  upon 
"  the  corporate  franchise  and  busi- 
ness "  of  the  company  under  the 
act  of  1881  (Chap.  861,  Laws  of 
1881).  Held,  that  the  allowance 
was  erroneous;  that  the  tax  im- 
posed furnished  no  evidence  of 
the  actual  value  of  the  franchise. 
People  v.  U.  &  D.  R.  R.  Co.      240 

9.  As  costs  are  regulated  by  statute, 
a  party  is  not  entitled  to  them 
unless  he  can  point  to  some  statute 
giving  them  in  such  a  case. 
TdeKuskie  v.  Ilendnckwm.  655 

10.  Plaintiff  recovered  iudgment 
against  defendant  in  a  Justice's 
Court  for  thirty  dollars  and  costs. 
Defendant  appealed  to  the  County 
Court,  demanding  a  new  trial,  and 
served  an  offer  allowing  judgment 
against  him  for  five  dollars.  Plain- 
tiff did  not  accept,  and  made  no 
offer  himself.  On  trial  in  the 
County  Court  a  verdict  was  ren- 
dered for  plaintiff  for  thirty-five 
dollars,  neld,  that  under  the  pro- 
visions of  the  Code  of  Civil  Pro- 
cedure regulating  costs  upon  such 
appeals  (g  3070,  as  amended  by 
chap.  522,  Laws  of  1885),  plaintiff 
was  not  entitled  to  costs.  Id, 

11.  It  seems  the  only  way  a  plaintiff 
can  secure  costs  in  such  a  case  is 
by  making  an  offer  to  take  judg- 
ment for  a  sum  specified,  and  if  de- 
fendant refuses  to  accept  he  is 
liable  to  costs,  unless  the  recovery 
is  more  favorable  to  him  than  the 
offer.  Id. 

12.  Upon  the  granting  of  a  peremp- 
tory writ  of  mandamus,  with  costs, 
an  application  for  a  stay  pending 
appeal  having  been  denied,  de- 
fendant complied  with  the  writ, 
paid  the  costs  and  appealed  to  the 
General  Term,  where  the  appeal 
was  dismissed,  the  court  holding 
that  it  was  not  a  practical  ques- 
tion, the  terms  of  the  writ  having 
been  complied  with.  Held,  error; 
that  the  case  should  have  been 
heard  on  the  merits,  as  defendant 
would  be  entitled  to  a  restoration 
of  the  costs  paid,  in  case  the  order 
were  reversed.  In  re  Martin  v,  W, 
J.  J.  Go.  605 

90 
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Whert  in  actum  hrought  by 

eosecutor  for  eanstructian  of  mil,  it 
teas  found  that  the  action  tooH  not 
brought  in  good  faith,  held,  that  plain- 
tiff was  properly  charged  individuaUy 
with  costs. 

See  Qarl/iek  v.  Vandewrt.         874 


COUNTERr-CLAIM. 


See  Pleading. 


COUNTY  COURT. 

Where  a  defendant  appeals  to 

County  Court  from  judgment  of  Jus- 
tice's Court  arid  demands  a  nete  trial, 
it  seem^  (he  only  tcay  the  plaintiff  can 
secure  costs,  in  case  of  a  recovery  of 
less  than  fifty  dollars,  is  by  making  an 
offer  of judgjnent;  ifdefmdant  refuses 
to  accept,  he  is  liable  for  costs,  unless 
tJie  recovery  is  more  favorable  tlian  the 
offer. 

See  McKu^kie  v.  Hendrickson.   555 


COURT  OF  APPEALS. 

1.  Tlie  Court  of  Appeals,  on  appeal 
to  it,  can  consider  only  errors  al- 
leged to  have  been  committed  by 
the  court  below,  and  the  case  must 
be  heard  upon  the  same  record 
which  was  used  before  the  Gen- 
eral Terra.     People  v.  Ikwey.    606 

2.  A  reversal  of  a  judgment,  there- 
fore, cannot  be  basetl  upon  matter 
subsequently  brought  into  the  case 
by  stipulation,  and  such  a  stipula- 
tion will  be  disregarded.  Id. 

JSee  Appeals. 


COURTS. 

Sec  Coi'NTY  Court. 
Court  of  Appeals. 
General  Term. 
Justices  of  the  Peace. 
Surrogate's  Court. 


CRIMES. 

1.  It  is  competent  for  the  legislative 
power  to  create  new  offenses,  and 
it  may  also  ext<?nd  common-law 
delinitions  of  particular  offenses, 
so  as  to  include  acts  not  punish- 
able   under   and    not    embraced 


within  the  common-law  definition. 
BsopU  V.  Most.  10ft 

2.  Identity,  therefore,  in  the  name 
of  offenses  at  common  law  and 
under  a  statute  does  not  neces- 
sarily imply  that  the  same  precise 
constituents  and  no  others  enter 
into  both.  Id. 


CRIMINAL  ACTION. 

1.  The  right  of  appeal  in  criminal 
cases  is  statutory  only,  and  in  the 
absence  of  a  statute  authorizing  it 
in  a  given  case,  no  appeal  can  be 
taken.     Peoj^  v.  Treaa.  529 

2.  An  order  denying  a  motion  for  a 
new  trial,  made  in  a  criminal  case. 
after  final  affirmance  of  a  Judgment 
of  conviction,  upon  the  ground  of 
newly-discovered  evidence,  is  not 
reviewable  here,  either  ui)on  ap- 
peal or  certiorari.  Id. 

3.  Under  the  provision  of  the  Code 
of  Criminal  Procedure  (§  542), 
which  requires  this  court,  on  ap- 
peal to  It  in  a  criminal  case,  to 
**give  judgment  without  regard 
to  technical  errors  or  defects,  or  to 
exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties," 
where  incompetent  evidence  bear- 
ing upon  a  collateral  issue  has 
been  received,  but  it  appears  that 
the  evidence  could  have  had  no 
important  effect  upon  the  result, 
the  error  is  not  a  sufficient  ground 
for  a  reversal.     People  w  Wayman. 

585 

4.  When,  in  a  criminal  case,  all  the 
forms  of  law  have  been  observed 
and  the  defendant  has  had  every 
opportunity  to  make  his  defense, 
and  his  conviction  has  been  af- 
firmed by  the  highest  court  of  the 
state,  the  contest  in  the  courts 
should  end.    People  v.  JvjgigtK   589 

5.  In  reviewing  the  evidence  on  ap- 
l)eal  in  a  criminal  case  under  the 
Code  of  Criminal  Pnx?edure 
(5-5^  485,  517,  528,  as  amended  by 
chap.  493,  Laws  of  1887).  where 
the  judgment  is  of  death,  thi^ 
court  is  governed  by  the  practice 
regulating  appeals  to  the  Supreme 
Court  in  dealing  with  questions  of 
fact.     People  v.  Loppy,  629 
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6.  Unless,  therefore,  there  are  cir- 
cumstances indicating  some  par- 
tiality, mistake,  error  or  prejudice 
on  their  part,  the  findings  of  the 
jury  on  disputed  and  conflicting 
evidence  must  be  taken  as  conclu- 
sive. Id. 

CRIMINAL  TRIAL. 

1.  It  seems  that  to  uphold  an  indict- 
Bient  for  an  unlawful  assembly 
under  the  Penal  Code  (§  451,  subd. 
8),  it  must  be  proved  that  three  or 
more  persons  being  assembled, 
united  in  attempting  or  threaten- 
ing an  act  *'  tending  towards  a 
breach  of  the  peace  or  an  injury 
to  person  or  property,  or  any  un- 
lawful act."  A  threat  made  by 
one  or  two  persons  only,  although 
in  an  assembly  ot  many  persons, 
would  not  be  indictable.  People  v. 
Most.  108 

2.  It  need  not  affirmatively  appear, 
however,  that  other  persons 
present  when  the  threat  was  made 
uttered  or  repeated  the  same  words; 
participation  in  the  threat  may  te 
shown  by  the  adoption  by  others 
of  the  language  used,  exhibited  by 
their  conduct.  Id. 

8.  M.  was  indicted  under  the  Penal 
Code  for  participating  in  an  un- 
lawful assembly.  The  meeting  in 
question  took  place  the  day  before 
the  hanging  of  the  Chicago  anarch- 
ists. It  was  attended  by  from 
eighty  to  one  hundred  people, 
mostly  anarchists,  in  sympathy 
with  M.,  who  openly  avowed  him- 
self to  be  one.  When  he  entered, 
the  persons  present  hailed  him  as 
their  leader,  and  when  he  de- 
nounced the  authorities  as  the  mur- 
derers of  their  "  friends  and  com- 
rades ''  and  threatened  .  revenge, 
they  applauded  and  cheered  him. 
Jlcld,  that  there  was  sufficient  evi- 
dence of  the  requisite  concurrence 
of  the  statutory  number  to  go  to 
the  jury.  Id. 

4.  M.,  in  his  speech,  denounced  the 
government,  the  officers  of  the  law 
and  the  judges  concerned  in  the 
trial,  advised  his  hearers  to  arm 
and  be  prepared  for  the  revolution 
"not  far  distant,"  and  declared 
that  they  would  avenge  the  blood 
of  their  comrades,   and  declared 


that  the  governor  of  Illinois  would 
not  be  "  spared "  in  the  general 
destruction.  Ue  referred  to  the 
''  police  bloodhounds,"  and  ex- 
claimed, "  God  help  them  if  they 
are  found  in  our  socials."  The 
audience  exhibited  by  their  cheen 
and  appearance  wann  approval  of 
these  Bentaments,  and  when  the 
speaker  said  the  day  of  revolution 
was  "  not  far  distant "  one  of  them 
said  excitedly:  "  Why  not  to-night, 
for  we  are  ready  and  prepared." 
Held,  that  the  evidence  was  suffi- 
cient to  warrant  a  finding  by  the 
jury  that  these  utterances  were 
used  and  understood  as  threats; 
and  that  such  a  finding  was  con- 
clusive upon  this  court.  Id. 

5.  It  is  not  essential  to  the  validity 
of  a  sentence  in  a  capital  case  that 
it  shall  state  the  mode  in  which 
the  death  penalty  is  to  be  inflicted; 
a  statement  that  it  shall  be  in  the 
"  mode  by  law  prescribed  and  pro- 
vided" is  sufficient.  Pe^/pU  v. 
Trezza.  529 

6.  It  is  not  error  for  a  court  to  refuse 
to  embody  the  language  of  an 
elementary  writer  in  a  charge  to 
the  jury;  the  trial  judge  may 
select  the  words  in  which  he 
chooses  to  express  his  views  of  the 
law,  and  unless  he  lays  down  in- 
correct propositions,  or  refuses  to 
instruct  them  as  to  pertinent, 
material  and  necessary  points, 
there  is  no  error  calling  for  the  in- 
terposition of  an  appellate  court. 
People  v.  Way  man.  585 


DAMAGES. 

Defendant  herein  set  up  as  a  coun- 
ter-claim damages  for  an  alleged 
breach  of  a  contract  upon  the  part 
of  plaintiff  not  to  manufacture  cer- 
tain machines  from  defendant's 
pattenis,  except  for  him  or  upon 
his  order.  lUld,  that  the  damages 
to  which  defendant  was  entitled, 
assuming  a  breach  of  the  contract 
was  show^n,  were  simply  the  pro- 
tits  he  would  have  received  had  the 
sale  been  by  him;  that  he  could 
not  include  royalties  or  other  in- 
cidental advantages;  and  that  as 
the  damages  were  unliquidated  it 
would  not  carry  interest  upon  a 
recovery.    Blake  v.  Kiom.  64 
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DEBTOR  AND  CREDITOR. 

1.  The  provisions  of  the  act  in  refer- 
ence to  chattel  mortgages  (Chap. 
279,  Laws  of  1833,  as  amended  by 
chap.  418,  Laws  of  1879),  declaring 
such  a  mortgage  absolutely  void 
as  to  creditors  of  the  mortgagor 
unless  filed  and  refiled  as  pre- 
scribed, confers  no  title  to  the 
mortgaged  property  upon  the 
creditors  and^they  taite  no  interest 
by  virtue  of  the  act;  its  effect  is 
simply  that  in  the  cases  mentioned, 
as  between  the  creditors  and  the 
mortgagor,  the  mortgage  has  no 
force  and  is  to  be  treated  as  if  it 
had  never  existed.  Tremaine  v. 
Mortimer,  1 

2.  The  mortgagors  as  well  as  the 
creditors  can  make  this  claim,  and 
before  the  creditors  acquire  liens 
upon  the  property  by  virtue  of 
executions  or  other  process,  the 
mortgagor  may  sell  or  assign  and 
convey  an  absolute  title,  or  he  may 
deliver  the  property  to  the  mort- 
gagee in  payment  of  his  debt.    Id. 

•3.  A  creditor  may  not,  therefore, 
seize  the  property  under  an  execu- 
tion in  his  favor  and  at  the  same 
time  deny  that  the  mortgagor  has 
any  title.  Id. 

4.  A  creditor  seeking  to  recover  of 
his  debtor  a  balance  alleged  to  be 
due,  where  the  amount  of  the  in- 
debtedness to  him  is  undisputed, 
should  not  be  turned  out  of  court 
because  he  does  not  show  how 
much  should  be  deducted  there- 
from by  way  of  credit.  Cheever 
V.  BrmDJi.  670 

iSf?«  Assignment  (for  Benefit  of 
Creditors). 
Composition. 
Creditor's  StJiT. 


DECEIT. 
Set  Fraud. 

DEED. 

1.  Where  a  highway  is  the  dividing 
line  between  the  lands  of  two  ad- 
joining proprietors,  each  owning 
to  the  center,   and  one  of  them 


conveys,  bounding  the  lands  along 
or  upon  the  highway,  in  the  ab- 
sence of  an  express  reservation  in 
the  deed,  of  his  property  in  the 
highway,  the  deed  conveys  the  fee 
to  the  center,  subject  to  the  public 
easement.      HaJbirman  v.  Baker^ 

253 

\.  Where  the  grantor  owns  the  fee 
of  the  soil  of  the  whole  highway, 
m  the  absence  of  facts  raising  a 
presumption  of  a  contrary  intent, 
the  presumption  is  that  the  grantor 
intended  to  and  the  conveyance 
will  be  deemed  to  convey  tfie  fee 
of  the  whole  highway.  Id. 

\.  In  either  case,  where  by  the  aban- 
donment of  public  easement  the 
highway  ceases  to  exist,  the  land 
comprising  it  reverts  to  the  pri« 
mary  condition  of  ownership  and 
of  use,  and  becomes  a  parcel  ol 
the  adjoining  property,  and  the 
grantee  is  entitled  to  the  poBsession 
of  that  portion  conveyed  by  hi^ 
deed.  *  Id. 

\.  Where,  therefore,  certain  lands  in 
the  city  of  New  York  were  con- 
veyed, bounded  on  the  westerly 
side  by  an  old  road,  title  to  the 
center  whereof  was  in  the  grantor, 
and  on  the  north  by  a  road  leading 
eastwardly  from  the  other,  title  to 
the  whole  of  which  was  in  the 
grantor,  and  where,  in  the  subse* 
q^uent  laying  out  and  opening  of 
city  streets,  the  public  use  of 
pieces  or  gores  of  land,  parts  of 
the  old  road  included  in  said  titles, 
was  abandoned,  Juld^  that  the 
right  to  such  use  reverted  to  the 
successor  in  title  to  said  grantee; 
that  he  had  a  full  title  to  and  right 
to  convey  the  land  bounded  )yj 
the  new  streets;  and  so,  was  enti- 
tled to  a  judgment  requiring  a 
specific  perfonnance  of  a  covenant 
for  the  purchase  thereof.  Id. 

5.  It  seem*,  the  rule  is  different 
where  the  description  in  a  deed 
bounds  the  land  by  the  side  of  the 
highway,  or  where  there  is  a  city 
street  the  title  to  which  ia  in  the 
municipality.  Id. 

6.  The  heirs  of  the  decedent,  there- 
fore, or  his  residuary  devisees,  talDO 
no  direct  interest  therein,  and  it  is 
not  essential  in  order  to  convey  a 
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good   title  for  them  to  join  in  a 
conveyance  of  the  premises.     Id. 

7.  Nor  is  such  joinder  required  be- 
cause of  the  fact  that  the  mort- 
gagee took  possession  of  the  mort- 
gaged premises,  unless  it  appears 
that  such  possession  had  been  for 
a  sufficient  length  of  time  to  give 
title  by  adverse  possession.        Jd. 

8.  A  general  warranty  in  a  deed,  not 
limited  b^  other  parts  thereof, 
however  it  technicidly  operates,  is 
only  consistent  with  an  intention 
of  the  grantor  to  convey^  the  whole 
estate.    Tham/pson  v.  Sampson,  270 

9.  The  rule  that  there  is  no  estoppel 
where  an  interest  passes,  does  not 
apply  to  conveyances  intended  to 
pass  the  whole  title,  although  the 
grantor  had  a  limited  interest 
which  was  carried  by  the  convey- 
ance. Id. 

10.  Where,  however,  one  without 
title  or  authority  from  the  real 
owner  to  sell,  assumes  to  sell  and 
convey  land  in  fee,  and  the  owner, 
knowmg  the  facts,  consents  to  and 
does  accept  the  proceeds  of  the 
sale  in  full  satisfaction  of  his  inter- 
est, this  operates  as  a  confirmation 
of  the  unauthorized  sale,  and  pre- 
cludes the  owner  from  asserting 
his  legid  title.  Id. 

11.  "  Mary  E.,"  the  wife  of  T.,  died 
in  1845  seized  of  certain  premises 
in  the  city  of  New  York,  the  title 
to  which  vested  in  her  upon  the 
death  of  E.,  her  mother.  The 
title  descended  upon  the  death  of 
*'  Mary  E."  to  her  five  infant  chil- 
dren, subject  to  the  life  estate  of 
her  husband,  as  tenant  by  the  cur- 
tesy; he  married  again,  his  second 
wife  having  the  same  baptismal 
name  and  middle  initial  as  the  first, 
t.  d.,  "  Mary  E."  In  1853,  T.  and 
his  wife  joined  in  a  warranty  deed 
of  the  premises,  her  name  being 
given  therein  as  "Mary  E."  T. 
represented  to  the  grantees  that 
his  wife  named  in  the  deed  was  the 
sole  surviving  child  of  E.  and  that 
the  property  Delonged  to  her,  and 
in  the  deed  the  devolution  of  title 
was  recited.  The  grantees  pur- 
chased in  good  faith,  paying  a 
consideration,  which  was  the  full 
value    of     the    premises.     The 


grantees  took  possession,  built 
upon  and  thereafter  transferred 
the  property,  neither  they  nor 
their  successors  in  interest  having 
any  knowledge  of  the  fraud  or 
the  defect  in  their  title  until  after 
the  death  of  T.  who  died  in  1882. 
In  an  action  of  ejectment  there- 
after brought  by  the  children  of 
the  first  wife,  lield,  that  the 
grantees  of  T.  acquired  under 
their  deed  only  his  lite  estate;  that 
the  title  of  the  children  was  un- 
affected by  the  fraud  committed 
by  him,  and  the  deed  was  no  ob- 
stacle to  a  recovery  by  them  of 
their,  inheritance  on  the  termina- 
tion of  the  life  estate;  also  that 
their  right  of  action  did  not  arise 
until  after  the  death  of  their 
father,  and  so  that  the  Statute  of 
Limitations  was  not  a  bar  to  the 
action;  that  the  execution  by  him 
of  a  deed  purporting  to  convey  a 

freater  estate  than  he  possessed 
id  not  operate  as  a  forfeiture  of 
that  estate  (1  R.  S.  739,  §  145),  but 
passed  it  to  the  grantees.  Id.^ 

12.  The  trial  court  found,  upon  evi- 
dence sufficient  to  sustain  the  find- 
ings, that  the  consideration  re- 
ceived by  T.  went  into  other 
property  which  the  plaintiffs,  with 
Knowledge  of  the  facts,  accepted 
in  substitution  for  their  interests. 
IMd,  that  plaintiffs  were  thereby 
precluded  from  asserting  their 
title;  that  while  the  death  of  T. 
only  conveyed  his  life  estate,  it 
purported  to  convey  and  it  was 
the  intent  of  the  grantors  to  con- 
vey the  entire  fee,  and  so,  the 
grantees  were  entitled  to  avail 
themselves  of  the  equities  growing 
out  of  the  disposition  of  the  pro- 
"^eeds.  Id. 

13.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  739,  §  143),  pro- 
viding that  no  greater  interest 
shall  pass  by  a  grant  or  conveyance 
than  the  grantor  himself  possessed 
or  could  lawfully  convey  at  the 
time  of  the  delivery  of  the  deed, 
although  it  undertakes  to  convey 
a  larger  interest,  was  simply  in- 
tended to  do  away  with  the  com- 
mon-law doctrine  whereby  a  feoff- 
ment by  a  life  tenant  or  by  a  per- 
son in  possession  of  lands,  and 
other  common-law  modes  of  as- 
surance by  fine  and  delivery,  had 
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the  power  of  creating  an  estate  in 
fee,  divesting  the  title  of  the  true 
owner.  Id. 

See  Comp'srolleb's  Deed. 


DEFENSES. 

1.  Under  a  liquidation  agreement 
between  a  corporation  ana  its  cred- 
itors, plaintiffs  were  appointed 
trustees.  In  an  action  upon  cer- 
tain promissory  notes  given  for 
property  purchased  by  defendant 
of  the  trustees  after  they  had  as- 
sumed the  trust,  the  answer  al- 
leged that  defendant,  as  creditor, 
was  induced  to  become  a  party  to 
the  liquidation  agreement  by  raise 
representations,  and  asked  to  have 
the  same  set  aside  and  canceled  as 
to  him.  Held,  that  a  demurrer  to 
the  answer  was  properly  sustained ; 
that  it  set  up  no  defense,  as  fraud 
inducing  the  execution  of  the  con- 
tract was  no  answer  to  defendant's 
obligation  to  pay  for  property  pur- 
chased of  the  trustees.  OtU  v. 
SharUs,  45 

2.  The  doctrine  of  acquiescence  as  a 
defense  to  an  equity  acLion  is  lim- 
ited to  actions  of  an  equitable 
nature  exclusively,  or  to  those 
where  the  legal  right  has  expired, 
or  the  party  has  Tost  his  right  of 
property  by  prescription  or  ad- 
verse possession.  Oalway  v.  Met. 
E.  R.  Co,  132 

8.  Where  a  legal  right  is  involved, 
and  upon  grounds  of  equity  juris- 
diction the  courts  have  been  called 
upon  to  sustain  the  legal  right, 
the  mere  laches  of  a  party,  un- 
accompanied by  circumstances 
amounting  to  an  estoppel,  consti- 
tute no  defense.  Id. 


DEFINITIONS. 

1.  The  word  "  willfully  "  in  the  pro- 
vision of  the  Penal  Code  (§  689), 
declaring  that  "  any  person  who 
willfully  or  maliciously  displaces, 
removes,  injures  or  destroys 
*  *  *  a  pipe  or  main  for  con- 
ducting water  or  gas  *  ♦  ♦ 
is  punishable  by  imprisonment," 
means  not  simply  a  voluntary  and 
intentional  act,  which  is  in  fact 


wrongful,  but  one  done  with  a 
wrongful  purpose,  with  a  design 
to  injure  another,  or  from  mere 
wantonness  or  lawlessness.  Wan 
v.  Stephens.  128 

2.  In  the  provision  of  the  Code  of 
Civil  Procedure  (§  738),  authoriz- 
ing an  offer  of  judgment  bv  a  de- 
fendant and  providing  that  if 
plaintiff  does  not  serve  notice  of 
acceptance  and  '*  fails  to  obtain  a 
more  favorable  judgment,  he  can- 
not recover  costs  from  the  time  vf 
the  offer,  but  must  pay  coats  from 
tliat  time,"  the  words  "  time  of  the 
offer"  mean  "date  of  the  offer;" 
it  speaks  as  of  the  date  when  ii 
was  made.     Lynk  v.  Weaver,    171 


DEMURRER. 
See  Pi.£ADiNG. 


DISORDERLY  HOUSES. 
See  Bawdy  Houses. 


DURESS. 

1.  A  contract  obtained  by  duress  is 
not  ordinarily  void,  but  mereiy 
voidable,  and  may  be  subse- 
qcntly  ratified  and  confirmei,  and 
the  party  claiming  to  have  been 
constrained,  by  afterwards  volun- 
tarily acting  upon  it,  thereby 
affirms  its  validity  and  loses  the 
right  to  avoid  it.  0.  P.  R.  R.  Co. 
V.  Forrest.  83 

2.  One  entitled  to  repudiate  a  con- 
tract on  the  ground  of  duress, 
should  act  promptly.  Id. 

3.  Plaintiff's  complaint  set  forth  a 
cause  of  action  for  malicious 
prosecution  and  alleged  that 
plaintiff  had  executed  a  release 
thereof,  which  release  was  ex- 
torted by  threats  and  under  du- 
ress. The  relief  asked  was  that  the 
release  be  canceled  and  damages 
awarded  for  the  malicious  prose- 
cution. It  appeared  that  the  re- 
lease was  executed  after  bail  had 
been  given  by  plaintiff  on  his  ar- 
rest and  against  the  advice  of  his 
counsel.  Held,  that  a  finding  tliat 
plaintiff    executed    said    release 
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freely  and  willing  and  without 
coercion  or  fear,  was  justified. 
/3tonov,  WeiUer.  655 


EASEMENTS. 

1.  Owners  of  lots  abutting  on  a 
city  street,  the  fee  of  which  ia  in 
the  municipality  for  street  uses, 
although  they  have  no  title  to  the 
soil  are  entitled  to  the  benefit  of  the 
street  in  front  of  their  premises 
for  access  and  other  purposes,  and 
cannot  be  deprived  thereof  without 
compensation.  Beiningv.N,  F., 
L.  d  W.  R.  Co,  157 

2.  The  right  of  such  owners  is  not 
so  absolute  in  its  character  that 
thev  can  resist  or  prevent  any 
and  all  interference  with  the 
street,  to  their  detriment;  nor  can 
the^  assert  it  to  stay  the  munici- 
pality in  the  control,  regulation  or 
improvement  of  the  streets  in  the 
public  interests,  although  it  may 
be  made  to  appear  that  the  priv- 
ileges said  owners  had  enjoyed 
and  the  benefits  they  had  derived 
from  the  street  would  be  curtailed 
or  impaired,  to  their  injury,  bv 
the  changes  proposed.  Id, 

8.  As  against  abutting  owners, 
leaving  no  title  to  the  bed  of  a  city 
street,  it  is  competent  for  the 
legislature  to  authorize  the  con- 
struction of  a  horse  or  steam  sur- 
face railroad  therein,  without 
making  compensation  to  them  for 
consequential  damages  arising 
from  a  reasonable  use  of  the  street 
for  purposes  of  such  a  railroad, 
not  exclusive  in  its  nature,  and 
when  the  road  is  substantially  on 
the  same  grade  as  the  street  itself 
and  passage  across  and  through 
the  same  is  left  free  and  unob- 
structed for  the  public  use.        Id. 

4.  Where,  however,  the  street  is 
practically  and  substantially 
closed  against  such  owners  for  or- 
dinary street  uses,  they  are  en- 
titled to  compensation.  Id. 

See  Highways. 


ELECTION  OF  OFFICERS. 

1.  By  the  charter  of  the  village  of 
AVellsburg  (Chap.   291,  Laws   of 


1870,  as  amended  by  chap.  68, 
Laws  of  1887,  and  chap.  172, 
Laws  of  1888).  every  person 
elected  or  appointed  to  office  is  re- 
quired to  take  and  file  with  the 
clerk  of  the  village  an  oath  of 
office.  By  an  ordinance  of  the 
board  of  trustees  authority  was 
conferred  upon  said  clerk  to  ad- 
minister such  oath.  A  majority 
of  the  inspectors  of  election 
signed  a  statement  as  to  the  re- 
sults of  an  annual  election  for 
village  officers,  which  was  filed 
with  the  clerk;  this  showed  that 
there  were  one  hundred  and 
thirty-six  ballots  cast  for  presi- 
dent, of  which  sixty-six  were  cast 
for  the  relator,  "Morris  A. 
Young,"  one  for  •*  Morris  Young," 
one  for  *'M.  A.  Young,"  one  was 
defective,  and  one  blank.  De- 
fendant, the  village  clerk,  when 
applied  to  for  that  purpose,  re- 
fused to  administer  the  oath  of 
office  to  the  relator,  claiming  that 
he  was  not  legally  elected.  Held, 
that  a  mandamus  was  properly 
granted,  requiring  defendant  to 
perform  this  duty;  that  he  was 
not  called  upon  to  decide  as  to  the 
legality  of  the  plaintiff's  election; 
but,  in  his  ministerial  capacity, 
was  obliged  to  administer  the 
oath,  if  prima  facie,  it  appeared, 
as  it  did  in  this  case,  that  the  in- 
dividual desiring  to  be  sworn  had 
the  greatest  number  of  votes,  at 
least  if  he  was  not  known  to  be 
ineligible;  also,  that  a  certificate 
from  the  inspectors  as  to  the  re- 
lator's election  was  not  requisite. 
People  ex  rcl.  v.  Straight.  545 

2.  As  to  whether  the  clerk  might  re- 
fuse to  administer  and  file  such 
oath,  if  the  applicant  was  known 
to  be  ineligible,  qncsre.  Id. 


EMINENT  DOMAIN. 

1.  It  »€€7n8  that  generally  the  ques- 
tion as  to  whether  the  use  to  which 
private  property  is  proposed  to  be 
devoted  by  legislative  power  is 
public  or  private,  is  a  judicial  one 
and  the  courts  are  not  concluded 
by  any  declaration  of  the  law-mak- 
ing power  as  to  the  nature  of  the 
use.  Waterloo  W.  M.  Co,  v.  Shana- 
Tian.  845 
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2.  Property  nequired  by  the  state  for 
canal  purposes  may  be  taken  in  a 
summary  way  without  the  aid  of 
judicial  proceedings;  the  title  or 
the  right  to  the  use  may  be  ac- 
quired at  anj  time,  and  need  not 
be  obtained  m  advance.  Id. 

8.  A  contemplated  possible  limited 
use  by  a  few,  and  not  then  as  a 
right  but  by  way  of  permission  or 
favor,  is  not  a  public  use,  and  so  is 
not  sufficient  to  authorize  the  tak- 
ing of  private  property  against  the 
will  of  the  owner.  In  re  8.  R. 
Cable  R.  Co,  408 

4.  Upon  an  application  to  appoint 
commissioners  to  appraise  private 
property  sought  to  be  acquired  by 
a  corporation  organized  under  the 
act  of  1888  (Chap.  462,  Laws  of 
1888),  which  authorizes  the  forma- 
tion of  elevated  tramway  corpora- 
tions for  the  transportation  of 
freight  and  the  condemning  of 
private  lands  for  the  corporate 
purposes,  these  facts  appeared: 
The  petitioner's  articles  of  associa- 
tion state  that  it  was  formed  for 
the  purpose  of  constructing  main- 
tainmg  and  operating  an  elevated 
tramway  between  two  points 
specified,  *'a  distance  of  about 
four  miles."  The  map  originally 
filed,  and  the  only  one  fil^,  did 
not  include  the  lands  in  question. 
The  tramway  had  been  built  and 
was  in  operation  for  a  distance  of 
about  three  and  one-half  miles. 
One  of  the  termini  was  upon  the 
lands  of  a  manufacturing  corpora- 
tion, the  other  upon  the  lands  of 
the  petitioner,  near  the  manufac- 
tory of  said  corporation.  The  in- 
corporators of  the  petitioner  were 
stockholders,  interested  in  said 
corporation,  and  the  petitioner 
was  organized  and  thus  far  has 
been  operated  exclusively  as  an 
instrumentality  to  facilitate  the 
business  of  the  corporation.  The 
lands  sought  to  be  acquired  were 
to  increase  the  petitioner's  terminal 
facilities  at  the  northern  terminus 
of  its  road.  There  is  no  public 
highway  leading  to  this  terminus. 
All  that  was  claimed  by  the  peti- 
tioner was  that  the  surplus  of  the 
capacity  of  the  road,  after  supply- 
ing the  wants  of  said  manufactur- 
ing corporation,  was  to  be  let  to 
some  one  individual  engaged  in 


selling  coal,  to  be  used  in  trai-s- 
porting     that     article.      As     to 
whether  there  would  be  any  sucb 
surplus  or  whether  it  could  be 
availed  of  by  the  public,  did  not 
appear.    It  also  appeared  that  the 
petitioner  had  lands  which  could 
bo  used  for  the  purpose  for  which 
the  land  in  question  was  desired, 
but    not  as  conveniently.    Held, 
that  the  use  for  which  the  land  was 
sought  to  be  acquired  was  not 
public,  but  private,  and  that  the 
petitioner  8  application  was  prop- 
erly  denied.  irf. 

5.  A  railroad  corporation  duly  organ- 
ized under  and  in  pursuance  of  the 
'*  Rapid  Transit  Act"  (Chap.  e06. 
Laws  of  1875),  acquires  by  the  act 
of  incorporation,  and  upon  obtain- 
ing the  necessary  consents  of  the 
public  authorities  and  the  prop- 
erty owners,  an  indefeasible  right 
to  construct  its  road  upon  the 
route  or  routes  designated  in  its 
articles  of  incorporation;  the  lands 
necessary  for  the  purpose  are  by 
the  sovereign  power  appropriated 
to  that  exclusive  use,  and  a  lien  is 
impressed  upon  them  in  favor  of 
the  corporation,  which  ripens  into 
title  through  purchase  or  con- 
demnation proceedings;  the  sub- 
sequent condenmation  of  the  lands 
in  the  course  of  the  railroad  con- 
struction is  merely  incidental,  in 
order  to compensateproperty  hold- 
ers. StUmrban  B.  T.  €h.  v.  Mayor, 
etc,  510 

6.  The  distinction  between  such  a 
corporation  and  one,  organized 
unoer  the  General  RailrcMid  Act 
pointed  out.  Id. 

7.  Prior  to  the  passage  of  the  act  of 
1884  (Chap.  522,  Laws  of  1884), 
providing  for  the  laying  out  of  new 
parks  in  the  city  of  l^ew  York, 
plaintiff  had  been  organized  under 
the  "  Rapid  Transit  Act;"  one  of 
its  routes,  as  located  by  the  articles 
of  association  and  to  which  the 
necessary  consents  of  the  public 
authorities  and  property  holders 
had  been  obtained,  ran  through 
private  grounds.  These  were  m- 
cluded  in  one  of  the  parks  desig-. 
nated  in  said  act;  subsequent  to^ 
its  passage,  plaintiff,  by  condeoma-^ 
tion  proceedings,  acquired  the 
right  to  the  strip    of  land  over 


INDEX. 


721 


"Which  the  route  was  located.  The 
commissioners  of  estimate,  ap- 
pointed under  the  act  of  1884, 
made  an :  >ward  to  plaintiff,  as  the 
value  of  the  strip,  which  it  re- 
fused to  receive .  The  city  author- 
ities, claiming  to  have  acquired 
the  fee,  took  possession  of  the 
strip  and  prevented  plaintiff  from 
proceeding  with  its  work  of  con- 
struction thereon.  In  an  action  to 
determine  the  rights  of  the  parties, 
held,  that  plaintiff,  by  and  upon  its 
organization,  became  possessed  of 
the  absolute  and  exclusive  fran- 
cnise  to  construct,  operate  and 
maintain  its  road  over  the  strip  in 
question,  which  operated  to  vest 
in  it  a  legal  right  to  have  said 
strip;  that  said  franchise  was  not 
impaired  by  the  fact  that  the  work 
of  actual  construction  had  not  been 
commenced  or  the  land  condemned 
before  the  passage  of  the  act  of 
1884,  and  plaintifFwas  not  divested 
thereof  by  the  proceedings  imder 
said  act;  that  it  was  inoperative  to 
take  away  or  to  authorize  a  de- 
privation or  curtailment  of  such 
right;  that  it  was  not  necessarily 
to  be  inferred  from  the  language 
of  the  act  that  it  was  the  legisla- 
tive intent  to  destroy  the  prior 
public  use  included  m  plaintiff's 
franchise,  but  rather  that  the  two 
uses  should  stand  together;  and 
that  the  appropriation  for  a  public 
park  was  mtended  to  be  subject  to 
the  exercise  by  the  plaintiff  of  its 
franchise.  Id, 

EQUITY. 

1.  The  doctrine  of  acquiescence  as 
a  defense  to  an  equity  action  is 
limited  to  actions  oi  an  equitable 
nature  exclusively,  or  to  those 
where  the  legal  right  has  expired, 
or  the  party  has  lost  his  right  of 
property  by  prescription  or  adverse 
possession.  Qalway  v.  Met.  E.  E. 
Co.  132 

2.  Where  a  legal  right  is  involved, 
and  upon  grounds  of  equity  juris- 
diction the  courts  have  been  called 
upon  to  sustain  the  legal  right,  the 
mere  lacTies  of  a  party,  unaccom- 
panied by  circumstances  amount- 
ing to  an  estoppel,  constitute  no 
defense.  Id. 

8.  The  rule  requiring  promptness  in 
soliciting    the    intervention  of    a 
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court  of  equity,  is .  always  ad- 
dressed to  the  discretion  of  the 
court  and  varies  according  to  the 
'  situation  of  the  parties,  the  nature 
of  the  relief  demanded  and  the  cir- 
cumstances of  the  case.  Id. 

4.  A  court  having  authority  to  grant 
a  perpetual  injunction  to  restrain 
such  continuous  trespasses,  does 
not  impair  the  exercise  of  its  au- 
thority by  permitting,  and  it  may 
permit,  the  wrong-doer  to  escape 
Its  effect  by  voluntarily  paying 
the  owner  a  specified  sum  for  the 
property  injured.  Id. 

JSte  Injuncjtion. 

Specific  Performance. 


ERROR. 

Upon  the  trial  of  an  action  for  the 
conversion  of  a  quantity  of  lum- 
ber, which  plaintiffs  claimed  had 
been  sold  by  defendant  to  G.  &  E. 
H.,  their  assignors,  defendant 
claimed  that  it  was  the  intention 
and  agreement  of  the  parties  that 
it  should  retain  the  title  to  the 
lumber  until  it  had  been  used  in 
the  construction  of  two  boats 
which  G.  &  E.  H.  had  contracted 
to  build  for  it.  The  plaintiff  of- 
fered in  evidence  an  order  ad- 
dressed to  defendant's  agent  for 
the  lumber;  also  a  bill  therefor 
sent  by  defendant,  in  which  G.  <& 
E.  H.  were  specified  as  debtors  to 
defendant  for  the  lumber,  the 
items  of  which  were  stated,  with 
the  prices.  Defendant  then  of- 
fered to  show  by  its  agent,  who 
sent  the  bill,  that  it  was  sent 
merely  as  a  memorandum  of  the 
value  of  the  lumber,  and  to  notify 
G.  «&  E.  H.  for  what  amount  they 
would  be  required  to  account  on 
the  settlement  of  the  boat  con- 
tract. This  offer  was  overruled 
and  the  evidence  excluded,  ffeld, 
error.  Crosby  v.  Prest.,  etc,,  D.  & 
H.  a  Co.  641 


ESTOPPEL. 

1.  Neither  the  verdict  of  a  jury  nor 
the  findings  of  a  court  in  a  prior 
action  upon  the  precise  point  in- 
volved in  a  subsequent  action  be- 
tween the  same  parties  constitute 
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a  bai',  unless  followed  by  a  Judg- 
ment based  thereon,  or  into  wliich 
the  verdict  or  findings  entered; 
the  Judgment  is  the  bar.  not  the 
preliminary  determination  of  the 
court  or  jury.    Springer  v.  Bien. 

99 

"8.  So  also,  although  a  judgment  has 
been  entered  in  a  prior  action,  it 
does  not  prevent  the  re-litigation 
of  a  fact  litigated  and  found  in 
such  action,  which  was  wholly  ir- 
relevant to  the  issues  therein,  and 
did  not  enter  into  and  was  not  in- 
volved in  the  final  judgment.    Id, 

8.  The  rule  that  there  is  no  estoppel 
where  an  Interest  passes  by  a  deed 
does  not.  apply  to  conveyances  in- 
tended to  pass  the  whole  title,  al- 
though the  grantor  had  a  limited 
interest  which  was  x^arried  by  the 
conveyance.  Thompson  v.  Simp- 
ton,  270 

4.  The  Statute  of  Frauds  is  not  an 
obstacle  to  the  enforcement  by  a 
court  of  equity  of  the  doctrine 
that  the  owner  of  land  may  by  his 
acts  preclude  himself  from  assert- 
ing his  legal  title  against  one  who, 
in  reliance  thereon,  has  placed  him- 
self in  a  position  where  to  allow 
the  legal  owner  of  the  land  to  as- 
sert his  right  would  operate  as  a 
fraud  upon  the  other  party;  that 
court  will  not  permit  a  statute 
made  for  the  prevention,  to  be 
used  as  an  instrument^  of  fraud. 

IcL. 

5.  It  seemSy  a  party  is  concluded  from 
denying  his  own  acts  or  admis- 
sions which  were  e.xpressly  de- 
signed to  influence  the  conduct  of 
another,  and  which  did  so  influence 
it,  where  such  denial  would  ope- 
rate to  the  injury  of  the  latten 

Id. 

6.  It  deems  also,  an  estoppel  may 
arise,  although  there  was  no  de- 
signed fraud  on  the  part  of  the 
person  sought  to  be  estopped;  it 
may  arise  also  where  there  is  a 
duty  to  speak  and  the  party  upon 
whom  the  duty  rests  has  an  op- 
portunity and  knowing  the  cir- 
cumstances requiring  bim  to 
speak,  keeps  silent,  and  it  is  not 
necessary  that  the  duty  to  speak 
should  rest  upon  any  agreement, 


or  legal  obligation;  it  arises  when- 
ever principles  of  natural  justice 
require  the  disclosure.  Id. 

7.  The  owner,  however,  of  property, 
which  another  has  assumed  to 
convey  without  authority,  is  not 
precluded  by  mere  silence  from 
subsequently  claiming  it.  There 
must  have  been  an  occasion  and 
duty  to  speak,  and  it  must  appear 
that  such  omission,  upon  oppor- 
tunity presented,  was  intentional, 
or  in  negligent  disregard  of  the 
plain  dictates  of  conscience  and 
justice.  Id. 

8.  The  mere  fact  that  another  may 
act  to  his  preiudioe,  if  the  true 
state  of  things  is  not  disclosed,  does 
not  render  snenee  culpable,  or  ef- 
ficient to  estop  the  true  owner;  he 
owes  no  duty  of  active  diligence 
to  protect  the  other  party  from 
injury.  There  must  be  a  standing 
by  and  encouragement  or  acqui- 
escence by  the  true  owner  in  acts 
inconsistent  with  his  right,  know- 
ing that  the  other  party,  acting 
under  a  false  impression,  is  about 
to  do  what  will  result  in  his  injun^. 

9.  The  doctrine  of  equitable  estop- 
pel, when  invoked  to  bar  the  legal 
title  to  land,  should  be  cautiously 
applied,  and  only  when  the 
groimds  for  its  application  are 
clearlv  and  satisfactorily  estab- 
lishea.  Id, 

10.  Where,  however,  one  without 
title  or  authority  from  the  real 
owner  to  sell,  assumes  to  sell  and 
convey  land  in  fee,  and  the  owner, 
knowing  the  facts,  consents  to  and 
does  accept  the  proceeds  of  the 
sale  in  full  satisfaction  of  his  in- 
terest, this  operates  as  a  confirma- 
tion of  the  unauthorized  sale,  and 
precludes  the  owner  from  assert- 
ing his  legal  title.  Id. 

11.  "  Mary  E.,"  the  wife  of  T..  died 
in  1845,  seized  of  certain  premises 
in  the  city  of  New  York,  the  title 
to  which  vested  in  her  upon  the 
death  of  E.,  her  mother.  The 
title  descended  upon  the  death  of 
''Mary  E."  to  her  five  infant  chU- 
dren,  subject  to  the  life  estate  of 
her  husband,  as  tenant  by  the 
curtesy;  he  married  again,  hu  see- 
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ond  wife  having  the  same  bap- 
tismal name  and  middle  initial  as 
the  first,  ».  «.,  ''Mary  E."  In 
1853  T.  and  his  wife  joined  in  a 
warranty  deed  of  the  premises, 
her  .name  being  given  therein  as 
* '  Mary  E. "  T.  represented  to  the 
grantees  that  his  wife  named  in 
the  deed  was  the  sole  surviving 
child  of  E.,  and  that  the  property 
belonged  to  her,  and  in  the  deed 
the  devolution  of  title  was  re- 
cited. The  grantees  purchased 
in  good  faith,  paying  a  consid- 
eration, which  was  the  full  value 
of  the  premises.  The  grantees 
took  possession,  built  upon  and 
thereafter  transferred  the  prop- 
erty, neither  they  nor  their  suc- 
cessors in  interest  having  any 
knowledge  of  the  fraud  or  the  de- 
fect in  their  title  until  after  the 
death  of  T.  who  died  in  1883.  In 
an  action  of  ejectment  thereafter 
brought  by  the  children  of  the  first 
wife,  the  trial  court  found,  upon 
evidence  sufficient  to  sustain  the 
findings,  that  the  consideration 
received  by  T.  went  into  other 
property  which  the  plaintiffs,  with 
knowleage  of  the  facts,  accepted 
in  substitution  for  their  interests. 
Meld,  that  plaintiffs  were  therebpr 
precluded  from  asserting  their 
title;  that  while  the  death  of  T. 
only  conveyed  his  life  estate,  it 
purported  to  convey  and  it  was  the 
intent  of  the  grantors  to  convey 
the  entire  fee,  and  so,  the  grantees 
were  entitled  to  avail  themselves 
of  the  equities  growing  out  of  the 
disposition  of  the  proceeds.      Jd. 

12.  In  an  action  to  recover  the  pos- 
session of  personal  property,  de- 
fendant gave  an  undertaking  for 
the  return  of  the  propertj[,  which 
contained  a  recital  admitting  that 
plaintiffs  had  taken  the  property 
described  in  his  affidavit  and 
requisition  from  defendant's  pos- 
session. Upon  the  trial,  defend- 
ant offered  to  prove  that  he  did  not 
have  in  his  possession,  when  de- 
mand was  made  upon  him,  more 
than  one-quarter  of  the  property 
mentioned  in  plaintiffs'  affidavit, 
which  offer  was  rejected,  upon 
the  ground  that  the  admission  was 
condusive.  Thereafter  defendant, 
with  the  consent  of  his  sureties, 
moved  at  Special  Term  for  leave 
to  substitute  a  new  undertaking 


without  the  admission,  in  place  of 
the  original.  The  motion  was  de- 
nied upon  the  ground  that  as  the 
court  had  held  the  admission  con- 
clusive, the  court  had  no  power  to 
grant  it.  Scld,  error;  that  it  was 
conclusive  only  until  set  aside,  and 
as  to  whether  or  not  this  should 
be  permitted,  rested  in  the  dis-^re- 
tion  of  the  Supreme  Court.  Da^ 
V.  Gilbert  625 

13.  A  written  agreement,  while  it 
exists,  must  control  as  to  all  the 
terms  expressed  in  it,  although 
those  terms  differ  from  the  prior 
oral  agreement.  If  the  difference 
was  caused  by  mutual  mistake,  it 
is  necessary  to  reform  the  contract 
so  as  to  express  the  true  agreement. 
Linton  v.  Unexcelled  Fire  Worke  Co. 

672 

EVIDENCE. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (§  835)  prohibiting  an 
attorney  from  disclosing  profes- 
sional communications  made  to 
him  by  his  client  does  not  apply, 
as  between  the  parties,  to  commu- 
nications made  by  two  or  more 
persons  in  consultation  with  an  at- 
torney for  their  mutual  benefit;  it 
cannot  be  invoked  in  any  litigation 
which  may  thereafter  arise  be- 
tween such  persons,  although  it 
eeems  it  may  m  a  litigation  between 
them  and  a  stranger.  Hurlburt  v. 
ffurU^urt.  420 

2.  Where  testimony  of  the  attorney 
as  to  communications  so  made 
would  have  been  competent  in  an 
action  between  such  persons,  it  is 
also  competent  in  an  action  be- 
tween their  personal  representa- 
tives as  such;  and  this,  although 
the  parties  to  the  latter  action  are 
personally  interested.  Jd, 

3.  The  declarations  of  a  testator  or 
intestate,  binding  him  or  binding 
and  impairing  his  estate,  may  be 
given  in  evidence  against  his  per- 
sonal representatives,  in  all  cases 
where  they  would  have  been  com- 
petent against  himself,  if  he  had 
been  living  and  a  party  to  the  ac- 
tion. Id, 

4.  In  an  action  by  an  abutting  owner 
to  restrain  the  operation  and  main- 
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tenance  of  an  elevated  railroad  in 
a  street,  the  opinion  of  an  expert 
as  to  what  wouW  have  been  the 
value  of  plaintiff's  property  had 
defendant's  road  not  been  built 
and  operated  is  incompetent  tes- 
timony. (RuQER,  Ch.  J.,  and 
Gray,  J.,  dissenting.)  Boberts  v. 
N,  Y.  E.  R.  Co.  455 

6.  In  an  action  by  an  abutting  owner 
to  restrain  the  operation  oi  an  ele- 
vated railroad  in  a  city  street,  the 
opinion  of  an  expert  as  to  what 

Elaintiff's  premises  would  have 
een  worth  without  the  road  is  not 
competent  evidence.  Doyle  v.  Man- 
hattan R.  Co,  488 

6.  It  seems  it  is  competent  for  such 
witnesses  to  give  opinions  as  to 
the  present  and  past  value  of  the 

groperty,  based  upNon  facts  they 
ave  observed,  but  it  is  improper 
to  permit  them  to  speculate  as  to 
the  facts  and  then  base  a  specu- 
lative opinion  thereon.  Id. 

7.  In  such  an  action  it  is  competent 
for  either  party  to  show  the  general 
effect  of  the  operation  of  the  road 
upon  other  premises  abutting  upon 
the  street,  m  the  vicinity  of,  and 
similarly  situated  with  plaintiff's, 
where  it  appears  that  damages 
claimed  by  plaintiff,  if  actually 
sustained,  must  have  been  common 
in  the  vicinity  along  the  street. 

Id. 

8.  But  it  seems  that  while  the  court 
may  not  confine  the  examination 
to  the  premises  in  question  and 
exclude  all  proof  offered  as  to  the 
general  effect  upon  other  premises, 
it  may,  in  the  exercise  of  its  dis- 
cretion, confine  the  examination  to 
premises  in  the  vicinity,  giving  a 
reasonable  range,  and  'may  limit 
the  number  of  witnesses.  Id. 

9.  It  is  competent  also  to  prove, 
where  plaintiff's  premises  ai  3  fitted 
and  occupied  in  part  for  business 
purposes,  the  effect  of  the  opera- 
tion of  the  road  upon  the  business 
and  trafiic  in  the  streets.  Id. 

10.  It  seems  that  in  such  case  the  wit- 
nesses should  be  confined  mainly  to 
giving  observed  facts,  and  that 
they  should  not  be  permitted  to 
giye  mere  speculative  opinions.  Id. 


11.  In  an  action  by  an  abutting 
owner  to  restrain  aefendant  from 
the  maintenance  and  operation  of 
its  elevated  road  in  a  street,  a  wit- 
ness was  asked  and  permitted  to 
answer,  under  objection  and  excei>- 
tion,  as  to  what,  in  his  opinion, 
was  the  best  use  to  which    the 

Elaintiff's  property  "could  have 
een  put  if  it  had  not  been  for  the   , 
elevated  railroad  and  this  inter- 
ference,"   Held,    error.    Gray   v. 
ManJiattanR.  Co.  499 

12.  A  medical  expert  may  properly 
give  his  opinion,  as  a  witness,  as 
to  the  natural  and  reasonably  cer- 
tain consequences  to  be  expected 
from  physical  injuries,  also  upon  a 
hypothetical  case  presented  by  a 
question  predicated  upon  facts 
aisclosed  by  the  evidence.  WaUace 
v.  Vacuum  Oil  Co.  579 


EXECUTION. 

1.  The  provision  of  the  Code  of  Civil 
Procedure  (§  1440)  relating  to  the 
title  to  real  property  sold  on  execu- 
tion, as  amended  in  1881  (Chap.  6ol, 
Laws  of  1881),  which  provides 
that  if  the  title  of  the  sherilTs 
*'  grantee  or  his  assignees  is  ad- 
judged for  any  reason  or  cause 
whatever  to  be  null  and  void  in 
any  action  for  that  purpose 
brought  by  the  judgment  debtor 
or  his  assignees,  such  judgment 
shall  have  no  force  or  effect  unless 
within  twenty  days  after  the  entry" 
or  in  cnse  of  pending  appeal, 
within  twenty  days  after  final  jud-- 
ment  **the  plaintiff  shall  piy  to 
such  grantee  or  his  assignees  the 

*  *  *  money  *  *  ♦  puij 
on  the  sale,  with  interest  from  t!:e 
time  of  the  sale,  ♦  ♦  *  inclutl- 
ing  the  costs  and  exp'^nscs  of 
defendant  in  defending  t!ie  action. 

*  *  *  and  in  the  event  of  the 
plaintiff's  failure  to  pay  such  pur- 
chase-money and  exjxjnses  within 
the  time  aforesaid,  said  title  shall 
be  valid  in  said  grantee,"  is  uncon- 
stitutional and  v'oid;  it  violates  the 
constitutional  prohibition  against 
depriving  the  owner  of  his  prop- 
erty without  due  process  of  law. 
and  it  assumes  to  nullify  a  final 
and  unimpeachable  judgment. 
It  is  also  ol)jectionable  by  rea.<5on 
of  the  ambiguity  of  the  provision 


INDEX. 


725 


relating  to  the  time  limited  for 
making  the  payments  required  by 
it.  Oilman  v.  ihicker.  190 


EXECUTORS  AND  ADMINIS- 
TRATOKS. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  2699),  de- 
claring that  "  before  ancillary  let- 
ters 01  administration  are  issued, 
the  person  to  whom  they  are 
awarded  must  qualify  in  the  man- 
ner prescribed  for  the  qualification 
of  an  administrator  upon  the 
estate  of  an  intestate,  except  that 
the  penalty'  of  the  bond  may,  in 
the  discretion  of  the  surrogate,  be 
in  such  a  sum,  not  exceeding 
twice  the  amount  w^hich  appears 
to  be  due  from  tlie  decedent  to 
residents  of  this  state,"  the  power 
of  the  surrogate  is  not  limited  to 
requiring  a  bond  not  exceeding 
twice  the  amount  appearing  to  be 
due  to  residents.    In  re  Praut.    70 

2.  Said  provision  was  intended  to 
give  the  surrogate  a  discretion  to 
modify  the  general  rule  (§  2667), 
which  requires  a  bond  in  a  penalty 
not  less  than  twice  the  value  of 
the  personal  property  and  to  ac- 
cept one  less  in  amount  if,  by 
reason  of  adequate  security  hav- 
ing been  already  given,  additional 
security  for  tlie  protection  of  the 
general  interests  is  not  in  his  judg- 
ment required,  or  where  the  next 
of  kin  have  consented  to  waive 
security,  and  in  the  case  of  do- 
mestic creditors,  where  their  pro- 
tection was  the  only  interest  in- 
volved, to  prescribe  a  limit  beyond 
which  security  should  not  be  ex- 
acted. Id. 

8,  Where,  therefore,  adequate  se- 
curity to  protect  the  general  in- 
terests had  not  been  given,  and 
other  interests  aside  from  those 
of  domestic  creditors  were  in- 
volved, Tield,  that  the  surrogate 
had  power  to  require  as  a  condi- 
tion of  granting  ancillary  letters,  a 
bond  in  the  penalty  of  double  the 
value  of  the  personalty  in  this 
state.  Jd. 

i.  It  ieena  that  where,  upon  fore- 
closure of  a  mortgage  belonging 
to  the  estate  of  a  decedent,  the 


mortgaged  premises  are  bought 
in  by  the  personal  representatives, 
they  take  on  the  character  of  the 
mortgage  indebtedness,  and  so  are 
as  personalty  in  his  hands,  which 
he  maj  dispose  of,  and  for  which 
he  is  liable  to  account  as  such;  and 
this  is  so,  altliough  the  decedent 
left  a  will  which  confers  no  power 
upon  his  executors  to  self  real 
estate.    HabermqLn  v.  Baker,    253 

5.  The  heirs  of  the  decedent,  there- 
fore, or  his  residuary  devisees, 
take  no  direct  interest  therein,  and 
it  is  not  essential,  in  order  to  con- 
vey a  good  title,  for  them  to  Join 
in  a  conveyance  of  the  premises. 

Id. 

6.  Nor  is  such  joinder  required  be- 
cause of  the  fact  that  the  mort- 
gagee took  possession  of  the  mort- 
gaged premises,  unless  it  appears 
that  such  possession  had  been  for 
a  sufficient  length  of  time  to  give 
title  by  adverse  possession.        Id, 

7.  The  agreement  upon  which  this 
action  was  brought  was  that  C, 
defendant's  testator,  would  pay  all 
the  debts  allowed  or  legally  es- 
tablished against  the  estate  of  S., 
plaintiff's  testator.  Held,  that  the 
decree  upon  the  judicial  settle- 
ment of  the  accounts  of  S.,  to 
which  accounting  S.  was  made  a 
party,  was  conclusive  as  to  the 
amount  of  debts  Jegally  estab- 
lished.   Lawrence  v.  ChurcJi,    324 

8.  By  the  agreement  C.  was  to  have 
the  benefit  of  a  mortgage  belong- 
ing to  the  estate,  or  the  proceeds, 
if  any,  after  paying  the  legal  and 
proper  expenses  and  commissions 
in  collecting  the  mortgage.  A  de- 
murrer was  interposed  by  the  de- 
fendant to  the  complaint  herein, 
which  was  sustained,  with  leave 
to  plaintiffs  to  amend.  Upon  the 
accounting  plaintiffs  were  allowed 
the  expenses  of  their  unsuccessful 
defense  to  the  demurrer,  and  these 
were  allowed  them  herein  as  ex- 
penses of  administration.  Held, 
error;  that  while  such  expenses 
were  properly  allowed  to  plaintiffs 
on  their  accounting,  as  between 
the  parties  here  they  could  not  be 
regarded  as  expenses  of  adminis- 
tration. Id. 
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9.  But  h^ld,  that  with  this  exception 
the  decree  was  conclusive  evidence 
as  to  what  the  proper  and  legal 
expenses  of  administration  were. 

Id. 

10.  The  decree  was  entered  subse- 
quent to  the  commencement  of 
this  action,  and  it  allowed  as 
necessary  expenses  of  administra- 
tion disbursements  made  by  plain- 
tiffs after  the  action  was  com- 
menced. Held,  that  in  order  to 
prove  such  items  by  the  decree, 
application  should  have  been 
made  by  plaintiffs  under  the  pro- 
visions of  the  Code  of  Civil  Pro- 
cedure (g  544),  for  leave  to  permit 
them  to  make  a  supplemental  com- 

Slaint,  alleging  the  entry  of  the 
ecree  as  a  material  fact  which  oc- 
curred since  the  former  complaint 
was  made.  Id. 

11.  The  declarations  of  a  testator  or 
intestate,  binding  him  or  binding 
and  impairing  his  estate,  may  be 
given  in  evidence  against  his  per- 
sonal representatives,  in  all  cases 
where  the}'  would  have  been  com- 
petent against  himself,  if  he  had 
been  livmg  and  a  party  to  the 
action.     BurlburtY.Jlurlburt.  420 

12.  The  executors  and  trustees  under 
the  will  of  T.  brought  an  action 
for  its  construction  asking  the 
court  to  determine  which  of  two 
parties  was  entitled  to  a  certain 
lund  in  plaintiffs'  hands  as 
trustees.  The  judgment  rendered 
decided  the  question,  and  this 
was  acquiesced  in  by  both  of  the 
alleged  claimants  to  the  fund, 
who  were  parties  and  were  of  age. 
Held,  that  as  under  the  Code  of 
Civil  Procedure  (§  1204)  the  right 
to  appeal  is  limited  to  "a  party 
aggrieved,'*  and  as  plaintiffs  were 
not  aggrieved  by  the  judgment 
within  the  meaning  of  said  Code, 
they  were  not  entitled  to  appeal. 
Bryant  v.  Thompson.  426 

18.  One  8.,  a  resident  of  Scotland, 
died  there  in  1881,  leaving  a  will 
which  appointed  as  sole  executrix 
a  resident  of  that  country.  All 
the  residuary  legatees  were  and 
still  are  residents  of  this  state. 
Letters  testamentary  were  ia«ined 
to  the  executrix,  and  in  1882 
ancillary   letters    of    administra- 


tion were  issued  by  the  surro- 
gate of  the  county  of  New 
York" to  C,  the  petitioner  herein, 
a  resident  of  this  state,  who 
accepted  and  has  continued  to 
act  thereunder.  At  the  time  of 
his  death,  8.  owned  personal 
property  in  this  state,  consisting 
mostly  of  debts  due  him  from 
residents.  In  a  proceeding  to  re- 
view an  assessment,  made  in  1890, 
of  said  assets  which  had  remained 
in  C.'s  hands  against  him  as  ad- 
ministrator, held,  that  the  prop< 
erty  was  properly  so  assessed  (1 
R.  8.  419,  §  3);  that  C.  was  not 
entitled  to  exemption  as  an  agent 
having  moneys,  in  his  possession 
or  under  his  control,  transmitted 
to  him  for  investment  or  other- 
wise (1  R.  8.  389,  §  5);  also  that  a 
sufficient  period  had  elapsed  since 
C.'s  appointment  to  change  the 
original  character  of  the  funds, 
assuming  that  they  had  been  sent 
here  ana  placed  in  his  hands  for 
investment,  that  it  w*as  his  duty 
as  administrator  to  distribute  the 
assets  as  directed  by  the  will  sub- 
ject to  the  lawful  orders  of  the 
surrogate  and  to  the  rights  of 
resident  creditors,  and  the  resident 
distributees  could  not,  by  leaving 
them  in  his  hands,  escape  taxa- 
tion.    People  ex  rel.   v.    Coleman. 

524 


Wliere  in  action  brought  by  (j- 


ecutor  foi"  conttrv.etum  of  iriU,  it 
iras  found  that  the  action  teas  not 
brought  in  good  faith,  held  that 
plaintiff  teas  properly  charged  indi- 
viduaUy  with  eoUs. 
See  Oarlock  v.  Vandeoort.  372 


EXPERTS. 

1.  In  an  action  by  an  abutting 
owner  to  restrain  the  operation  and 
maintenance  of  an  elevated  rail- 
road in  a  street,  the  opinion  of  an 
expert  as  to  what  would  have  been 
the  value  of  plaintiff's  property 
had  defendants'  road  hot  been 
built  and  operated  is  incompetent 
testimony.  (Ruger,  Ch.  J.,  and 
Gray,  J!,  dissenting.)  Jiob^ff  v. 
.V.  r.  E.  R.  R.  Co.  455 

2.  In  an  action  by  an  abutting  owner 
to  restrain  the  operation  of  an  ele- 
vated railroad  in  a  city  street,  the 
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'oicn  of  an  expert  as  to  what 

EintifTs  premises  would  have 
n  worth  without  the  road  is  not 
competent  evidence.  Doyle  v. 
Manhattan  R  Co.  488 

8.  It  9eem*  it  is  competent  for  such 
witnesses  to  give  opinions  as  to  the 
present  and  past  value  of  property 
based  upon  facts  they  have  ob- 
served, but  it  is  improper  to  per- 
mit them  to  speculate  as  to  the 
facts  and  then  base  a  speculative 
opinion  thereon.  Id. 

4.  A  medical  expert  majr  properly 
give  his  opinion,  as  a  witness,  as  to 
the  natural  and  reasonably  certain 
consequences  to  be  expected  from 
physical  injuries,  also  upon  a  hypo- 
thetical case  presented  by  a  ques- 
tion predicated  upon  mcts  dis- 
closed by  the  evidence.  WdUact 
V.  Vacuum  Oil  Co.  579 


FALSE  IMPRISONMENT. 

1.  In  an  action  for  false  imprison- 
ment it  appeared  that  the  defend- 
ant V.  appeared  before  the  defend- 
ant C,  a  justice  of  the  peace,  and 
made  a  sworn  complaint  against 
the  plaintiff,  charging  him  with 
supplying  diluted  milk  to  a  butter 
factory  in  violation  of  the  act  of 
1885  (Chap.  183,  Laws  of  1885), 
which  makes  such  an  act  a  misde- 
meanor. C.  issued  a  warrant. 
Plaintiff  was  arrested,  and  on  being 
arraigned  pleaded  not  guilty;  he 
waived  a  preliminary  examination 
and  offered  bail  for  his  appear- 
ance before  the  next  grand  jury. 
The  district  attorney,  who  ap- 
peared for  the  people,  claimed  that 
the  justice  had  exclusive  juris- 
diction. The  offer  was  overruled, 
and  plaintiff  thereupon  demanded 
a  jury,  which  was  summoned;  he 
was  tried,  found  guilty  on  the 
trial,  sentenced  to  pav  a  fine,  and 
to  be  imprisoned  until  it  was  paid, 
not  to  exceed  ninety  days;  and 
thereupon  he  was  taken  to  and 
confined  in  the  county  jail  until  his 
discharge  was  procured .  The  con- 
viction was  affirmed  by  the  Court 
of  Sessions  of  the  county,  but  was 
reversed  by  tlie  General  Term. 
lle^,  that  while  C.  erred  in  trv'ing 
plaintiff  after  his  offer  of  bail,  he 
did  not  render  himself  liable  in 


damages,  and  that  the  complaint 
was  properly  dismissed.  Auatin 
v.  Vrooman.  229 

2.  The  distinction  between  such  a 
case  and  one  where  the  justice 
proceeds  without  jurisdiction  of 
the  subject-matter  and  the  person, 
pointed  out.  Id. 


PINES. 

In  an  action  brought  by  the  at- 
torney-general, under  the  Code  of 
Civil  Procedure  (§§  1948,  1949), 
to  try  the  title  to  certain  elective 
offices  in  a  religious  corporation, 
the  complaint  demanded  costs 
against  the  defendants,  of  whom 
there  were  ten,  and  that  each  of 
them  be  required  to  pay  to  the 
state  a  fine  of  $2,000,  as  author- 
ized by  the  Code  (§  1956).  It  did 
not  appear  that  the  offices  in  liti- 
gation were  of  any  value  in  them- 
selves, or  that  there  were  any 
emoluments  or  pecuniary  advan- 
tages attached  to  them.  The  com- 
plaint was  dismissed  and  an  extra 
allowance  of  $350  was  made,  based 
upon  the  ground  that  the  com- 
plaint contained  a  claim  of 
$20,000.  Held,  error;  that  the 
demand  in  the  complaint  that  the 
defendants  be  fined  was  not  a 
claim  that  could  form  the  basis  of 
an  extra  allowance;  that  the  fine 
was  not  a  part  of  the  cause  of  ac- 
tion or  claim,  but  a  mere  incident 
to  success  in  the  action,  resting 
wholly  in  the  discretion  of  the 
court,  which,  if  plaintiff  had  suc- 
ceeded, could  have  been  imposed 
whether  alleged  in  the  complaint 
or  not;  and  that  by  demanding  it, 
plaintiffs  did  not  engraft  upon  the 
complaint  any  element  of  a  pecu- 
niary claim  within  the  meaning  of 
that  term  as  used  in  the  provision 
of  said  Code  (§  3258),  authorizing 
an  extra  allowatice.  People  ex  rel. 
v.  Adavis.  129 


FISH  AND  FISHERIES. 

1.  In  an  action  to  recover  a  penalty 
for  an  alleged  violation  of  the  pro- 
vision of  the  statute  in  relation  to 
fishing  with  nets  in  the  fresh  waters 

•  of  tliis  state  (§  23.  chap.  534,  Laws 
of  1879,  as  amended  by  chap.  127^ 
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Laws  of  1884),  which  prohibits  the 
catcliing  or  killing  of  any  fish, 
with  certain    exceptions,   among 
which  are  "suckers,"  in  any  way 
except  by  angling  with  a  hook  and 
line,  in  any  of  the  fresh  waters  of 
the  state,   except    certain   places 
named,   among  which   W.  creek 
was  not  included,  it  was  claimed 
that  defendant  had  caught  suckers 
with  a  net  in  W.  creek,  and  had 
thereby  rendered  himself  liable  to 
the  penalty  prescribed  by  the  stat- 
ute; that  the  court  should  strike 
out  the  word  suckers  from  the  ex- 
ceptions in  the  prohibitory  clause, 
as  in  no  other  way  could  effect  be 
given  to  certain  other  clauses  in 
the  form  of  exceptions  contained 
in  the  statute,  which  provide  that, 
in  waters  specified,  it  shall  be  law- 
ful for  certain  persons  to  possess 
and  fish  for  suckers  with  a  seine 
or  spear  during  certain  months. 
//eW;  untenable;  that  the  purpose 
of  the  clauses  referred  to  was  sim- 
ply to  limit  and  restrict,  in  the 
places  named,  tlie  license  to  catch 
suckers  given  by  the  general  ex- 
ception.   People  v.  Tanner.        416 

2.  The  complaint  also  demanded  the 
penalty  imposed  by  said  statute 
(§  23)  upon  one  having  a  net  in  his 
possession  on  the  shores  of  waters 
inhabited  by  black  or  Oswego  bass. 
The  only  proof  introduced  by 
plaintiff  to  show  that  the  creek  was 
inhabited  by  said  bass,  was  that  of 
a  witness,  who  testified  that  he 
had  once  caught  them  therein, 
above  the  dam,  which  is  near 
a  river  inhabited  by  them,  and  into 
which  the  creek  empties.  Defend- 
ant proved  by  several  witnesses, 
who  had  fished  in  W.  creek  for 
many  years,  that  they  had  never 
caught  any  of  said  bass  in  the 
creek,  or  seen  any  that  had  been 
caught  there.  The  question  was 
submitted  to  the  jury  and  they 
found  in  favor  of  defendant.  Held, 
no  error.  Id. 


FLATBUSH  (TOWN  OF). 

1.  The  subject  expressed  in  the  title 
of  the  act  entitled,  "  An  act  in  re- 
lation to  local  improvements  in  the 
town  of  Flatbush  and  the  acquisi- 
tion of  the  rights  of  a  plank-road 
company  in  said  town  "  (Chap.  161, 


Laws  of  1889),  properly  embracea 
the  building  and  improvement  of 
highways  and  the  construction  of 
sewers,  and  the  act  is  not  made  re- 
pugnant to  said  constitutional  pro- 
vision because  it  contains  a  pro. 
vision  authorizing  the  construe 
tion  of  a  trunk  sewer  through  the 
adjoining  town  of  Flatlands,  a 
necessary  part  of  the  sewage  ^^ 
tem  provided  for  in  the  act.  \an 
Brunt  v.  Town  of  Flatbush.        50 

2.  But  Juld,  that  under  said  act  a 
sewer  could  not  be  constructed  in 
an  avenue  in  the  town  of  Flatlands 
without  the  consent  of  the  owners 
of  the  soil  or  the  acquisition  of  the 
title  of  such  owners  in  the  mode 
provided  by  the  act ;  and  this,  with, 
out  regard  to  the  question  as  to 
whether  said  avenue  is  to  be  treated 
as  a  country  highway  simply  or  as 
an  urban  street;  that  considered  as 
such  a  street,  as  the  sewer  was  in 
no  way  for  the  benefit  of  the  owners 
of  the  lands  in  Flatlands  through 
which  it  passes,  or  for  the  benefit 
of  that  town,  but  belonjjs  to  the 
town  of  Flatbush  and  is  exclu- 
sively for  the  benefit  of  its  inhab- 
itants, the  principles  justifying  the 
use  of  city  streets  for  sewers  did 
not  apply.  Ji'. 


FLATLANDS  (TOWN  OF). 
See  Flatbush  (Town  of). 

FORECLOSURE. 

1.  In  an  action  for  the  foreclosure  of 
a  mortgage  it  appeared  that 
$55,000,  the  amount  t©  secure 
which  the  mortgage  was  given, 
was  by  its  terms  to  be  advanced 
to  the  mortgagors  in  seventeen 
specific  installments,  dependent 
upon  different  stages  of  the  work 
of  constructing  a  building  upon 
the  mortgaged  premises,  which 
was  to  be  the  chief  security  for 
the  loan.  When  the  advances 
amounted  to  about  $40,000  a  lien 
for  materials  furnished  and  serv- 
ices performed  was  filed.  The 
mortgagees  thereupon  declined  to 
make  any  further  advances,  and  a 
contract  was  then  entered  into  by 
which  the  lienor  agreed  to  subor- 
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dinate  its  lien  to  the  further  ad- 
vances called  for  by  the  mortgage, 
and  the  mortgagees  agreed  to  pay  1. 
said  lien  in  specified  proportions 
out  of  the  fifteenth  and  sixteenth 
installments  when  they  should  be 
earned  and  become  due,  and  they 
accepted  an  order  upon  them  pay- 
able out  of  said  installments  when 
due.  The  mortgagors  never  earned 
or  became  entitled  to  these  install- 
ments, but  the  mortgagees  ad- 
vanced to  them  the  amount  secured  2. 
by  the  mortgage,  and  $10,000 
more,  less  the  amount  of  the  lienor's 
claim,  to  be  used  in  the  prosecution 
of  the  work,  under  an  agreement 
with  said  lienor  that  the  claim 
should  be  paid  out  of  said  $10,000.  3. 
The  lienor  was  made  defendant, 
but  no  personal  judgment  asked 
against  it ;  it  set  up  its  claim  as  a 
counter-claim  and  asked  for  a 
money  judgment.  The  counter- 
claim was  dismissed.  A  judg- 
ment of  foreclosure  and  sale  was 
ordered  for  the  amount  of  the 
mortgage  and  interest,  and  the 
surplus  ordered  to  be  brought  into 
court.  Ileldf  no  error;  that  the 
judgment  was  in  accordance  with 
and  awarded  only  the  relief  agreed 
upon  by  the  parties;  that  whatever 
claim  said  lienor  might  have  it  was 
not  a  permissable  counter-claim. 
(Code  Civ.  Pro.  §  501.)  Lipman 
V.  J.  A.  Iran  Work$.  58 

2.  Also  held,  that  plaintiff's  objec- 
tion to  the  counter-claim  was  not  1 
waived  by  the  omission  to  demur 
or  speciically  object  thereto  by 
answer;  that  the  provisions  of  the 
Code  of  Civil  Procedure  providing 
for  such  a  waiver  (^§  498,  499),  re- 
late only  to  defects  in  the  com- 
plaint and  a  waiver  by  the  defend-  2. 
ant.  Jd. 

8.  It  seems  that  where,  upon  fore- 
closure of  a  mortgage  belonging 
to  the  estate  of  a  decedent,  the 
mortgaged  premises  are  bought  in 
by  the  personal  representatives, 
they  take  on  the  character  of  the 
mortgage  indebtedness,  and  so  are 
as  personalty  in  his  hands,  which 
he  may  dispose  of,  and  for  which 
he  is  liable  to  account  as  such;  and 
this  is  so,  although  the  decedent 
left  a  will  which  confers  no  power 
upon  his  executors,to  sell  real  es- 
tate.   Hdberman  v.  Baker,        258 

SlCKELS  — YOL.  LXXXIII. 


FOREIGN  CORPORATIONS. 

No  public  policy  forbids  the  trans* 
action  of  business  in  this  state  by 
a  corporation  formed  in  another 
state  by  citizens  of  this  state  for 
the  purpose  of  transacting  business 
here,  or  requires  the  exclusion 
from  recognition  by  the  courts  of 
this  state  of  such  a  corporation. 
Demarest  v.  Flack.  205 

The  absence  of  terms  imposed  by 
the  legislature  as  a  condition  of 
such  a  corporation  doing  business 
in  this  state,  furnishes  no  ground 
for  refusing  to  recognize  it.       Id, 

The  power  rests  with  the  legisla- 
ture exclusively  to  say  whether 
any,  and,  if  so,' what,  terms  shall 
be  imposed  upon  such  a  corpora- 
tion as  a  condition  of  its  doing 
business  here,  and  in  the  absence 
of  any  statute  upon  the  subject 
and  unless  it  appears  that  the 
corporation  is  formed  to  do  acts 
prohibited  by  the  laws  of  the 
state  to  its  own  citizens  or  corpo- 
rations, if  it  is  legally  incorporated 
and  entitled  to  recognition  in  the 
courts  of  the  state  where  it  was 
organized,  it  is  entitled  to  recog- 
nition and  protection  in  the  tri- 
bunals of  this  state.  Id, 


FOREIGN  JUDGMENT. 

Judicial  expositions  by  a  court  of 
another  state  of  rules  of  the  com- 
mon law  applicable  to  commercial 
transactions,  do  not  bind  the  courts 
of  this  state.  St.  Nicholas  Bank 
V.  State  N.  Bank,  26 

The  decisions  of  the  highest  courts 
of  a  state  as  to  the  force  and  effect 
to  be  given  to  judgments  of  the 
courts  of  that  state,  may  not  be 
disregarded  by  the  courts  of  an- 
other state,  except  for  the  gravest 
reasons  and  those  demanded  by  the 
clearest  rules  of  public  policy  and 
justice.     Teel\.  Yost.  387 

A  judgment  by  confession  en- 
tered in  another  state  upon  a 
promissory  note  containing  an 
authority  to  any  attorney  of  the 
state  to  confess  judgment  for  the 
sum  agreed  to  be  paid,  if  valid  as 
a  judgment  in  per«mam  under  the 
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laws  of  that  state  is  equally  valid 
here,  and  may  be  enforced  by 
action  in  this  state.  Id, 

4.  The  fact  that  such  a  judgment 
was  entered  before  the  maturity 
of  the  note,  does  not  affect  its  va- 
lidity here,  in  case  it  appears  that 
the  judgment  was  authorized  by 
the  laws  of  the  state  where  it  was 
rendered.  Id. 

5.  The  manner  of  entry  of  such  a 
judgment  is  matter  of  form,  to  be 
regulated  by  the  laws  of  the  state 
where  it  was  rendered.  Id. 

6.  In  an  action  upon  a  judgment  by 
confession  rendered  by  a  court  of 
general  jurisdiction  of  Pennsvl- 
vania,  it  appeared  that  said  judg- 
ment was  entered  by  the  protho- 
notary,  the  clerk  of  the  court,  upon 
an  instrument  known  as  a  '*  judc:- 
ment  note,"  filed  with  the  records 
of  the  court  which,  after  a  promise 
to  pay  a  certain  sum,  authorized 
'*any  attorney  of  any  court  of 
record  in  Pennsylvania  or  else- 
where, to  confess  judgment  there- 
for," and  waived  all  stay  of  execu- 
tion from  and  after  the  maturity 
of  the  note.  Both  parties  to  the 
note  resided  in  Pennsylvania.  It 
appeared  that  such  notes  were  au- 
thorized by  the  laws  of  said  state 
and  that  a  prothonotary,  as  the 
clerk  of  the  court,  uprn  applica- 
tion of  the  owner  of  the  note  is 
required  to  enter  judgment  there^>n 
against  the  person  executing  the 
same,  without  the  agency  of  any 
attorney,  and  it  was  found  that 
the  judgment  was  duly  rendered 
according  to  the  law  of  Pennsyl- 
vania. Ilcld,  that  the  judgment 
was  valid  and  conclusive  against 
defendant  here.  Id. 


FORMER  ADJUDICATION. 

1.  Neither  the  verdict  of  a  jury  nor 
the  findings  of  a  cou.t  in  a  prior 
action  upon  the  precise  point  in- 
volved in  a  subseciuent  action  be- 
tween the  same  parties  constitute 
a  bar,  unless  followed  by  a  judg- 
ment based  thereon,  or  into  whicii 
the  venlict  or  findings  entered;  the 
iudgnient  is  the  bar,  not  the  pre- 1 
liminury  determination  of  the  court 
or  jury.     Springer  v.  Bien.         99 


2.  So  also,  although  a  judgment  bcs 
been  entered  in  a  prior  action,  u 
does  not  prevent  the  re-liUgation 
of  a  fact  litigated  and  found  in 
such  action,  which  was  wholly 
irrelevant  to  the  issues  therein, 
and  did  not  enter  into  and  was  not 
involved  in  the  final  judgment. 

Id. 

3.  In  an  action  upon  a  contract, 
under  which  plaintiff  claimed  he 
was  employed  by  defendants  to 
procure  orders  for  their  work  and 
was  to  receive  as  compensation  a 
percentage  of  all  the  moneys  real- 
ized from  orders  so  procured,  an 
accounting  was  asked  for  of  all 
moneys  received  subsequent  to  a 
certam  date  on  orders  obtained  by 
plaintiff  prior  to  leaving  defend- 
ants' employ,  but  upon  which 
moneys  were  not  realized  until 
afterwards.  Defendants  did  not 
specifically  deny  such  contract,  but 
set  up  as  a  bar  a  judgment  in  a 
former  action  brought  by  them 
against  this  plaintiff  and  others  to 
restrain  them  from  using  in  the 
business  of  a  corporation  organized 
by  him  and  such  others  after  he 
had  left  defendants'  employ,  a 
name,  which  they  claimed  to  be 
their  trade-mark,  and  to  the  use  of 
which  they  were  exclusively  enti- 
tled. Upon  the  trial  thereof  evi- 
dence was  given  and  a  finding 
thereon  made  to  the  effect  that  the 
ten  per  cent  commission  was  only 
to  be  paid  on  moneys  received  on 
orders  placed  by  the  plaintiff 
herein  during  his  employment.  A 
judgment  was  entered  m  favor  of 
the  plaintiffs  in  that  action,  among 
otlier  things,  enjoining  thedefend- 
ants  thercm  from  using  said  name 
and  also  requiring  them  to  account 
to  said  plamtiffs  for  all  property 
which  they  had  obtained  as  the 
agent  of  said  plaintiffs  in  the  name 
of  said  company,  and  a  referee  was 
appointed  to  take  and  state  the 
account.  The  defendants  here 
claimed  that  the  judgment  in  the 
prior  action  was  a  bar.  Held,  un- 
tenable; that  even  if  the  evidence 
in  the  prior  action  warranted  a 
finding  such  as  was  claimed  to  have 
been  made,  such  finding  was 
wholly  irrelevant  to  the  issues  and 
did  not  enter  into  and  was  not  in- 
volved in  the  final  judgment 
therein.  /d. 
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4.  Plaintiff,  an  attorney,  upon  the 
bequest  of  B.,  defendants'  intes- 
tate, who  had  been  adjudged  a 
lunatic  and  for  whom  a  committee 
had  been  appointed,  instituted  a 
proceeding  to  supersede  the  com- 
mission, and  to  have  restored  to 
him  possession  and  control  of  his 
property.  The  court,  after  a  full 
hearing,  ordered  a  reference  to  in- 
quire as  to  the  continued  insanity 
of  the  petitioner;  the  proce^ings 
resulted  in  a  determination  that 
the  lunacy  still  continued.  After 
the  death  of  6.,  plaintiff  presented 
to  the  administrators  a  claim  for 
his  services,  and  upon  rejection 
thereof  brought  this  action  to  re- 
cover the  same.  During  the  life- 
time of  B,,  plaintiff  instituted  pro- 
ceedings by  petition  for  an  allow- 
ance. The  matter  was  referred 
and  the  report  of  the  referee  in 
plaintlff^s  favor  was  confirmed  by 
the  Special  Term,  and  an  order 
made  directing  B.'s  committee  to 
pay  plaintiff  out  of  the  lunatic's 
estate  the  sum  awarded.  An  ap- 
peal was  taken  to  the  General 
Term,  which  was  argued  before 
the  death  of  B.,  but  was  not  de- 

.  cided  until  afterwards.  The  Gen- 
eral Term  reversed  the  order  ap- 
pealed from  and  vacated  the  refer- 
erence,  but  did  not  deny  the 
original  application;  the  order  of 
reversal  was  entered  as  of  a  date 
anterior  to  B.'s  death.  Ileld,  that 
the  question  as  to  plaintiff's  right 
to  compensation  was  not  rendered 
res  adjudricata  by  the  decision  of 
the  General  Term,  as  that  decision 
may  have  proceeded  oh  grounds 
entirely  consistent  with  plaintiff's 
claim  to  some  compensation.    Id. 

5.  The  agreement  upon  which  this 
action  was  brought  was  that  C, 
defendant's  testator,  would  pay  all 
the  debts  allowed  or  legally  estab- 
lished against  the  estate  of  S., 
plaintiff's  testator.  Held,  that  the 
decree  upon  the  judicial  settle- 
ment of  the  accounts  of  S.,  to 
which  accounting  S.  was  made  a 
party,  was  conclusive  as  to  the 
amount  of  debts  legally  estab- 
lished.    Lawrence  v.  Cinirch.     324 

6.  By  the  agreement  C.  was  to  have 
the  benefit  of  a  mortgage  belong- 
ing to  the  estate,  or  tlie  proceeds, 
if  any,  after  paying  the  legal  and 


proper  expenses  and  commissions 
in  coUectmg  the  mortgage.  A 
demurrer  was  interposed  by  the 
defendant  to  the  complaint  herein, 
which  was  sustained,  with  leave 
to  plaintiffs  to  amend.  Upon  the 
accounting  plaintiffs  were  allowed 
the  expenses  of  their  unsuccessful 
defense  to  the  demurrer,  and 
these  were  allowed  them  herein  aa 
expenses  of  administration .  Held^ 
error;  that  while  such  expenses 
were  properly  allowed  to  plaintiffs 
on  their  accounting,  as  between 
the  parties  here  they  could  not  be 
regarded  as  expenses  of  adminis- 
tration. Id, 

7.  But  Jisld,  that  with  this  exception 
the  decree  was  conclusive  evidence 
as  to  what  the  proper  and  legal 
expenses  of  administration  were. 

Id. 

8.  The  decree  was  entered  subse 
quent  to  the  commencement  of 
mis  action,  and  it  allowed  as 
necessor^  expenses  of  administra- 
tion disbursements  made  by 
plaintiffs  after  the  action  was 
commenced.  HM,  that  in  order 
to  prove  such  items  by  the  decree, 
application  should  have  been  made 
by  plaintiffs  under  the  provisions 
of  the  Code  of  Civil  Procedure 
(§  544),  for  leave  to  permit  them 
to  make  a  supplemental  com- 
plaint, alleging  the  entry  of  the 
decree  as  a  material  fact  which 
occurred  since  the  former  com- 
plaint was  made.  Id. 

9.  A  party  relying  upon  a  former 
adjudication  as  a  bar,  must  show 
that  the  point  involved  was  de- 
cided in  the  former  suit.  UhglM 
V.  Marvin.  380 


FORMER  SUIT  PENDING, 

The  will  of  G.  gave  to  his  "grand- 
children living  in  Michigan,"  at 
his  decease,  all  his  property 
in  that  state.  A  clause  in  a  codi- 
cil stated  that  the  testator  was 
"in  no  wise  pecuniarily  indebted 
to  any  of  his  children,"  and  de- 
clared null  and  void  any  testa- 
mentary gift  to  any  one  of  them 
who  should  present  a  claim  against 
the  estate  save  for  the  bequest  or 
devise  given  in  the  will.     In  an 
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Action  by  one  of  the  executors  for 
the  construction  of  the  will,  the 
complaint  questioned  the  right  of 
one  of  the  grandchildren  to  be  a 
legatee  as  to  that  portion  of  the 
estate  in  Michigan,  and  also  the 
right  of  a  child  of  the  testator  who 
had  presented  and  had  been  al- 
lowed and  paid  a  claim  against  the 
estate  to  a  gift  in  the  will  to  him. 
It  appeared  that  at  the  time  the 
action  was  brought,  there  was 
pending  in  the  Surrogate's  Court 
A  proceeding  institute  b^  plain- 
tiffs co-exfecutor  for  a  judicial  set- 
tlement of  his  accounts,  in  which 
were  brought  all  the  parties  to  the 
action,  and  that  by  objections  filed 
therein  the  question  as  to  the  effect 
of  the  clause  in  the  codicil  was 
raised.  The  trial  court  dismissed 
the  complaint.  Hdd,  no  error; 
that  the  question  as  to  the  resi- 
dence of  the  grandchild  was  one 
of  fact  proper  to  be  disposed  of 
by  the  surrogate  and  constituted 
no  ground  for  invoking  the  juris- 
diction of  the  court;  that  the  ques- 
tion as  to  the  construction  of  the 
codicil  was  within  the  jurisdiction 
of  the  Surrogate's  Court,  and  that 
tribunal  having  first  obtained 
jurisdiction,  was  entitled  to  retain 
and  continue  to  exercise  it.  Oar- 
lack  V.  Vandevort.  374 


FRAUD. 

1.  It  is  not  a  fraud  as  matter  of  law 
for  the  members  of  a  firm  to  ap- 
propriate the  firm  property  to  the 
payment  of  a  debt,  for  which  they 
are  all  liable,  although  not  a  firm 
indebtedness,  and  one  of  the  co- 
partners who  is  jointly  liable  with 
the  others,  may  appropriate  his 
individual  property  for  the  pay- 
ment of  the  joint  debt.  Citizens* 
BankY.  Williams,  77 

3.  Where,  therefore,  an  attachment 
was  obtained  on  the  ground  that 
the  members  of  a  firm  had  made 
an  assignment  with  intent  to  de- 
fraud their  creditors,  and  the  only 
claim  of  fraud  set  forth  in  the  mov- 
ing papers  was  that  the  copartners 
gave  their  joint  and  several  prom- 
issory notes  for  the  individual  debt 
of  one  of  them,  the  other  signing 
as  surety,  and  that  thereafter  as  a 
firm  and  as  individuals  they  exe- 


cuted the  assignment,  in  which 
they  directed  that  the  notes  should 
be  paid  out  of  the  proceeds  of  the 
firm  property,  held,  that  the  denial 
of  a  motion  to  vacate  the  attach- 
ment upon  the  papers  on  which  it 
was  granted  was  error.  Id, 


Fravd  inducing  the  signing  of 


a  corporation  agreement  by  a  creditor, 
no  defense  in  an  cuUion  against  him 
to  recover  for  property  purchased  by 
him  of  a  trtutee  appointed  under  VU 
agreement. 
See  Otis  v.  Shants.  45 


FRAUDS  (STATUTE  OF). 
See  Statute  op  Frauds. 

GENERAL  TERM. 

Where  an  action  had  been  repeatedly 
tried,  and  upon  the  last  trial  was 
retried  on  the  same  evidence  given 
on  the  previous  trials,  which  was 
read  from  the  former  records,  and 
there  appeared  no  probability  that 
the  case  could  be  changed  in  any 
material  aspect  on  another  trial, 
?ield,  that  the  General  Term,  on  re- 
versal of  a  judgment  in  plaintiffs 
favor,  had  power  to  dismiss  the 
complaint.    Bra/^tt  v.  Q-risitdd. 

644 
See  Appeals. 

GIFT. 

While  individuals  who  receive  gifts 
of  negotiable  securities  take  them 
subject  to  all  equities  existing  at 
the  time  betw^een  the  original 
parties,  they  are  not  subject  to 
such  as  may  arise  thereafter. 
First  N,  Bank  v.  Wood,  85 

HABEAS  CORPUS. 

1.  Where,  in  proceedings  by  habeas 
corpus,  it  appears  that  the  person 
is  held  in  custody  under  a  commit- 
ment issued  by  a  magistrate,  the 
only  inquiry  is  whether  the  magis- 
trate had  jurisdiction  of  the  case 
and  authority  to  pronounce  the 
judgment  rendered  for  the  cause 
assigned.  Pe<fpU  ex  rel,  v.  P,  B, 
House  of  Mercy,  180 
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3.  The  decision  of  the  magistrate 
may  not  be  reviewed,  and  so.  it  is 
not  essential  to  return  thefevidence 
on  the  trial.  (Code  Civ.  Pro. 
§§  2082,  2034.)  Id, 

3.  If  the  process  be  valid  on  its  face, 
the  bunlen  of  impeaching  its  val- 
idity rests  upon  the  prisoner.    Id. 

4.  Under  the  provision  of  the  Code 
of  Civil  Procedure  in  reference  to 
proceedings  on  the  filing  of  a  tra- 
verse to  a  return  to  a  writ  of  habeas 
corpus  (§  2030),  the  return  is  to  be 
assumed  to  be  true,  except  in  so 
far  as  its  material  allegations  are 
controverted  by  the  traverse.    Id. 

5.  The  portion  of  such  provision  re- 
quiring the  court  or  judge  before 
whom  the  prisoner  is  brought  to 
proceed  in  a  summary  way  to  hear 
the  evidence,  has  no  application 
unless  the  material  allegations 
showing  jurisdiction  are  contro- 
verted by  a  proper  traverse.      Id. 

6.  By  the  return  to  a  writ  of  habeas 
corpus,  it  appeared  that  the  pris- 
oner was  held  by  defendant,  one 
of  the  institutions  named  in  the 
act  of  1886  (Chap.  353,  Laws  of 
1886),  amending  the  Consolidation 
Act  for  the  city  of  New  York,  by 
virtue  of  a  commitment  issued  by 
a  police  justice  of  that  city.  The 
commitment  stated  that  the  pris- 
oner was  a  female  under  sixteen 
years  of  age;  that  she  was  brought 
before  the  magistrate  by  a  police- 
man, who  charged  upon  his  oath 
that  she  was  found  in  a  reputed 
house  of  prostitution,  and  was  in 
danger  of  becoming  morally  de- 
praved ;  that  she  confessed  and  was 
convicted  of  the  charge  and  com- 
mitted to  the  guardianship  of  the 
institution,  lleld,  that  the  com- 
mitment was  in  substance  and  form 
sufficient  to  show  jurisdiction  of 
the  person  of  the  prisoner  and  of 
the  subject-matter  of  the  com- 
plaint, as  given  by  said  act.        Id. 

7.  The  petitioner  for  the  writ  under- 
took to  traverse  the  return  by  filing 
a  verified  statement  in  which  she 
averred  that  the  prisoner  was  her 
daughter,  and  previous  to  her  ar- 
rest resided  with  petitioner;  that 
neither  the  petitioner  nor,  as  the 
petitioner  is  informed  and  believes, 


the  prisoner  was  examined  before 
the  magistrate,  nor  was  any  evi- 
dence given  to  show  that  the  house 
wherein  ihe  latter  was  found  waa 
a  reputed  house  of  prostitution,  or 
that  she  was  an  inmate  thereof  and 
in  danger  of  becoming  morally  de- 
praved. Held,  that  the  traverse 
failed  to  controvert  any  of  the  ma- 
terial facts  stated  in  the  return,  or 
to  avoid  them  by  extrinsic  matter; 
that  while  it  would  have  been 
competent  for  the  petitioner  to 
have  disputed  the  facts  upon  which 
the  jurisdiction  of  the  magistrate 
was  predicated,  or  to  have  alleged 
extrinsic  facts  tending  to  show 
want  of  jurisdiction,  in  the  absence 
of  such  allegations  it  was  the  duty 
of  the  judge  to  remand  the  pris- 
oner. Id. 

8.  In  proceedings  by  habeas  corpus, 
it  appeared  that  the  relator  was 
convicted  of  the  crime  of  murder 
and  sentenced  to  death;  that  he 
appealed  to  this  court,  where  the 
judgment  was  affirmed;  that  after 
the  appeal  he  was  taken  to  state 
prison  and  there  detained  in  close 
confinement.  One  ground  upon 
which  the  prisoner's  discharge  was 
asked  was  that  he  had  been  once 
punished  by  imprisonment.  Held, 
untenable;  also  that  if  the  appeal 
operated  to  stay  the  continuance 
of  the  close  confinement  as  well 
as  the  execution  of  the  death  pen- 
alty, then  his  subsequent  imprison- 
ment was  unlawful,  and  the  con- 
vict could  not  elect  to  submit  to 
it  and  then  treat  it  as  a  satisfaction 
of  the  sentence.    People  v.  Trezza. 

529 

HIGHWAYS. 

1  Owners  of  lots  abutting  on  a  city 
street,  the  fee  of  whicli  is  in  the 
municipality  for  street  uses,  al- 
though they  have  no  title  to  the 
soil,  are  entitled  to  the  benefit  of 
the  street  in  front  of  their  prem- 
ises for  access  and  other  purposes, 
and  cannot  be  deprived  thereof 
without  compensation.  Enning 
V.  N.  T.,  L.  db  W.  R.  Co.  157 

2.  The  right  of  such  owners  is  not 
so  absolute  in  its  character  that 
they  can  resist  or  prevent  any  and 
all  interference  with  the  street,  to 
their  detriment;  nor  can  they  as- 
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aert  it  to  stay  the  munidpalitj  in 
the  control,  regulation  or  improve- 
ment of  the  streets  in  the  public 
interests,  although  it  may  be  made 
to  appear  that  the  privileges  said 
owners  had  enjoyed  and  the  bene- 
fits they  had  dferived  from  the 
street  would  be  curtailed  or  im- 
paired, to  their  injuiy,  by  the 
changes  proposed.  Id. 

8.  As  against  abutting  owners,  hav- 
ing no  title  to  the  bed  of  a  city 
street,  it  is  competent  for  the  leg- 
islature to  authorize  the  construc- 
tion of  a  horse  or  steam  surface 
railroad  therein,  without  making 
compensation  to  them  for  conse- 
quential damages,  arising  from  a 
reasonable  use  of  the  street  for 
purposes  of  such  a  railroad,  not 
exclusive  in  its  nature,  and  when 
the  road  is  substantially  on  the 
same  grade  as  the  street  itself  and 
passage  across  and  through  the 
same  is  left  free  and  unobstructed 
for  the  public  use.  Id, 

4.  Where,  however,  the  street  is  prac- 
tically and  substantially  closed 
against  such  owners  for  ordinary 
street  uses,  they  are  entitled  to 
compensation.  Id. 

6.  Where  a  charter  of  a  city  confers 
upon  its  common  council  power 
to  permit  the  track  of  a  railroad 
to  be  laid  in,  along  or  across  any 
street  or  public  ground,  this  must 
be  construed  as  subject  to  the 
(^qualification  that  no  property 
rights  of  abutting  owners  are 
thereby  invaded.  Id. 

6.  It  teems  the  primary  object  of  the 
power  to  alter  the  grade  of  streets, 
conferred  upon  common  councils 
in  municipal  charters,  is  to  enable 
the  municipal  authorities  to  render 
a  street  more  safe  and  convenient 
for  public  travel,  to  afford  drain- 
age and  to  adapt  the  street  more 
perfectly  for  the  purposes  of  a 
public  way.  Id. 

7.  A  municipality  cannot,  under  the 
guise  of  exercising  such  power, 
appropriate  a  part  of  a  street  prac- 
tically to  the  exclusive  use  of  a 
railroad  company  and  cut  off  abut- 
ting owners,  without  compensa- 
tion, iTom  using  any  part  oi  it  in 
the  accustomed  way.  Id. 


S.  The  general  improvement  of  those 
public  highways  of  the  state,  ita 
canals  and  its  navigable  rivers,  is 
for  the  benefit  of  the  public  at 
lar^e,  although  some  locality  or 
individual  may  be  benefited  more 
than  others.  Waterloo  W.  M.  Co. 
V.  Slianahan.  845 

9.  Where  a  highway  is  the  dividing 
line  between  the  lands  of  two  a£ 
joinining  proprietors,  each  own- 
ing to  the  center,  and  one  of  them 
conveys,  bounding  the  lands  along 
or  upon  the  highway,  in  the  af^ 
sence  of  an  express  reservation  in 
the  deed  of  his  property  in  the 
highway,  the  deed  conveys  the  fee 
to  the  center,  subject  to  the  public 
easement.    Haberman    v.    Baker. 

253 

10.  Where  the  grantor  owns  the  fee 
of  the  soil  of  the  whole  highway, 
in  the  absence  of  facts  raising  a 
presumption  of  a  contrary  intent, 
the  presumption  is  that  the  grantor 
intended  to,  and  the  conveyance 
will  be  deemed  to,  convey  the  fee 
of  the  whole  highway.    '  Id. 

11.  In  either  case,  where  by  the 
abandonment  of  public  easement 
the  highway  ceases  to  exist,  the 
land  comprising  it  reverts  to  the 
primary  condition  of  ownership 
and  of  use,  and  bex>mes  a  parcel 
of  the  adjoining  property,  and  the 
grantee  is  entitled  to  the  possession 
of  that  portion  conveyed  by  his 
deed.  Id. 

12.  The  construction  of  an  elevated 
railroad  in  a  city  street,  without 
having  acquired  the  easements 
therein  of  an  abutting  owner,  if  it 
diminishes  the  rental  value  of  his 
property,  is  an  injury  to  the  in- 
heritance, and  although  the  owner, 
after  such  construction,  has  leased 
his  premises,  he  may  maintain, 
and  has  the  exclusive  right  to 
maintain  an  action  for  the  damages 
sustained,  t.  «.,  for  the  diminution 
in  the  rental  value  caused  by  the 
construction  and  operation  of  the 
railroad  during  the  period  in  which 
the  premises  were  in  the  actual 
occupation  of  tenants  under  the 
lease.  Kernochan  v.  N.  T,  E.  R. 
R.  Go.  559 

13.  Where,  at  the  time  of  the  con- 
struction of   an  elevated  railroad 
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in  a  citj  street  upon  which  plain- 
tiff's premises  abutted,  said  prem- 
ises were  in  the  possession  of 
tenants  occupying  under  a  lease 
for  a  term  of  years,  and  about  the 
time  the  railroad  corporation  began 
to  operate  the  road  plaintiff  exe- 
cuted new  leases,  without  having 
entered  into  possession,  at  rentals 
reduced  because  of  the  interfer- 
ence with  his  easements  in  the 
street,  ?uld,  that  he  was  entitled  to 
recover  the  damages  to  the  inherit- 
ance, i  <;.,  the  diminution  of  the 
rental  value.  Jline  v.  2<f.  Y.  E.  B, 
R  Co.  571 


The  act  of  1889  in  relation  to 


(oeai  improvement  in  town  of  Flalbush 
[Chap.  161,  Lam  o/1889),  does  not 
authorize  construction  of  eewer  in  a 
highway  in  town  of  FlaUands  with- 
out consent  or  acquintuni  of  title  of 
owners  of  soil ;  and  this,  although  the 
highway  may  be  considered  as  an  urban 
street. 

See  Van  Brunt  v.   Toten  of  Flat- 
bush.  50 

HUSBAND  AND  WIFE. 

1.  Where  land  is  conveyed  to  hus- 
band and  wife  without  any  express 
restriction  as  to  the  character  of 
their  holding,  they  take  as  tenants 
by  the  entirety.    SteU  v.  Shreck. 

268 

2.  As  such  tenancy  is  founded  upon 
the  marital  relation  and  upon  the 
le^al  theory  that  the  husband  and 
wife  are  one,  it  depends  for  its  con- 
tinuance upon  the  continuance  of 
the  relation,  and  when  the  unity 
is  broken  by  a  divorce  the  tenancy 
is  severed;  each  takes  a  propor- 
tionate share  of  the  property  as  a 
tenant  in  common.  There  is  no 
implied  condition  annexed  to  an 
estate  by  the  entirety  that  the 
grantees  shall  remain  faithful  to 
the  marriage  vow,  or  that  either 
shall  not  by  misconduct  cause  a 
severance  of  the  marital  relations, 
and  a  decree  of  divorce  granted 
because  of  adultery  does  not  vest 
the  whole  title  in  the  innocent 
party.  Id. 

INFANTS. 

By  the  return  to  a  writ  of  habeas 
corpus,  it  appeared  that  the  pris- 


oner was  held  by  defendant,  one  of 
the  institutions  named  in  the  act 
of  1886  (Chap.  358,  Laws  of  1886). 
amending  the  Consolidation  Act 
for  the  city  of  New  York,  by 
virtue  of  a  commitment  issued  by 
a  police  justice  of  that  city.  The 
commitment  stated  that  the  pris- 
oner was  a  female  imder  sixteen 
years  of  age;  that  she  was  brought 
Def ore  the  magistrate  by  a  pobce- 
man,  who  charged  upon  his  cath 
that  she  was  found  m  a  reput<cd 
house  of  prostitution,  and  was  in 
danger  of  becoming  morally  de- 
praved; that  she  confessed  and 
was  convicted  of  the  charge  and 
committed  to  the  guardianship  of 
the  institution.  Held,  that  the 
conunitment  was  in  substance  and 
form  sufficient  to  show  jurisdic- 
tion of  the  person  of  the  prisoner 
and  of  the  subject-matter  of  the 
complaint,  as  given  by  said  act. 
People  ex  rel.  v.  P.   E.  House  of 


Mercy. 


180 


INJUNCTION. 


1.  A  court  having  authority  to 
grant  a  perpetual  injunction  to  re- 
strain continuous  trespasses  by  a 
railroad  corporation  does  not  im- 
pair the  exercise  of  its  authority 
by  permitting,  and  it  may  permit, 
the  wrong-doer  to  escape  its  effect 
by  voluntarily  paying  the  owner  a 
specified  sum  for  the  property  in- 
jured. In  an  action  brought  in 
1889  to  obtain  such  an  injunction 
it  appeared  that  plaintiff  obtained 
title  to  his  premises  prior  to  the 
year  1878,  during  which  year  de- 
fendant, without  acquiring  the 
easements  or  consents  of  the  abut- 
ting owners,  commenced  and  com- 
pleted its  road.  The  court  found 
that  plantiff  saw  the  road  from 
time  to  time  while  in  process  of 
construction  and  occasionally  took 
passage  upon  it;  that  he  had  sub- 
scribe to  a  fund  to  pay  counsel  to 
prevent  its  erection,  but  prior  to 
the  commencement  of  this  action 
made  no  protest  and  instituted  no 
legal  proceeding  to  prevent  its 
construction  or  operation.  It  was 
also  found  that  after  this  action 
was  commenced  defendant  insti- 
tuted proceedings  to  condemn 
said  easements,  which  were  pend- 
ing at  the  time  of  the  trial.     The 
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court  granted  an  injunction  un- 
less defendant  pay  to  plaintiff  a 
certain  sum,  as  the  depreciation  of 
the  value  of  the  premises,  upon 
his  executing  to  it  a  conveyance  of 
said  easements.  Held,  no  error. 
Galway  v.  Met.  E,  R.  Co.  132 

2.  An  unlawful  use  of  property 
which  renders  the  premises  of  a 
neighbor  unlit  for  comfortable  or 
respectable  occupation  and  enjoy- 
ment is  a  private  nuisance, 
against  which  the  protection  of  a 
court  of  equity  may  be  invoked 
although  the  use   complained  of 

.  also  constitutes  a  public  nuisance. 
Cranford  v.  Tyrrell.  341 

3.  In  an  action  to  restrain  defend- 
ant, who  was  plaintiffs'  adjoin- 
ing neighbor  m  a  city,  from 
keeping  a  house  of  ill-fame  and 
usin^  his  premises  as  an  assigna- 
tion house  and  to  recover  damages, 
the  court  found  that  the  house,  as 
maintained  by  defendant,  was  a 
resort  for  prostitutes  and  licentious 
men,  and  that  persons  occupying 
rooms  in  it  acted  in  a  boisterous 
and  noisy  manner  and  indecently 
exposed  their  persons  at  the  win- 
dow, **  whereby  the  use  and  occu- 
pation of  the  plaintiffs'  premises 
had  been  interfered  with  and  ren- 
dered uncomfortable "  and  the 
occupants  of  their  house  "an- 
noyed and  seriously  disturbed." 
The  court  granted  the  relief 
prayed  for.    Meld,  no  error.      Id. 

4.  In  an  action  to  restrain  the  opera- 
tion of  defendants'  elevated  rail- 
road in  a  street  in  front  of  plain- 
tiff's premises,  and  to  recover 
damafi:os,  the  court  found  that 
plaintiff  obtained  title  to  the  prop- 
erty in  1883;  that  said  railroad 
was  built  in  1880,  and  has  been  in 
operation  ever  since;  that  plaintiff 
paid  the  fair  market  value  of  the 
lot  with  the  railroad  in  the  street, 
and  had  sustained  injuries  by  the 
construction  and  operation  of  the 
road  from  the  time  of  her  purchase 
to  t he  time  of  trial ;  that  defendants 
had  the  power  of  eminent  domain 
and  had  authority  to  build  the  rail- 
way in  the  street  but  had  not 
acquired  plaintiff's  ea.sements 
therein.  Judgment  was  rendered 
granting  a  permanent  injunction, 
but  providing  that  it  should  not 


issue  in  case  defendants  paid  a  sum 
fixed  as  the  amount  of  permanent 
damage  to  the  fee,  upon  the  execu- 
tion by  plaintiff  of  a  deed  convey- 
ing to  defendants,  plaintifTs  inter- 
est in  the  easements  taken.  UM^ 
no  error.  Pappenheim  v.  Met,  E. 
B.  Co.  436 

5.  An  equity  court  is  not  bound  to 
issue  an  injunction  when  it  will 
produce  great  public  or  private 
mischief,  merely  for  the  purposi' 
of  protecting  a  technical  or  unsub- 
stantial right.  Gray  v.  Man. 
R.  Co.  499 


INSANE  PERSON. 

1.  One  who  has  been  judicially  de- 
termined to  be  a  lunatic  and  for 
whom  a  committee  has  been  ap- 
pointed is  incapable  of  entering 
into  a  contract,  and  any  contract 
he  assumes  to  make  is  absolutely 
void.     Carter  v.  Becktcith.         31*2 

2.  The  presumption  of  the  continu- 
ance of  the  lunacv  is  conclusive  as 
to  all  dealings  witli  the  lunatic  after 
the  inquisition  and  until  it  has 
been  superseded.  Id. 

8.  The  court  has  power,  on  an  ap- 
plication to  supersede  the  com- 
mission, where  reasonable  grounds 
appear,  to  inquire  whether  the 
lunacy  still  continues,  and  even  in 
a  doubtful  case  to  direct  the  in- 
quiry; it  may  also,  in  its  discretion, 
make  the  reasonable  costs  and  ex- 
penses a  charge  upon  the  lunatic's 
estate,  and  this,  although  the 
traverse  prove  unsuccessful.      Id. 

4.  It  96em*,  that  during  the  existence 
of  the  commission,  the  jurisdic- 
tion to  awanl  costs  and  expenses 
may  only  be  invoked  on  petition  or 
motion.  Id. 

5.  As,  however,  upon  the  death  of 
the  lunatic  the  power  of  the  com- 
mittee ipso  facto  terminates  and 
his  real  and  personal  property 
passes  in  the  same  manner  as  if  he 
had  been  of  sound  mind  and 
memory,  the  jurisdiction  of  the 
court  to  summarily  administer  his 
estate  then  ceases  and  all  claims 
against  the  estate,  including  claims 
for  such  costs  and  expenses,  must 
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be  adjusted  and  settled  in  the  or- 
dinary   course  of    administration. 

Id. 

Plaintiff,  an  attorney,  upon  the 
request   of  B.,   defendant's  intes- 
tate,   ivho  had  been  adjudged  a 
lunatic  and  for  whom  a  committee 
had  been  appointed,  instituted  a 
proceeding  to  supersede  the  com- 
mission, and  to  have  restored  to 
him  possession  and  control  of  his 
property.     The  court,  after  a  full 
hearing,  ordered  a  reference  to  in- 
quire as  to  the  continued  insanity 
of  the  petitioner:  the  proceedings 
resulted   in  a  determination  that 
the  lunacy  still  continued.    After 
the  death  of  B..  plaintiff  presented 
to  the  administrators  a  claim  for 
his   services,  and  upon  rejection 
thereof  brought  this  action  to  re- 
cover the  same.     Held^  that  it  ap- 
pearing and  having  been  found 
that  plaintiff  instituted  the  pro- 
ceedings in  good  faith  and  that 
there   was    probable    cause,    the 
action  was  maintainable.  Id. 

7.  During  the  life-time  of  B.  plain- 
tiff instituted  proceedings  by  peti- 
tion for  an  allowance.     The  matter 
was  referred  and  the  report  of  the 
referee  in  plaintiff's  favor  was  con- 
firmed by  the  Special  Term,  and 
an  order  made  directing  B.'s  com- 
mittee to  pay  plaintiff  out  of  the 
lunatic's  estate  the  sum  awarded. 
An  appeal  was  taken  to  the  Gen- 
eral  Term,    which   was    argued 
before  the  death  of  B.,   but  was 
not  decided  until  afterwards.  The 
General  Term  reversed  the  order 
appealed   from  and  vacated  the 
reference,  but  did  not  deny  the 
original  application:  the  oraer  of 
reversal  Tvas  entered  as  of  a  date 
anterior  to  B.'s  death.    HMf  that 
the  question  as  to  plaintiff's  right 
to  compensation  was  not  rendered 
resadjudimta  by  the  decision  of 
the  General  Term,  as  that  decision 
mav  have  proceeded  on  grounds 
entirely  consistent  with  plaintiff's 
claim  to  some  compensation.    Id. 


INTEREST. 

By  the  agreement  upon  which  this 
action  was  brought,  C,  defend- 
ant's testator,  agreed  to  pay  to 
L,  one  of  the  plaintiffs,  '*|8,000, 
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in  such  manner  as  will  be 
acceptable  to  her."  The  referee 
allowed  interest  thereon  from  the 
date  of  the  agreement.  HM, 
error;  that  interest  would  not  begin 
to  run  until  a  demand  was  made 
or  a  suit  brought.  Lawrence  v. 
Church,  324 


Not  alUmoMe  on  unliquidated 


damages. 
See  Blake  v.  Krom. 
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JOINT  TENANTS. 


See  Tenants  in  Common  and  Joint 
Tenants. 


JUDGMENT. 

1.  After  judgment  has  been  reur 
dered  in  an  action,  the  fruits 
thereof  are  rights  of  property,  and 
are  beyond  the  reach  of  legislative 
power  to  affect.   Gilmany,  Tucker. 

190 

2.  It  is  not  essential  to  the  validity 
of  a  sentence  in  a  capital  case  that 
it  shall  state  the  mode  in  which 
the  death  penalty  is  to  be  inflicted; 
a  statement  that  it  shall  be  in  the 
"mode by  law  prescribed  and  pro- 
vided" is  sufficient.  People  v. 
li'ezia,  529 

See  Confession  of  Judgment, 
Former  Adjudication. 
Foreign  Judgments. 
Offer  of  Judgment. 


JUDICIAL  SALES. 

The  provision  of  the  Code  of  Civil 
Procedure  (§  1440)  relating  to  the 
title  to  real  property  sold  on  exe- 
cution, as  amended  in  1881  (Chap. 
681,  Laws  of  1881),  which  provides 
that  if  the  title  of  the  sheriff's 
"grantee  or  his  assignees  is  ad- 
judged for  any  reason  or  cause 
whatever  to  be  null  and  void  in 
any  action  for  that  purpose  brought 
by  the  judgment  debtor  or  nis 
assignees,  such  judgment  shall 
have  no  force  or  effect  unless 
within  twenty  days  after  the  en- 
try "  or  in  case  of  pending  appeal, 
within  twenty  days  after  final 
judgment  "  the  plamtiff  shall  pay 
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to  such  grantee  or  his  assignees  the 

*  *  *  money  »  ♦  «  paid 
on  the  sale,  with  interest  from  the 
time  of  the  sale,  *  *  *  includ- 
ing the  costs  and  expenses  of  de- 
fendant in  defending  the  action, 

*  *  *  and  in  the  event  of  the 
plaintiff's  failure  to  pay  such  pur- 
chase-money and  expenses  within 
the  ti^e  aforesaid,  said  title  shall 
be  valid  in  said  grantee,"  is  un- 
constitutional and  void;  it  violates 
the  constitutional  prohibition 
against  depriving  the  owner  of  his 

{>roperty  without  due  process  of 
aw,  and  it  assumes  to  nullify  a 
final  and  unimpeachable  judg- 
ment. It  is  also  objectionable  by 
reason  of  the  ambiguity  of  the 
provision  relating  to  the  time 
limited  for  making  the  payments 
required  by  it.    Otlman  v.  Tucker. 

190 

JURISDICTION. 

1.  By  the  return  to  a  writ  of  habeas 
corpus,  it  appeared  that  the  pris- 
oner was  held  by  defendant,  one 
of  the  institutions  named  in  the 
act  of  1880  (Chap.  353,  Laws  of 
1886),  amending  the  Consolidation 
Act  for  the  city  of  New  York,  by 
virtue  of  a  commitment  issued  by 
a  police  justice  of  that  city.  The 
commitment  stated  that  the  pris- 
oner was  a  female  under  sixteen 
vears  of  age;  that  she  was  brought 
before  the  magistrate  by  a  police- 
man, who  charged  upon  his  oath 
that  she  was  found  m  a  reputed 
house  of  prostitution,  and  was  in 
danger  oi  becoming  morally  de- 
praved; that  she  confessed  and 
was  convicted  of  the  charge  and 
committed  to  the  guardianship  of 
the  institution.  JBeld,  that  the 
commitment  was  in  substance  and 
form  sufficient  to  show  jurisdic- 
tion of  the  person  of  the  prisoner 
and  of  the  subject-matter  of  the 
complaint,  as  given  by  said  act. 
People  ex  ret.  v.  P.  J?.  Hotise  of 
Mercy,  180 

2.  The  provision  of  the  act  "  in  rela- 
tion to  the  collection  of  taxes  on 
lands  of  non-residents  "  (Chap.  427, 
Ijaws  of  1855,  as  amended  bv 
chap.  448,  Laws  of  1885),  declar- 
ing  that  after  a  certain  time  a 
deed  of  the  comptroller,  executed 
upon  sale  for  the  non-payment  of 


taxes,  shall  be  "conclusive  evi- 
dence "  that  '  •  the  sale  »  *  ♦ 
and  all  proceedings  prior  thereto, 
from  and  including  the  assessment 
of  the  land,  and  all  notices  re- 
quired by  law  to  be  given  previous 
to  the  expiration  of  two  years  al- 
lowed by  law  to  redeem,  were 
regular  and  reguLirlv  given,  pub- 
lished and  served "  does  not  cure 
jurisdictional  defects.  JcAyn  v. 
Bochwell.  834 

8.  As  to  whether  a  statute  making 
a  tax  deed,  after  a  certain  desig- 
nated time,  conclusive  evidence  of 
the  existence  of  every  fact  neces- 
sary to  create  a  good  title  under 
the  deed,  would  be  a  valid  exer- 
cise of  legislative  power,  as 
against  the  original  owner  who 
had  always  been  in  x>os8ession  and 
whose  possession  remained  undis- 
turbed up  to  the  time  of  the  bring- 
ing of  an  action  to  obtain  posses- 
sion under  the  tax  deed,  and 
where  said  owner  had  in  fact 
either  paid  his  taxes  before  sale, 
or  a  merely  formal  sale  was  made 
which  was  void  for  want  of  juris- 
diction, quasre.  Id. 

4.  A  surrogate,  in  a  proceeding  be- 
fore him  having  for  its  object  the 
settlement  of  an  executor's  ac- 
counts and  the  obtaining  of  a  de- 
cree directing  the  distribution  of 
the  fund  in  his  liands,  when  all 
the  parties  in  interest  are  present, 
has  authority  to  construe  the  pro- 
visions of  the  will  and  determine 
their  meaning  and  validity,  w^hen- 
ever  necessary  in  order  to  make 
his  decree  as  to  distribution.  Gar- 
lock  V.  Vandevort.  374 

5.  Such  jurisdiction  is  incidental  to 
the  office  and  flows  from  the 
authority  conferred  upon  the  sur- 
rogate by  the  statute  (Code  Civ. 
Pro.  §  2472),  and  is  equal  to  and 
concurrent  with  the  jurisdiction  of 
the  Supreme  Court.  Id. 

6.  The  will  of  G.  gave  to  his 
"grandchildren  living  in  Michi- 
gan," at  his  decease,  all  his  prop- 
erty in  that  state.  A  clause  in  a  codi- 
cil stated  that  the  testator  was  "  in 
no  wise  pecuniarily  indebted  toanr 
of  his  children,"  and  declared  null 
and  void  any  testamentary  gift 
to  any  one  of  them  who  sh<Hild 
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present  a  claim  against  the  estate 
save  for  the  bequest  or  devise  given 
in  the  will,  in  an  action  by  one 
of  the  executors  for  the  construc- 
tion of  the  will,  the  complaint 
questioned  the  right  of  one  of  the 
grandchildren  to  be  a  legatee  as 
to  that  portion  of  the  estate  in 
Michigan,  and  also  the  right  of  a 
child  of  the  testator  who  had  pre- 
sented and  had  been  allowed  and 
paid  a  claim  against  the  estate  to 
a  gift  in  the  will  to  him.  It  ap- 
peared that  at  the  time  the  action 
was  brought,  there  was  pending 
in  the  Surrogate's  Court  a  pro- 
ceeding instituted  by  plaintiff's 
co-executor  for  a  judicial  settle- 
ment of  his  accounts,  in  which 
were  brought  all  the  parties  to  the 
action,  and  that  bj  objections  filed 
therein  the  question  as  to  the  ef- 
fect of  the  clause  in  the  codicil 
was  raised.  The  trial  court  dis- 
missed the  complaint.  Held,  no 
error;  that  the  question  as  to  the 
residence  of  the  grandchild  was 
one  of  fact  proper  to  be  disposed 
of  by  the  surrogate  and  consti- 
tuted no  ground  for  invoking  the 
jurisdiction  of  the  court;  that  the 
question  as  to  the  construction  of 
the  codicil  was  within  the  juris- 
diction of  the  Surrogate's  Court, 
and  that  tribunal  having  first  ob- 
tained jurisdiction,  was  entitled  to 
retain  and  continue  to  exercise  it. 

Id. 

7.  Upon  an  application  for  the  volun- 
taiy  dissolution  of  a  corporation, 
under  the  provisions  of  the  Code 
of  Civil  Procedure  (§§  2419  ««  seq.) 
the  court  acquires  jurisdiction 
upon  a  petition  properly  presented; 
by  its  appointment  ot  a  receiver 
the  property  of  the  corporation 
comes  into  its  possession,  and  it 
has  power  to  preserve  and  protect 
it;  for  this  purpose  it  may  prohibit 
any  interference  therewith  in  any 
action  thereafter  instituted.  In  re 
Christian  Jensen  Co.  550 

8.  In  an  action  to  recover  the  posses- 
sion of  personal  property,  defend- 
ant gave  an  unaertaking  for  the 
return  of  the  property,  which  con- 
tained   a  recital    admitting    that 

Slaintiffs  had  taken  the  property 
escribed  in  his  affidavit  and  requi- 
sition from  defendant's  possession. 
Upon  the  trial,  defendant  offered 


to  prove  that  he  did  not  have  in 
his  possession,  when  demand  was 
made  upon  him,  more  than  one- 
quarter  of  the  property  mentioned 
in  plaintiff's  affidavit,  which  offer 
was  rejected,  upon  the  ground  that 
the  admission  was  conclusive. 
Thereafter  defendant,  with  the 
consent  of  his  sureties,  moved  at 
Special  Term  for  leave  to  substi- 
tute a  new  undertaking  without 
the  admission,  in  place  of  the 
original.  The  motion  was  denied 
upon  the  ground  that  as  the  court 
had  held  the  admission  conclusive, 
the  court  had  no  power  to  grant  it. 
Heidy  error;  that  it  was  conclusive 
only  until  set  aside,  and  as  to 
whether  or  not  this  should  be  per- 
mitted, rested  in  the  discretion  of 
the  Supreme  Court.  DcUe  v.  Oil- 
beH.  625 

9,  Where  an  action  had  been  re- 
peatedly tried,  and  upon  the  last 
trial  was  retried  on  the  same  evi- 
dence given  on  the  previous  trials, 
which  was  read  from  the  former 
records,  and  there  appeared  no 
probability  that  the  case  could  be 
changed  in  any  material  aspect  on 
another  trial,  held,  that  the  Gen- 
eral Term,  on  reversal  of  a  judg- 
ment in  plaintiff's  favor,  had 
power  to  dismiss  the  complaint. 
Brackett  v.  Griswold.  644 


JUSTICE  OF  THE  PEACE. 

• 

1.  Where,  in  the  course  of  proceed- 
ings before  a  justice  of  the  peace, 
which  he  was  forced  to  entertain 
and  in  which  he  had  jurisdiction 
of  the  subject-matter  and  acquired 
jurisdiction  of  the  person  of  one 
charged  with  an  offense,  a  question 
is  presented  as  to  whether,  on  ac- 
count of  certain  steps  taken,  the 
justice  has  authority  to  proceed 
further,  which  question  is  depend- 
ent upon  the  construction  of  a  stat- 
ute, and  he,  in  good  faith,  errone- 
ously decides  that  he  has  authority 
to  and  does  proceed,  the  error  is 
simply  one  of  judgment  upon  a 
question  of  law,  and  the  justice  is 
not  responsible  therefor  in  a  civil 
action.    Austin  v.  Vrooman.      229 

2.  In  an  action  for  false  imprison- 
ment, it  appeared  that  the  defend- 
ant   y.  appeared  before  the  de- 
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fendant  C,  a  justice  of  the  peace, 
and  made  a  sworn  complaint 
against  the  plaintiff,  charging  him 
with  supplying  diluted  milk  to  a 
butter  factory  in  violation  of  the 
act  of  1885  (Chap.  188,  Laws  of 
1885),  which  makes  such  an  act  a 
misdemeanor.  C.  issued  a  war- 
rant. Plaintiff  was  arrested,  and 
on  being  arrai^ed  pleaded  not 
guilty;  lie  waived  a  preliminary 
examination  and  offered  bail  for 
his  appearance  before  the  next 
grand  j  ury .  The  district  attorney, 
who  appeared  for  the  people, 
claimed  that  the  justice  had  ex- 
clusive jurisdiction.  The  offer 
was  overruled,  and  plaintiff  there- 
upon demanded  a  jury,  which  was 
summoned;  he  was  tried,  found 
guilty  on  the  trial,  sentenced  to  pnj 
a  fine,  and  to  be  imprisoned  until 
it  was  paid,  not  to  exceed  ninety 
days;  and  thereupon  he  was  taken 
to  and  confined  in  the  county  jail 
until  his  discharge  was  procured. 
The  conviction  was  affirmed  by  the 
Court  of  Sessions  of  that  county, 
but  was  reversed  by  the  General 
Term.  EM,  that  while  C.  erred 
in  trying  plaintiff  after  his  offer  of 
bail,  he-  did  not  render  himself 
liable  in  damages,  and  that  the 
complaint  was  properly  dismissed 

Id. 

3.  The  distinction  between  such  a 
case  and  one  where  the  justice 
proceeds  without  jurisdiction  of 
the  subject-matter  and  the  per- 
son, pointed  out.  Id. 

LACHES. 

1.  In  an  action  to  recover  the  bal- 
ance of  an  indebtedness  for  services 
rendered,  in  which  the  defense  was 
payment,  it  appeared  that  one  W. 
gave  his  check  to  defendant  for 
the  amount  of  a  loan.  Defend- 
ant, on  the  same  day,  indorsed  and 
delivered  it  to  plaintiff  at  the  place 
where  the  bank  on  which  it  was 
drawn  was  located,  to  apply  upon 
the  indebtedness  in  suit.  W.  re- 
quested plaintiff  to  hold  the  check 
for  a  few  davs,  stating  if  plaintiff 
would  let  him  know  when  he 
wished  to  use  the  check,  he  would 
then  provide  for  it.  W.  testified 
on  the  trial  that  he  had  then 
enougli  money  to  pay  the  check 
and  \vould  have  paid  it  had  pay- 


ment been  insisted  upon.  Plain- 
tiff kept  the  check  for  nine  days 
before  he  presented  it  for  payment. 
W.  in  the  meantime  had  f)ecome 
insolvent.  The  cashier  of  the  bank 
on  which  it  was  drawn  testified 
that  there  were  no  funds  to  meet 
it,  and  it  would  not  have  been  paid 
if  it  had  been  presented  any  time 
after  the  day  of  its  date.  There 
was  no  agreement  that  the  check 
in  suit  should  be  taken  in  absolute 
satisfaction  of  the  debt.  The  court 
directed  a  verdict  for  the  plaintiff. 
Held,  error;  that  the  delay  in  pre- 
senting the  check  discharged  de- 
fendant from  liability  as  indorser; 
that  the  delay  was  not  excused  by 
the  fact  that  the  drawer  had  no 
funds,  or  was  insolvent,  or  because 
presentment  would  have  been  un- 
availing as  a  means  of  procuring 
payment;  that  while  the  indorse- 
ment and  transfer  of  the  check 
operated  as  a  provisional  payment 
only,  if  the  delay  caused  a  loss  to 
defendant,  to  the  extent  of  the 
loss  the  delay  was  tantamount  ta 
actual  payment;  that  as  there  was 
evidence  tending  to  show  that  the 
delay  prevented  a  collection  of  the 
check  m  whole  or  in  part,  and  that 
so  much  was  lost  to  defendant,  the 
case  should  have  been  submitted 
to  the  jury.     CarraUx,  Sweet,    19 

2.  No  lapse  of  time  or  inaction 
merely  on  the  part  of  an  owner  of 
real  property  after  the  erection  and 
during  the  maintenance  of  an  un- 
lawful structure  thereon  by  an- 
other, unless  it  has  continued  for 
such  a  period  of  time  as  will  effect 
a  change  of  title  in  the  property 
or  authorize  the  presumption  of  a 
grant,  is  sufficient  to  defeat  the 
right  of  the  owner  to  his  action 
at  law  or  equity.     Galtoay  v.  Met. 

E.  R.  Co.  laa 

8.  Wliere  a  legal  right  is  involved, 
and  upon  grounds  of  equity  juris- 
diction the  courts  have  been  called 
upon  to  sustain  the  legal  right, 
the  mere  liicfiejs  of  a  party,  un- 
accompanied by  circumstances 
amounting  to  an  estoppel,  consti- 
tute no  defense.  /<2. 

LANDLORD  AND  TENANT. 

1.  The  parties  entered  into  a  verbal 
contract  by  which  plaintiff  agreed 
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to  occupy  a  portion  of  defendant's 
farm  for  a  period  of  five  years, 
each  to  do  certain  work  and  fur- 
nish certain  things  specified,  the 
receipts  of  sales  of  the  products  of 
the  land  to  be  equally  divided. 
Plaintiff  took  possession  of  the 
premises  and  occupied  for  over 
two  years,  when  he  was  dispos- 
sessed. In  an  action  to  recover 
damages  for  breach  of  the  agree- 
ment, hM,  that  it  was  void,  as  it 
was  not  to  be  performed  within  a 
year;  that  the  occupancy  under  it 
did  not  create  a  tenancy'  from  year 
to  Tear,  and  the  relation  of  land- 
lord and  tenant  in  any  form  was 
not  created  either  by  the  agree- 
ment or  in  conse(]^uence  of  any  oc- 
cupancy under  it;  and  so,  that 
plaintiff  was  not  entitled  to  re- 
cover.    UnglisJi,  v.  Marvin.       380 

2.  The  construction  of  an  elevated 
railroad  in  a  city  street,  without 
having  acquirea'  the  easements 
therein  of  an  abutting  owner,  if 
it  diminishes  the  rental  value  of 
his  property,  is  an  injury  to  the 
inheritance,  and  although  the 
owner,  after  such  construction, 
has  leased  his  premises,  he  may 
maintain,  and  has  the  exclusive 
right  to  maintain,  an  action  for 
the  damages  sustained,  t.  e.,  for 
the  diminution  in  the  rental  value 
caused  by  the  construction  and 
opemtion  of  the  railroad  during 
the  period  in  which  the  premises 
were  in  the  actual  occupation  of 
tenants  under  the  lease.  Kei'- 
nochan  v.  JV".  T.  E,  R.  R.  Co.    659 

8.  Upon  the  death  of  such  lessor,  in- 
testate, or  having  devised  the 
land,  the  right  to  damages  accru- 
ing after  his  death  goes  with  the 
title  to  his  heirs  or  devisee,  not  to 
his  personal  representatives.      Id. 

4.  It  seems  that  where  a  lease  was 
executed  prior  to  the  construc- 
tion of  the  road,  the  lessee  is  the 
party  entitled  to  maintain  the 
action.  Id. 

5.  Where,  at  the  time  of  the  con- 
struction of  an  elevated  railroad 
in  a  city  street  upon  which  plain- 
tiff's premises  abutted,  said  prem- 
ises were  in  the  possession  of  ten- 
ants occupying  under  a  lease  for 
a  term  of  years,   and  about  the 


time  the  railroad  corporation  began 
to  operate  the  road  plaintiff  exe- 
cuted new  leases,  without  having 
entered  into  possession,  at  rentals 
reduced  because  of  the  interfer- 
ence with  his  easements  in  the 
street,  ?uild,  that  he  was  entitled 
to  recover  the  damages  to  the  in- 
heritance, t.  ^.,  the  diminution  of 
the  rental  value.  Jltn^  v,  JV".  F. 
E.  R.  R.  Co.  671 


LAW  OF  PLACE. 
S9e  Conflict  op  Laws. 


LIEN. 

A  lien  on  property,  personal  or 
real,  given  as  security  for  a  debt, 
is  not  impaired  by  the  fact  that 
the  remedy  at  law  for  the  recovery 
of  the  debt  is  barred  by  the  Stat- 
ute of  Limitations.  Bulbert  v. 
Clurk.  295 

See  >l£CHANic's  Lien. 
Mortgage. 


LIMITATION  OP  ACTIONS. 

1.  Trespasses  upon  real  property  ef- 
fected by  an  unlawful  structure  or 
nuisance  are  continuous  in  their 
nature  and  give  separate  success- 
ive causes  of  action  from  time  to 
time  as  the  injuries  are  perpe- 
trated, barred  only  by  the  runnmg 
of  the  statute  against  the  success- 
ive trespasses.  OaltDay  v.  Met,  E. 
R.  Co.  133 

2.  While,  therefore,  the  lapse  of  six 
years  after  the  erection  of  such  a 
structure  bars  not  onlv  the  legal, 
but  is  a  practical  defense  to  an 
equitable  action,  based  upon  the 
original  trespass,  if  the  structure 
is  continued  new  causes  of  action 
arise,  unbarred  by  any  rule  of  law 
or  equity  and  cognizable  not  only 
at  law  but  in  equity  until  the 
statute  has  run  as  against  each. 

Id. 

3.  Accordingly  ?uld,  that  the  right 
to  bring  an  action  to  restrain  an 
elevated  railroad  company  which 
had  constructed  its  road  in  a  street 
in  front  of  plaintiff's  premises  and 
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thereby  unlawfully  interfered  with 
plaintiff's  easements  in  the  street, 
was  not  barred  b^  the  lapse  of  ten 
years  from  the  time  the  road  was 
constructed.  (Code  Civ.  Pro. 
§  388.)  Id, 

4.  "  Mai^  E."  the  wife  of  T,  died  in 
1845  seized  of  certain  premises  in 
the  city  of  New  York,  the  title  to 
which  vested  in  her  upon  the 
death  of  E.,  her  mother.  The 
title  descended  upon  the  death  of 
'*  Mary  E."  to  her  five  infant  chil- 
dren, subject  t6  the  life  estate  of 
her  husband,  as  tenant  by  the 
curtesy;  he  married  again,  his 
second  wife  having  the  same  bap- 
tismal name  and  middle  initial  as 
the  first,  t.  e.,  "Mary  E."  In 
1853  T.  and  his  wife  joined  in  a 
warranty  deed  of  the  premises, 
her  name  being  given  therein  as 
"  Mary  E."  T.  represented  to  the 
grantees  that  his  wife  named  in 
the  deed  was  the  sole  surviving 
child  of  E.  and  that  the  property 
belonged  to  her,  and  in  the  deed 
the  devolution  of  title  was  recited. 
The  grantees  purchased  in  good 
faitli,  paying  a  consideration, 
which  was  the  full  value  of  the 
premises.  The  grantees  took  pos- 
session, built  upon  and  thereafter 
transferred  the  property,  neither 
they  nor  their  successors  in  inter- 
est having  any  knowledge  of  the 
fraud  or  the  defect  in  their  title 
until  after  the  death  of  T.  who 
died  in  1882.  In  an  action  of 
eiectment  thereafter  brought  by 
the  children  of  the  first  wife,  held, 
that  the  grantees  of  T.  acquired 
under  their  deed  only  his  life  es- 
tate; that  the  title  of  the  children 
was  unaffected  by  the  fraud  com- 
mitted by  him,  and  the  deed  was 
no  obstacle  to  a  recovery  by  them 
of  their  inheritance  on  the  tennina- 
tion  of  the  life  estate;  also  that 
their  right  of  action  did  not  arise 
until  after  the  death  of  their  father, 
and  so  that  the  Statute  of  Limita- 
tions was  not  a  bar  to  the  action. 
Thompson  v.  Simpson,  270 

5.  The  Statute  of  Limitations  is 
merely  a  statutory  bar  to  a  re- 
coverj',  and  acts  only  upon  the 
remedy;  it  does  not  after  the  pre- 
scribed period  destroy,  discharge 
or  pay  a  debt  or  produce  a  pre- 
sumption of  payment,  but  simply 


stands  in  the  way  of  the  creditor 
seeking  to  compel  payment.  Mvl- 
bert  V.  Olark.  2» 

6.  A  lien  on  property,  personal  or 
real,  given  as  security  for  a  debt, 
is  not  impaired  by  the  fact  that 
the  remedy  at  law  for  the  recovery 
of  the  debt  is  barred  by  the  statute. 

Id, 

7.  It  seems  the  legislature  may  re- 
peal the  statute,  and  that  a  debt 
upon  which  the  right  of  action  was 
barred  by  It  at  the  time  of  the 
repeal  may  thereafter  be  enforced 
by  action  without  invading  the 
constitutional  rights  of  the  debtor. 

Id, 

8.  An  action  for  the  foreclosure  of  a 
mortgage  given  to  secure  the  pay- 
ment of  certain  promissory  notes 
was  brought  within  twenty  years 
of  the  date  of  the  mortgage  but 
more  than  six  years  after  the  notes 
fell  due.  There  was  no  covenant 
in  the  mortgage  to  pay  the  notes. 
Ildd^  that  the  action  was  not 
barred  by  the  Statute  of  Limita- 
tions;  that  the  mortgage  continued 
to  be  a  subsisting  lien,  and  could 
be  foreclosed  after  an  action  at  law 
upon  the  notes  was  barred  by  the 
statute.  Id. 

9.  Under  the  provisions  of  the  act 
providing  ' '  for  the  assessment  and 
collection  of  taxes  in  the  citv  of 
Albany"  (§  52,  chap.  86,  Law's  of 
1850),  which,  in  case  a  purchaser 
at  a  tax  sale  shall  be  unable  to  re- 
cover possession  of  the  real  estate 
because  of  error  or  irregularity  in 
the  proceedings  for  the  levying  or 
collection,  requires  the  board  of 
supervisors  of  the  county  to  reim- 
burse the  purchase-money,  and 
upon  the  refusal  or  neglect  to  do 
so,  authorizes  the  recovery  of  the 
money  in  an  action  against  the 
board,  when,  in  consequence  of 
some  defect  in  the  proceeding,  a 
sale  is  invalid,  and  because  thereof 
the  purchaser  is  unable  to  recover 
possession,  he  is  at  once  entitled  to 
reimbursement  and  his  cause  of 
action  is  barred,  if  suit  is  not 
brought  in  six  years  from  the  time 
when  the  right  to  make  a  demand 
for  reimbursement  was  complete, 
(Code  Civ.  Pro.  §  410.)  Beid  v. 
Bd,  Suprs.  36i 
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10.  In  an  action  under  said  provision 
to  recover  back  the  purchase- 
money  paid  on  various  tax  sales,  all 
of  which  were  made  in  and  prior  to 
1883.  and  more  than  seven  years 
before  the  commencement  oi  the 
action,  it  was  not  alleged  in  the 
complaint  or  shown  upon  the  trial 
that  any  legal  proceeding  had  been 
instituted  by  the  purchaser  or  his 
successor  in  interest  to  recover 
possession  of  the  land,  or  that  he 
made  any  effort  to  obtain  posses- 
sion, but  it  was  admitted  that  by 
a  decision  of  this  court  (Bem^n  v. 
WfieeUr,  105  N.  Y.  5T3),  rendered 
four  years  after  the  sale  in  an 
action  between  other  parties,  sales 
under  similar  proceedings  in 
another  locality  were  adjudged 
illegal  and  void.  The  court  below 
decided  that  neither  the  purchaser 
nor  plaintiff,  his  successor  in  inter- 
est, was  entitled  to  bring  an  action 
for  reimbursement  until  such  de- 
cision, and  so  that  the  action  was 
not  barred  by  the  statute.  Held, 
error;  that  the  decision  had  no 
effect  upon  and  in  no  waj'  changed 
the  rights,  duties  or  obligations  of 
the  parties  here,  but  was  simply 
an  authority  as  to  the  law.        Id. 

11.  It  9eenM,  also,  that  the  purchaser 
must  act  within  a  reasonable  time 
after  he  obtains  his  certificate; 
that  in  case  he  institutes  legal  pro- 
ceedings and  conducts  them  to  a 
determination  with  reasonable  dili- 
gence, the  statute  will  begin  to 
run  from  such  termination;  and 
that  if  he  relies  upon  a  demand  of 
possession,  and  this  is  shown  to 
have  been  made  within  a  reason- 
able time,  the  statute  will  begin  to 
run  from  that  time.  Id. 

12.  It  seems,  also,  the  amendment  of 
said  provision  made  by  the  act  of 
1889  (Chap.  429,  Laws  of  1889), 
which  requires  the  reimbursement 
to  be  made  * '  within  six  years  from 
such  sale,"  is  prospective  in  its 
character,  and  so  has  no  effect  upon 
prior  sales;  that  said  amendment 
did  not  repeal  the  limitations  of 
the  Code  of  Civil  Procedure,  but 
left  them  to  apply  to  the  past  and 
simply  made  a  new  rule  for  future 
cases.  Id. 

Ll'XATICS. 
S€c  Insane  Persons. 


MALICIOUS  PROSECUTION. 

In  an  action  for  malicious  prosecu- 
tion   plaintiji's  evidence   showed 
these  facts:  Under  a  contract  be- 
tween defendant  and  the  Brooklyn 
park  commissioners  for  a  supply 
of  water  to  Prospect  park,  deiena- 
ant's  water-pipes  were  connected 
with  certain  mains  belonging  to 
the  city,  and  under  the  control  of 
the  commissioners.    By  the  con- 
tract the  commissioners  were  au- 
thorized to  terminate  it  and  discon- 
nect the  pipes  in  case  of  failure  of 
defendant    to    furnish    water   as 
agreed,  on  giving  six  months'  pre- 
vious notice.     The  commissioners 
caused    a   written   notice    to    be 
served  on  defendant  that  they  had 
annulled  the  contract  because  the 
defendant  "  had  not  performed  the 
conditions"     thereoi,    and    were 
about  to  cut  the  connections.    The 
next  day,  by  written  order  given  to 
plaintiff,  who  was  in  the  employ  of 
the  commissioners,  he  was  directed 
to   disconnect    the    pipes;    while 
engaged  executing  the  order  de* 
fendaut  protested  and  threatened 
to  imprison  him  if  he  continued 
the    work.     He,    however,    com- 
pleted   it,   doing  the  work  in  a 
proper  manner  and  so  as  not  un- 
necessarily to  injure  defendant's 
pipes.     Defendant,  who  knew  that 
plaintiff  acted  under  the  order  of 
the  commissioners,  thereupon  pre- 
sented a  verified  complaint  to  a 
magistrate,  under  the  Penal  Code 
(§  639),    charging    that    plaintiff 
"did  commit  a  misdemeanor  by 
maliciously  and  willfully  cutting 
the  water-main;"  it  did  not   dis- 
close the  relation  of  plaintiff  to 
the  commissioners  or  the  circum" 
stances    under  which  he    acted. 
Plaintiff  was  thereupon  arrested 
and  brought  before  a  magistrate. 
Upon  the  proceeding    being  ad- 
journed  defendant    insisted    that 
plaintiff  should  be  "locked  up." 
The  proceeding  was  terminated  by 
plaintiff's  discharge.     Held,    that 
the  evidence  authorized  the  sub- 
mission of  the  questions  of  prob- 
able cause  and  malice  to  the  jury; 
that  when  defendant  applied  for 
the  warrant  he  was  chargeable  with 
knowledge    that  in  obeying    the 
direction    of    the    park    commis- 
sioners,  plaintiff  did  not   "mali- 
ciously and  willfully"  disconnect 
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the   pipes    as  charged.    Wass  v. 
Stephens.  128 


MANDAMUS. 

1.  By  the  charter  of  the  village  of 
Wellsburg  (Chap.  291,  Laws  of 
1870,  as  amended  by  chap.  68, 
Laws  of  1887,  and  chap.  172,  Laws 
of  1888),  every  person  elected  or 
appointed  to  office  is  required  to 
take  and  file  with  the  clerk  of  the 
village  an  oath  of  office.  By  an 
ordinance  of  the  board  of  trustees 
authority  was  conferred  upon  said 
clerk  to  administer  such' oath.  A 
majority  of  the  inspectors  of  elec- 
tion signed  a  statement  as  to  the 
results  of  an  annual  election  for 
village  offlcei's,  which  was  filed 
with  the  clerk;  this  showed  that 
there  were  one  hundred  and  thirty- 
six  ballots  cast  for  president,  of 
which  sixty-six  were  cast  for  the 
relator,  "Morris  A.  Young,"  one 
for  "  Morris  Young,"  one  for  **  M. 
A.  Young,"  one  was  defective, 
and  one  blank.  Defendant,  the 
village  clerk,  when  applied  to  for 
that  purpose,  refused  to  adminis- 
ter the  oath  of  office  to  the  relator, 
claiming  that  he  was  not  legally 
elected.  Held,  that  a  mandamus 
was  properly  granted,  requiring 
defendant  to  perform  this  duty; 
that  he  was  not  called  upon  to  de- 
cid3  as  to  the  legality  of  the  ap- 
plicant's election;  but,  in  his  min- 
isterial capacity,  was  obliged  to 
administer  the  oath,  ii  prima  facie 
it  appeared,  as  it  did  in  this  case, 
that  the  individual  desiring  to  be 
sworn  had  the  greatest  number  of 
votes,  at  least  if  he  was  not  known 
to  be  ineligible;  also,  that  a  certifi- 
cate from  the  inspectors  as  to  the 
relator's  election  was  not  requisite. 
People  ex  rel.  v.  Straight.  545 

2.  As  to  whether  the  clerk  might  re- 
fuse to  administer  and  file  such 
oath,  if  the  applicant  was  known 
to  be  ineligible,  qiicere.  Id. 

8.  Upon  the  granting  of  a  peremp- 
tory writ  of  mandamus,  with  costs, 
an  application  for  a  stay  pending 
appeal  having  been  denied,  de- 
fendant complied  with  the  writ, 
paid  the  costs  and  appealed  to  the 
General  Term,  where  the  appeal 
was  dismissed,  the  court  holding 


that  it  was  not  a  practical  ques- 
tion, the  terms  of  the  writ  having 
been  complied  with.  Held,  error; 
that  the  case  should  have  been 
heard  on  the  merits,  as  defendant 
would  be  entitled  1o  a  restoration 
of  the  costs  paid,  in  case  the  order 
were  reversed.  In  re  Martin  v.  W. 
J.  J,  Co,  605 


MANUFACTLTimG  CORPORA- 
TIONS. 


As  to  rights  of  stockholders  of  a 


e4)rporation  organized  for  the  purpose 
of  renting  an  apartment-house,  nndtr 
t/ie  anundment  of  the  Manufacturing 
Aetof\>^l  (Chap.  589,  Lam  of  19^1), 
Seee  Cotnpton  v.  Th^  Chelsea.    331 


MARRIED  W03IEN. 

Sc-e  HUSBAKD  AAD  WiFE. 


MASTER  AND  SERVANT. 

1.  It  seems,  that  an  employe,  without 
experience  in  a  particular  work 
required  of  him,  in  which  danger 
to  him  exists,  from  causes  not  ap- 
parent, but  known  to  his  employer, 
is  entitled  to  have  such  information 
communicated  to  him  as  will  ap- 
prize him  of  the  nature  of  the  work 
and  of  the  possible  risks  in  its 
execution.     Gates  v.  State.        221 

2.  A  railroad  company  is  bound  to 
guard  its  employes  against  negli- 
gence of  co-employes,  so  far  as  it 
can,  by  the  enactment  and  promul- 
gation of  reasonable  rules  in  the 
management  of  its  business,  and 
the  rule  that  the  employe  takes 
the  risk  of  the  business  is  subject 
to  the  qualification  that  the  com- 
pany perform  this,  as  well  as 
other  duties,  to  protect  the  em- 
plove  from  unnecessary  hazards 
while  engaged  in  his  work.  Abei 
V.  Pi^est.,  etc.,  D.  d;  H.  C.  Co.  662 


MECHANIC'S  LIEN. 

In  an  action  for  the  foreclosure  of  a 
mortgage  it  appeared  that  $55,000, 
the  amount  to  secure  which  the 
mortgage  was  given,  was  by  its 
terms  to  be  advanced  to  the  mort* 
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gators  in  seventeen  specific  in- 
stBllments,  dependent  upon  differ- 
ent stages  of  the  work  of  con- 
structing a  building  upon  the 
mortgaged  premises,  which  was 
to  be  the  chief  security  for 
the  loan.  When  tlie  advances 
amounted  to  about  $40,000  a  lien 
for  materials  furnished  and  ser- 
vices performed  was  filed.  The 
mortgagees  thereupon  declined  to 
make  any  further  advances,  and 
a  contract  was  then  entered  into 
by  which  the  lienor  agreed  to  sub- 
ordinate its  lien  to  the  further  ad- 
vances called  for  by  the  mortgage, 
and  the  mortgagees  agreed  to  pay 
said  lien  in  specified  proportions 
out  of  the  fifteenth  and  sixteenth 
installments  when  they  should  be 
«amed  and  become  due,  and  they 
accepted  an  order  upon  them 
payable  out  of  said  installments 
when  due.  The  mortgagors  never 
earned  or  became  entitled  to  these 
installments,  but  the  mortgagees 
advanced  to  them  the  amount  se- 
cured by  the  mortgage,  and 
$10,000  more,  less  the  amount  of 
the  lienor's  claim,  to  be  used  in 
the  prosecution  of  the  work,  under 
an  agreement  with  said  lienor  that 
the  claim  should  be  paid  out  of 
said  $10,000.  The  lienor  was 
made  defendant,  but  no  personal 
judgment  asked  against  it;  it  set 
up  Its  claim  as  a  counter-claim 
and  asked  for  a  money  judgment. 
The  counter-claim  was  dismissed. 
Held,  no  error;  that  whatever 
claim  said  lienor  might  have  it 
was  not  a  permissible  counter- 
claim. (Code  Civ.  Pro.  §  501.) 
Lipman  v.  J.  A.  Iron  Works.      58 


MISDEMEANOR. 

The  word  ''willfully"  in  the  pro- 
vision of  the  Penal  Code  (§  639), 
declaring  that  **any  person  who 
willfully  or  maliciously  displaces, 
removes,  injures  or  destroys 
*    *    *    a  pipe  or  main  for  con- 

>    *    *    is 


ducting  water  or  gas 
punishable  by  imprisonment," 
means  not  simply  a  voluntary  and 
intentional  act,  which  is  iti  fact 
wrongful,  but  one  done  with  a 
wrongful  purpose,  with  a  design 
to  injure  another,  or  from  mere 
'wantonness  or  lawlessness.  Wrtss 
V.  Stephens.  128 

SicKELs— Vol.  LXXXIII 


MORTGAGE. 

An  action  for  the  foreclosure  of  a 
mortgage  given  to  secure  the  pay- 
ment of  certain  promissory  notes 
was  brought  within  twenty  years 
of  the  date  of  the  mortgage  but 
more  than  six  years  after  the  notes 
fell  due.  There  was  no  covenant 
in  the  mortgage  to  pay  the  notes. 
Hieldy  that  the  action  was  not 
barred  by  the  Statute  of  Limita- 
tions; that  the  mortgage  continued 
to  be  a  subsisting  lien,  and  could 
be  foreclosed  after  an  action  at  law 
upon  the  notes  was  barred  by  the 
statute.    HuWert  v.  Clark,        2d5 

See  Chattel  Mortgage. 

FORECLOSUBE. 


MOTIONS  AND  ORDERS. 

1.  While  it  seems,  a  proceeding  on 
the  part  of  a  client,  or  his  assignee, 
to  compel  his  attorney  to  pay  over 
money  received  by  him  for  the 
client,  may  be  entertained,  and 
the  court  may  direct  payment  of 
the  money  or  punish  the  attorney 
by  fine  or  imprisonment,  this  is 
not  a  matter  of  absolute  legal 
right,  but  simply  one  of  discretion, 
and  an  order  refusing  to  grant 
the  relief  sought,  w^hich  does  not 
show  that  it  was  made  because  of 
want  of  jurisdiction,  is  not  review- 
able here.  Schell  v.  Mayor,  etc,    67 

2.  An  order  denying  a  motion  for  a 
new  trial,  made  in  a  criminal  case, 
after  final  affirmance  of  a  judg- 
ment   of    conviction,    upon    the 

f round  of  newly- discovered  evi- 
ence,  is  not  reviewable  here, 
either  upon  appeal  or  certiorari. 
People  V.  Trezza.  529 

8.  Such  an  order  is  only  reviewable 
in  connection  with,  and  upon  ■  ap- 
peal from  the  judgment,  and  when 
it  is  embodied  in  the  judgment- 
roll.  (Code  Crim.  Pro.  §§  485, 
517.)  Id. 

4.  Even  if  an  order  granted  upon  a 
petition  for  the  voluntary  dissolu- 
tion of  a  corporation  is  in  some 
respects  irregular,  imperfect  and 
informal,  it  is  not,  because  of  this, 
a  nullity.  In  re  Christian  Jensen 
Co,  550 
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5.  An  application  for  such  an 
order,  prayed  for  a  dissolution  of 
the  corporation;  the  order  granted 
thereon  was  entitled  "  In  the  Mat- 
ter of  the  Application  of  the  Di- 
rectors" of  the  corporation  for  a 
voluntary  dissolution.  The  order 
recited  that  the  corporation  was 
insolvent,  and  required  all  persons 
interested  to  show  cause  why  the 
prayer  of  the  petitioner  should  not 
be  granted.  Held,  that  this  was 
substantially  a  requirement  to 
show  cause"  whv  the  corporation 
should  not  be  dissolved,"  and  so 
was  sufficient  in  this  particular. 

Id. 

6.  The  order  did  not  direct  its  pub- 
lication and  did  not  specify  the 
newspapers  in  which  it  was  to  be 
published,  as  required,  ^ode  Civ. 
Pro.  §  2424.)  Held.,  that  while  this 
was  a  defect,  it  was  not  one  which 
rendered  the  appointment  of  the 
receiver  a  nullity;  also,  that  the 
court  having  jurisdiction  of  the 
proceedings  had  authority  to  make 
an  order  nunc  pro  tunc,  correcting 
the  defect.  Id. 

7.  A  motion  for  judgment  of  affirm- 
ance or  to  dismiss  an  appeal,  based 
on  the  ground  that  only  the  same 
questions  arise  therein  which  have 
been  passed  upon  by  this  court  in 
other  ca^s  lately  decided,  will  not 
be  granted  where  this  is  denied  by 
the  appellant.     Clark  v.  Claflin. 
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MUNICIPAL  CORPORATIONS. 

1.  Owners  of  lots  abutting  on  a  city 
street,  the  fee  of  which  is  in  the 
municipality  for  street  uses,  al- 
though they  have  no  title  to  the 
soil,  are  entitled  to  the  benefit  of 
the  street  in  front  of  their  premises 
for  access  and  other  purposes,  and 
cannot  be  deprived  thereof  with- 
out compensation.  Edning  v.  N. 
r.,L.d  W.  R.  Go.  157 

2.  The  right  of  such  owners  is  not  so 
absolute  in  its  character  that  they 
ean  resist  or  prevent  any  and  all 
interference  with  the  street,  to  their 
detriment;  nor  can  they  assert  it 
to  stay  the  municipality  in  the 
control,  regulation  or  improvement 
of  the  streets  in  the  public  interest. 


although  it  may  be  made  to  appair 
that  the  privileges  said  owners  had 
enjoyed  and  the  benefits  they  had 
derived  from  the  street  w^uld  be 
curtailed  or  impaired,  to  their 
injury,  by  the  changes  proposed. 

Id. 

3.  Where  a  charter  of  a  city  confers 
upon  its  common  council  power  to 
permit  the  track  of  a  railroad  to 
be  laid  in,  along  or  across  any 
street  or  public  ground  this  must 
be  construed  as  subject  to  the 
(]^ualification  that  no  property 
rights  of  abutting  owners  are 
thereby  invaded.  Id. 

4.  It  seem*  the  primary  object  of 
the  power  to  alter  the  grade  ol 
streets,  conferred  upon  common 
councils  in  municipal  charters,  is 
to  enable  the  municipal  authorities 
to  render  a  street  more  safe  and 
convenient  for  public  travel,  to  af- 
ford drainage  and  to  adapt  the 
street  more  perfectly  for  the  pur« 
poses  of  a  public  way.  Id. 

5.  A  municipality  cannot,  under  the 
guise  of  exercising  such  power, 
appropriate  a  part  of  a  street  prac- 
tically to  the  exclusive  use  of  a  rail- 
road company  and  cut  off  abutting 
owners,  without  compensation, 
from  using  any  part  of  it  in  the 
accustomed  way.  Id, 

See  Albany  (City  op). 
Buffalo  (City  op). 
New  York  (City  of). 
Wellsburg  (Village  of). 


NEGLIGENCE. 

1.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
the  testimony  was  to  this  effect: 
Plaintiff  was  riding  in  one  of  de- 
fendant's street  cars;  a  wagon 
loaded  with  lumber  was  moving  in 
the  opposite  direction,  using  the 
rails  of  another  track.  The  ofriver 
of  the  wagon,  after  it  had  passed 
the  driver  of  the  stieet  car  and 
when  it  was  abreast  of  the  car. 
suddenly  turned  off  the  track;  the 
lumber  which  projected  beyond 
the  wagon  was,  by  the  movement, 
thnist  through  a  window  of  the 
car,   and  struck  the  plaintiff,  in- 
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flicting  the  injury  complained  of. 
The  car  driver  happening  to  look 
up  in  his  mirror  saw  the  wagon 
driver  in  the  act  of  turning  out, 
and  he  at  once  set  the  brake  and 
stopped  the  car.  It  was  claimed 
that  the  car  was  traveling  at  an 
unusual  rate  of  speed.  Hdd^  that 
the  evidence  failed  to  show  anv 
negligence  on  the  part  of  defend- 
ant, and  the  submission  of  the 
question  to  the  jury  was  error; 
that  assuming  the  rate  of  speed  of 
the  car  was  unusual,  it  had  noth- 
ing to  do  with  the  accident.  Alex- 
ander  v.  B.  C,  dt  B.  B.  B.  Co.    13 

2.  In  an  action  to  recover  damages 
for  injuries  to  plaintiffs'  goods, 
caused  by  steam  which  escaped 
from  certain  apparatus,  which  de- 
fendant, a  corporation  engaged  in 
furnishing  steam  for  the  purposes 
of  heat  and  motive  power,  had  put 
into  the  premises  occupi^  by 
plaintiffs,  under  a  contract  with 
them,  it  appeared  that  after  the 
apparatus  had  been  tested  in  the 
usual  manner  and  found  to  be  ap- 
parently safe  and  adequate,  the 
§  remises  were  closed  from  Satur- 
ay  night  until  Tuesday  morning; 
that  shortly  after  they  were  operiSl 
the  bonnet  on  the  service  valve  in 
one  of  the  pipes  in  the  basement 
was  blown  off  and  the  steam  es- 
caped, doing  the  injuries  com- 
plained of.  It  was  proved  that  no 
similar  accident  had  happened  in 
defendant's  business,  that  defend- 
ant used  the  best  material,  pur- 
chased of  manufacturers  of  high 
repute,  and  employed  competent 
and  skilled  workmen,  and  there 
was  no  evidence  of  any  visible  de- 
fect or  that  the  work  was  not  well 
done.  Held,  that  the  refusal  to 
nonsuit  was  error;  that  the  burden 
was  upon  the  plaintiffs  to  show 
that  defendant  failed  to  use  the 
degree  of  care  which  ordinary  pru- 
dence and  foresight  would,  under 
the  circumstances,  suggest;  that 

.  the  mere  fact  that  the  bonnet  blew 
out  did  not  furnish  sufficient  evi- 
dence of  negligence.  Beiss  v.  N. 
F.  Steam  Co.  103 

8.  B  seems  that  an  employe,  without 
experience  in  a  particular  work  re- 
quired of  him,  m  which  danger  to 
him  exists,  from  causes  not  appar- 
ent, but  known  to  his  employer, 


is  entitled  to  have  such  informa- 
tion communicated  to  him  as  will 
apprize  him  of  the  nature  of  the- 
work  and  of  the  possible  risks  in 
its  execution.    Gates  v.  State.    221 

4.  In  an  action  to  recover  damages, 
for  injuries  received  by  plaintiff 
while  getting  on  one  of  defendant's 
street  cars,  it  appeared  that  plain- 
tiff was  a  man  twenty-six  years 
old,  able-bodied  and  unincum< 
bered;  he  waited  for  one  of  defend- 
ant's open  cars  upon  a  crosswalk 
and  motioned  for  it  to  stop;  when 
it  had  nearly  stopped  he  put  his. 
foot  on  the  step  on  the  side  ot  and 
near  the  middle  of  the  car  and  took 
hold  of  the  stanchion,  and  after 
the  car  bad  moved  six  or  seven 
feet,  he  was  struck  by  the  wheel  of 
a  truck  which  was  standing  in  the 
street.  Held,  that  a  refusal  to  non- 
suit was  error;  that  it  was  plain- 
tiff's duty  to  see,  before  getting  on 
the  car,  that  there  was  no  obstacle, 
outside  the  ear  which  would  make 
it  dangerous  for  him  to  attempt 
to  get  on  board;  and  that  if  the 
injury  was  attributable  to  any 
negligence,  it  was,  in  part  at  least, 
that  of  plaintiff.  Mnylan  v.  Sec- 
ond Ave.  B.  B.  Co.  583. 

5.  In  an  action  against  the  owners 
of  a  truck,  to  recover  damages, 
for  alleged  negligence,  the  evi- 
dence tended  to  show  these  facts: 
The  driver  was  driving  very 
rapidly  along  a  street,  upon  one 
side  oi  which  there  was  no  sidewalk 
and  this  side  was  bounded  by  a 
wall  near  which  some  children  were 

Ing,  among  them  the  plaintiff, 
'he  children  were  in  plain  view 
of  the  driver;  the  truck  moved 
along  without  turning,  about 
three  feet  from  the  wall;  plaintiff 
was  struck  by  one  of  the  horses, 
and  injured.  Held,  that  the  evi- 
dence sufficiently  showed  negli- 
gence on  the  part  of  the  driver  to 
require  the  submission  of  the 
question  to  the  jury.  Barrett  v. 
Smith.  607 

6.  A  railroad  company  is  bound  to 
guard  its  employes  against  negli- 
gence  of  co-employes,  so  far  as  it 
can,  by  the  enactment  and  pro- 
mulgation of  reasonable  rules  ia 
the  management  of  its  business, 
and  the  rule  that  the  employe  takea 
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the  risk  of  the  business  is  subject 
to  the  qualification  that  the  com- 
pany perform  this,  as  well  as  other 
duties,  to  protect  the  employe 
from  unnecessary  hazards  while 
engaged  in  his  work.  Abel  v. 
Prest,  etc.,  D.  dh  H.  C.  Co.       662 

7.  Upon  the  trial  of  an  action  to 
recover  damages  for  alleged  neg- 
ligence causing  the  death  of  plain- 
tin's  testator,  a  repairman  in 
defendant's  employ,  who  was 
killed  while  at  work  under  a 
car,  the  negligence  charged  was 
the  omission  to  promulgate  proper 
rules  for  the  protection  of  car  re- 
pairers. The  rules  of  other  com- 
panies upon  this  subject  were 
given  in  evidence,  and  the  court 
charged  in  substance  that  the  jury 
were  to  weigh  the  evidence  and, 
iti  view  of  the  rules  adopted  by 
different  companies,  determine 
whether  defendant  had  discharged 
its  duties,  but  that  they  were  not 
to  find  a  rule  proper  or  improper 
because  some  other  company  had 
adopted  or  rejected  it.  HM,  no 
error.  Id. 


NEW  YORK  (CITY  OF). 

1.  Plaintiff,  having  passed  a  civil 
service  examination,  received,  on 
April  25, 1881,  a  written  certificate 
of  his  appointment  by  the  aque- 
duct commissioners  of  the  city  of 
New  York,  three  of  whom  certi- 
fied to  his  qualifications,  as  inspec- 
tor of  masonry  upon  the  new  aque- 
duct. Said  certificate  neither 
stated  plaintiff's  term  of  ofilce, 
nor  the  salary  to  be  paid ;  the  salary 
was  fixed  at  $120  per  month.  lie 
was  from  time  to  time  suspended, 
without  charges  being  made 
against  him  or  rea.sons  assigned; 
while  so  suspended,  he  received  no 
salary.  During  one  of  the  periods 
3f  suspension,  plaintiff  entered 
into  an  agreement  with  the  city 
that,  while  suspended,  his  pay 
should  cease.  This  action  was 
brought  to  recover  salarv  for  the 
pericSs  of  suspension,  lleld,  that 
plaintiff  was  entitled  to  recover 
for  those  periods  prior  to  the 
agreement  but  not  for  subsequent 
ones;  that  the  office  of  inspector 
being  one  created  by  the  act  under 
which  the  said  commissioners  were 


acting  (Chap.  490,  Laws  of  1888), 
the  incumbent  was  not  a  simple 
employe  or  laborer,  but  an  ofl9cer, 
and  his  compensation,  when  fixed, 
accompanied  the  office  until  he 
was  removed  or  consented  to  a  new 
rate  of  compensation;  that  while 
the  term  of  office  was  at  the 
pleasure  of  the  commissioners,  they 
could  not  effect  arbitrarily,  tem- 
porary or  indefinite  suspension 
without  pay;  but  tliat  it  was  com- 
petent for  them  to  enter  into  an 
agreement  with  plaintiff  in  rela- 
tion thereto,  and  the  agreement 
made  constituted  a  waiver  of  his 
right  to  the  salary  thereafter 
during  suspension.  Emmitt  v. 
Mayor,  etc,  117 

2.  By  the  return  to  a  writ  of  habeas 
corpus,  it  appeared  that  the  pris- 
oner was  held  by  defendant,  one 
of  the  institutions  named  in  the 
act  of  1886  (Chap.  353,  Laws  of 
1886),  amending  the  Consolidation 
Act  for  the  city  of  New  York,  by 
virtue  of  a  commitment  issued  by 
a  police  justice  of  that  city.  The 
commitment  stated  that  the  pris- 
oner was  a  female  under  sixteen 
Years  of  age;  that  she  was  brought 
before  the  magistrate  by  a  police- 
man, who  charged  upon  his  oath 
that  she  was  found  m  a  reputed 
house  of  prostitution,  and  was  in 
danger  of  becoming  morally  de- 
praved ;  that  she  confessed  and  was 
convicted  of  the  charge  and  com- 
mitted to  the  guardianship  of  the 
institution,  iteld,  that  the  com- 
mitment was  in  substance  and  form 
sufficient  to  show  jurisdiction  of 
the  person  of  the  prisoner  and  of 
the  subject-matter  of  the  com- 
plaint, as  given  by  said  act.  Peo- 
ple ex  rel.  v.  P.  E.  Jloum  of  Mercy. 

180 

3.  The  petitioner  for  the  writ  under- 
took to  traverse  the  return  by 
filing  a  verified  statement  in  which 
she  averred  that  the  prisoner  was 
her  daughter,  and  previous  to  her 
arrest  resided  with  petitioner;  that 
neither  the  petitioner  nor,  as  the 
petitioner  is  informed  and  believes, 
the  prisoner  was  examined  before 
the  magistrate,  nor  was  any  evi- 
dence given  to  show  that  the  house 
wherein  the  latter  was  found  was 
a  reputed  house  of  prostitution,  or 
that  she  was  an  inmate  thereof  and 
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in  danger  of  becoming  raoraHy  de- 
praved. Held,  that  the  traverse 
failed  to  controvert  any  of  the 
material  facts  stated  in  the  return, 
or  to  avoid  them  by  extrinsic 
matter;  that  while  it  would  have 
been  competent  for  the  petitioner 
to  have  aisputed  the  facts  upon 
which  the  Jurisdiction  of  the  magis- 
trate was  predicated,  or  to  have 
alleged  extrinsic  facts  tending  to 
show  want  of  jurisdiction,  in  the 
absence  of  such  allegations  it  was 
the  duty  of  the  judge  to  remand 
the  prisoner.  Id, 


As  to  trespasses  upon  rights  of 


abutting  owners  by  the  erection  of  ele- 
vated railroads  on  streets  in  city. 
See  Galway  v.  Met.  E.  B,  Co,    182 
Pappenheim  v.  Met,  KB.  Go.  486 
Boberts  v.  N.  T,  E.  B.  B.  Co. 

455 

Cray  v.  Manhattan  B.  Go.  499 

Kemochan  v.  N.  Y.  E.  B.  B. 

Co.  569 

Mine  v.  N.  T.  E.  B.  B.  Co.    571 


NUISANCE. 

1.  It  seems  the  mere  fact  that  a  bus- 
iness is  being  carried  on,  which 
may  be  shown  to  be  immoral  and, 
therefore,  prejudicial  to  the  neigh- 
borhood, furnishes  of  itself  no 
ground  for  equitable  interference 
at  the  suit  oi  a  private  person. 
Although  the  use  of  property  may 
be  unlawful  or  unreasonable,  un- 
less special  damage  can  be  shown, 
a  neighboring  property  owner  can- 
not base  thereupon  any  private 
right  of  action.  Cranford  v.  Tyr- 
rell.  841 

2.  It  seems  also,  that  only  the  public 
authorities,  acting  in  the  common 
interest,  can  interfere  for  the  sup- 
pression of  a  common  nuisance. 

Id. 

8.  The  fact,  however,  that  the  per- 
petrator of  a  nuisance  is  amenable 
to  the  provisions  and  penalties  of 
the  criminal  law  is  not  an  answer 
to  an  action  against  him  by  a  pri- 
vate person  who  has  sustained 
special  damage,  to  recover  the  same 
and  to  restrain  a  continuance  of  the 
nuisance.  Id. 

4.  An  unlawful  use  of  property 
which  renders  the  premises  of  a 


neighbor  unfit  for  comfortable  or 
respectable  occupation  and  enjoy- 
ment is  a  private  nuisance,  agamst 
which  the  protection  of  a  court  of 
equity  may  be  invoked,  although 
the  use  complained  of  also  consti- 
tutes  a  public  nuisance.  Id, 

5.  In  an  action  to  restrain  defendant^ 
who  was  plaintiffs'  adjoining 
neighbor  in  a  city,  from  keeping 
a  house  of  ill-fame  and  using  hia 
premises  as  an  assignation  house 
and  to  recover  damages,  the  court 
found  that  the  house,  as  main- 
tained bjr  defendant,  was  a  resort 
for  prostitutes  and  licentious  men, 
and  that  persons  occupying  rooms 
in  it  acted  in  a  boisterous  and 
noisy  manner  and  indecently  ex- 
posed their  persons  at  the  window 
*'  whereby  the  use  and  occupation 
of  the  plaintiffs'  premises  had  been 
interfered  with  and  rendered  un- 
comfortable "  and  the  occupants  of 
their  house  *  *  annoyed  and  seriously 
disturbed,"  The  court  granted 
the  relief  prayed  for.  Held,  no 
error.  *  Id 


OFFER  OF  JUDGMENT. 

1.  In  the  provision  of  the  Code  of 
Civil  Procedure  (§  738),  authoriz- 
ing an  offer  of  judgment  by  a  de- 
fendant and  providing  that  if 
plaintiff  does  not  serve  notice  of 
acceptance  and  "fails  to  obtain  a 
more  favorable  judgment,  he  can- 
not recover  costs  from  the  time  of 
the  offer,  but  must  pay  costs  from 
that  time,"  the  words  "  time  of  the 
offer"  mean  *'  date  of  the  offer ; " 
it  speaks  as  of  the  date  when  it 
was  made.    Lynk  v.  Wea/oer,    171 

2.  Defendant  offered  judgment  for 
a  certain  amount,  "with  costs  to 
date; "  the  offer  was  not  accepted. 
Plaintiff  recovered  judgment  for 
less  than  the  amount  offered,  but 
was  allowed  costs  on  the  ground 
that  the  offer  was  a  nullity  and 
did  not  protect  defendant  against 
costs  subsequent  to  the  offer,  be- 
cause of  the  addition  of  the  words 
"to  date,"  as  plaintiff,  in  case  of 
acceptance,  would  have  been 
obliged  to  incur  the  fees  for  entry 
of  judgment.  Held,  error;  that 
the  costs  of  judgment  were  a  por- 
tion of  the  costs  "to  date,"  and 
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that  those  words  were  mere  sur- 
plusage. Id. 


Where  a  defendant  appeals  to 


Qyunty  Court  from  judgment  of  Ju»- 
tice^  Court  and  demands  a  nete  trial, 
it  seems  the  only  way  tits  plaintiff  can 
secure  costs  in  case  of  a  recovery  of  less 
than  fifty  dollars,  is  by  making  an  of- 
fer of  judam>ent ;  if  defendant  refuses 
to  accept  ne  is  liable  for  costs  unless  the 
recovery  is  mare  favoraJble  than  tlte 
'Offer, 

See  McKuskie  v.  Hendrickson,   555 


OFFICE  AND  OFJ ICER. 

Plaintiff,  having  passed  a  civil  serv- 
ice examination,  received,  on  April 
25,  1881,  a  written  certificate  of 
his  appointment  bv  the  aqueduct 
commissioners  of  the  city  of  New 
York,  three  of  whom  certified  to 
his  qualifications,  as  inspector  of 
masonry  upon  the  new  aqueduct. 
Said  certificate  neither  stated 
plaintiff's  term  of  office,  nor  the 
salary  to  be  paid;  the  salary  was 
fixed  at  $120  per  month.  He  was 
from  time  to  time  suspended, 
without  charges  being  made 
against  him  or  reasons  assigned; 
while  so  suspended,  he  received  no 
salary.  During  one  of  the  periods 
of  suspension,  plaintiff  entered 
into  an  agreement  with  the  city 
that,  while  suspended,  his  pay 
should  cease.  This  action  was 
brought  to  recover  salary  for  the 
pericMds  of  suspension.  Held,  that 
plaintiff  was  entitled  to  recover 
for  those  periods  prior  to  the  agree- 
ment, but  not  for  subsequent  ones; 
that  the  office  of  inspector  being 
one  created  by  the  act  under  which 
the  said  commissioners  were  act- 
ing (Chap.  490,  Laws  of  1883),  the 
incumbent  was  not  a  simple  em- 
ploye or  laborer,  but  an  officer, 
ana  his  compensation,  when  fixed, 
accx)mpanied  the  office  until  he 
was  removed  or  consented  to  a  new 
rate  of  compensation;  that  while 
the  term  of  office  was  at  the  pleas- 
ure of  the  commissioners,  they 
could  not  effect  arbitrarily,  tem- 
porary or  indefinite  suspension 
without  pay;  but  that  it  was  com 
petent  for  them  to  ent^r  into  an 
agreement  with  plaintiff  in  rela- 
tion thereto,  and  the  agreement 
made  constituted  a  waiver  of  his 


right  to  the  salary  thereafter  dur- 
ing suspension.  Emmitt  v.  Ma^or^ 
etc.  117 


When  extra  allowance  of  co&U 


not  proper,  on  dismissal  of  compHaini 
in  action  to  try  title  to  office  in  a  re- 
ligious  corporation. 
See  People  ex  rel.  y.  Adams,       129 

See  Election  (of  Officebs) 


PARTIES. 

Under  a  liquidation  agreement  be- 
tween a  corporation  and  its  cred- 
itors, plaintiffs  were  appointed 
trustees.  In  an  action  upon  cer- 
tain promissory  notes  given  for 
property  purchased  by  defendant 
of  the  trustees  after  they  had  as- 
sumed the  trust,  the  answer  al- 
leged that  defendant,  as  creditor, 
was  indued  to  become  a  party  to 
the  liquidation  agreement  by  ndse 
representations,  and  asked  to  have 
the  same  set  aside  and  canceled  as 
to  him.  JMd,  that  a  demurrer  to 
the  answer  was  properly  sustained; 
that  the  proper  parties  were  not 
represented  in  the  litigation  to  en- 
title defendant  to  judgment  upon 
the  issue  sought  to  be  made  by  his 
answer.     Otis  v.  Shants.         '    45 


PARTNERSHIP. 

1.  "Where  two  firms,  with  one  or 
more  members,  have  mutual  deal- 
ings, one  of  the  firms  may  give 
its  notes  for  an  amount  found 
due  from  it  on  settlement  of  the 
account  to  the  other  or  to  indi- 
vidual members  thereof;  and  it 
seems,  actions  at  law  may  be 
maintained  upon  said  notes  with- 
out an  accoimting  as  between  the 
members  of  the  firm  giving  the 
notes.    First  N,  Bank  Y.Wood,    85 

2.  In  1876,  upon  settlement  of  ac- 
counts between  the  firm  of  O.  K. 
W.  &  Co.,  which  was  composed 
of  three  members,  and  the  firm  of 
V.  A.  W.  &  Co.,  composed  of 
two  members,  who  were  also  mem- 
bers of  the  former  firm,  a  sum 
was  found  due  the  latter  firm  from 
the  former.  In  settlement  thereof 
it  was  agreed  that  O.  K.  W.  &  Co. 
should  give  its  notes  to  each  of  the 
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members  of  V.  A.  W.  &  Co.  for 
one-half  of  the  amount.  At  their 
request  the  not.e  to  whicn  each  was 
entitled  was  made  payable  to  his 
wife.  Each  received  his  note  and 
delivered  it  to  his  wife  as  a  gift, 
and  it  was  thereafter  retained  by 
her.  O.  K.  W.  &  Co.  paid  inter- 
est on  said  notes  each  year  up  to 
1884,  by  giving  to  the  holders  its 
notes  therefor;  in  May  of  that 
year  it  became  insolvent  and  made 
an  assignment  for  the  benefit  of 
creditors,  preferring  the  wives  to 
the  amount  of  the  original  notes 
and  those  given  for  interest.  In 
an  action  by  a  judgment  creditor 
of  O.  K.  W.  &  Co.,  a  portion  of 
whose  claim  accrued  in  1879,  to 
set  aside  said  assignment  as  fraud- 
ulent because  of  said  preferences, 
held,  that  the  action  was  not  main- 
tainable; that  the  payees  named 
in  the  notes  became  absolute  own- 
ers upon  delivery  to  them,  to  the 
same  extent  as  if  they  had  paid 
value;  and  that  such  title  and 
€onse(iuent  right  of  recovery 
were  in  no  way  diminished  or  af- 
fected by  the  subseqent  dealings 
or  complications  of  the  two  firms. 

Id. 

8.  It  is  not  a  fraud  as  matter  of  law 
for  the  members  of  a  firm  to  ap- 
propriate the  firm  property  to  the 
payment  of  a  debt,  for  which  they 
are  all  liable,  although  not  a  firm 
indebtedness,  and,  one  of  the  co- 
partners who  is  jointly  liable  with 
the  others,  may  appropriate  his 
individual  property  for  the  pay- 
ment of  the  joint  debt.  Citizens* 
Bankv.  WiUianis.  77 

4.  Where,  therefore,  an  attachment 
was  obtained  on  the  ground  that 
the  members  of  a  firm  had  made 
an  assignment  with  intent  to  de- 
fraud their  creditors,  and  the  only 
claim  of  fraud  set  forth  in  the 
moving  papers  was  that  the  co- 
partners gave  their  joint  and  sev- 
eral promissory  notes  for  the  in- 
dividual debt  of  o»3e  of  them,  the 
other  signing  as  surety,  and  that 
thereafter  as  a  firm,  and  as  indi- 
viduals they  executed  the  assign- 
ment, in  which  they  directed  that 
the  notes  should  be  paid  out  of  the 
proceeds  of  the  firm  property, 
held,  that  the  denial  of  a  motion 
to  vacate  tlie  attachment  upon  the 


papers  on  which  it  was  granted 
was  error.  Id, 

5.  As  to  whether  if  the  firm  assets 
were  in  the  hands  of  a  court  of 
equitj  to  be  administered  accord- 
ing to  equitable  principles,  the 
court  would  direct  the  firm  debts 
to  be  first  paid,  qactre.  Id, 

PAYMENT. 

1.  The  Statute  of  Limitations  is 
merely  a  statutory  bar  to  a  re- 
covery, and  acts  only  upon  the 
remedy;  it  does  not  after  the  pre- 
scribed period  destroy,  discharge  or 
pay  a  debt  or  produce  a  presump- 
tion of  payment,  but  simply  stands 
in  the  way  of  the  creditor  seeking 
to  compel  payment.  Hulbert  \. 
Clark,  295 

3.  In  an  action  to  recover  an  over 
payment  alleged  to  have  been 
made  to  defendants  upon  a  con- 
tract for  the  purchase  of  railroad 
ties,  it  appeared  that  plaintiff 
agreed  to  take  at  certain  prices 
for  different  woods,  all  ties  de- 
fendants could  get  during  the 
season,   "ties  to  be  counted  and 

Eaid  for  before  put  in  the  river." 
defendants  were  not  paid  more 
than  they  were  entitled  to  for  ties 
actually  delivered  and  accepted, 
reckonmg  them  at  the  prices  fixed 
by  the  contract.  The  referee  found 
that  the  word  "counted,"  as  used 
in  the  contract,  meant  inspected. 
Plaintiff  claimed  that,  as  on  in- 
spection part  of  the  ties  delivered 
Were  classified  by  plaintiff's  in- 
spectors as  seconds,  and  were  in 
fact  seconds,  he  was  not  bound  to 
pay  therefor  the  price  for  first- 
class  ties.  Held,  untenable;  that 
the  finding  that  the  word 
*  *  counted  "  means  '  *  inspected , " 
might  authorize  the  rejection  of  all 
but  first-class  ties,  but  did  not  in 
the  absence  of  a  provision  in  the 
contract  to  that  effect,  justify  the 
conclusion  that  both  firsts  and 
seconds  might  be  accepted  and 
only  the  actual  value  of  the 
seconds  paid  for  them.  Larrowe 
V.  Lewis,  593 


PENAL  CODE. 

§  451,  subd.  8.     People  v.  Moet,  108 
§  639.     Was8  V.  /Step/iens.  123 
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PENALTIES. 

1.  By  the  amendment  in  1889  (Chap. 
236,  Laws  of  1889),  of  the  act  of 
1874  (Chap.  430,  Laws  of  1874), 
providing  for  **  the  reorganisation 
of  railroads  sold  under  a  mort- 
gage," a  reorganized  railroad  cor- 
poration no  longer  incurs  the  risk 
of  a  forfeiture  of  its  charter  by  a 
failure  to  build  an  extension  to  its 
road  so  as  to  complete  it  in  ac- 
cordance with  the  original  plan, 
after  the  board  of  r^road  com- 
missioners makes  and  files  a  cer- 
tificate that,  in  their  opinion,  the 
public  interests  do  not  require 
such  extension,  and  the  effect  of 
the  amendment  is  to  abolish  the 
penalty  which  the  original  act 
imposed,  and  as  there  is'no  clause 
in  the  amendatory  act  saving  pend- 
ing prosecutions,  all  actions  pend- 
ing at  the  time  of  its  going  into 
e&ct,  in  which  Judgment  had  not 
been  rendered,  were  left  subject  to 
the  rule  created  by  the  amendment, 
and  the  certificate  is  a  bar  to  the 
action.  People  v.  U,  d  D,  E.  R. 
Co,  240 

2.  In  an  action  to  recover  a  penalty 
for  an  alleged  violation  of  the  pro- 
vision of  the  statute  in  relation  to 
fishing  with  nets  in  the  fresh 
waters  of  this  state  (§  23,  chap. 
534,  Laws  of  1879,  as  amended  by 
cliap.  127.  Laws  of  1884,  which 
pronibits  the  catching  or  killing 
of  any  fish,  with  certain  exceptions, 
among  which  are  "suckers,"  in 
any  way  except  by  angling  with  a 
hook  and  line,  in  any  of  the  fresh 
waters  of  the  state,  except  certain 
places  named,  among  which  W. 
creek  was  not  included,  it  was 
claimed  that  defendant  had  caught 
suckers  with  a  net  in  W.  creek, 
and  had  thereby  rendered  himself 
liable  to  the  penalty  prescribed  by 
the  statute;  that  the  court  should 
strike  out  the  word  suckers  from 
the  exceptions  in  the  prohibitory 
clause,  as  in  no  other  way  could 
effect  be  given  to  certain  other 
clauses  in  the  form  of  exceptions 
contained  in  the  statute,  which 
provide  that,  in  waters  specified, 
it  shall  be  lawful  for  certain  per- 
sons to  possess  and  fish  for  suck- 
ers with  a  seine  or  spear  during 
certain  months.  Held,  untenable; 
that  the  purpose  of  the  clauses 


referred  to  was  sunply  to  limit 
and  restrict,  in  the  places  named, 
the  license  to  catch  suckers  f  iven 
by  the  general  exception.  People 
V.  Tanner.  416 

3.  The  complaint  also  demanded  the 
penalty  imposed  by  said  statute 
(§  23)  upon  one  having  a  net  in  his 
possession  on  the  shores  of  waters 
inhabited  by  black  or  Oswego 
bass.  The  only  proof  introduced 
by  plaintiff  to  show  that  the  creek 
was  inhabited  by  said  bass,  was 
that  of  a  witness,  who  testified 
that  he  had  once  caught  them 
therein,  above  the  dam,  which  is 
near  a  river  inhabited  by  tbem, 
and  into  which  the  creek  empties. 
Defendant  proved  by  several  wit- 
nesses, who  had  fished  in  W.  creek 
for  many  years,  that  they  had 
never  caught  any  of  said  bass  in 
the  creek,  or  seen  any  that  had 
been  caught  there.  The  question 
was  submitted  to  the  jury  and  they 
found  in  favor  of  defendant.  Hela^ 
no  error.  Id. 

PLEADINGS. 

1.  Under  a  liquidation  agreement 
between  a  corporation  and  its 
creditors,  plaintiffs  were  appointed 
trustees.  In  an  action  upon  cer- 
tain promissory  notes  given  for 
property  purchased  by  defendant 
of  the  trustees  after  they  had 
assumed  the  trust,  the  answer 
alleged  that  defendant,  as  creditor, 
was  induced  to  become  a  party  to 
the  liquidation  agreement  by  ialse 
representations,  and  asked  to  have 
the  same  set  aside  and  canceled  as 
to  him.  Held,  that  a  demurrer  to 
the  answer  was  properly  sustained ; 
that  the  proper  parties  were  not 
represented  in  the  litigation  to  en- 
title defendant  to  judgment  upon 
the  issue  sought  to  be  made  by  his 
answer;  and  that  it  set  up  no  de- 
fense, as  fraud  inducing  the  execu- 
tion of  the  contract  was  bo  answer 
to  defendant's  obligation  to  pay 
for  property  purcha^sd  of  the  trus- 
tees.    Otis  V.  Shants,  45 

2.  The  answer  also  set  up  as  counter- 
claims, claims  arising  on  certain 
transactions  between  the  corpora- 
tion, its  officers  and  agents,  and 
defendant  prior  to  the  liquidation 
agreement.      He4d,    that   as   the 
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alleged  claims  were  not  against 
plaintiffs  and  had  no  connection 
with  the  cause  of  action  set  forth 
in  the  complaint,  they  were  not 
proper  matters  of  counter-claim; 
and  that  a  demurrer  was  properly 
sustained.  Id. 

3.  Defendant  did  not  ask  any  affirma- 
tive relief  upon  his  counter-claims, 
but  as  to  each,  asked  to  be  per- 
mitted to  set  off  sufficient  thereof 
to  satisfy  plaintiffs'  claims;  the 
demurrers  thereto  were  upon  the 
ground  "that  they  were  insuffi- 
cient in  law  upon  the  face  thereof." 
Held,  that  the  demurrers  were 
sufficiently  specific.  (Code  Civ. 
Pro.  §  494.)  Id. 

4.  The  provisions  of  the  Code  of  Civil 
Procedure  (§§  495,  496),  requiring 
that  where  a  aemurrer  to  a  counter- 
claim is  on  the  ground  that  the 
cause  of  action  sought  to  be  coun- 
ter-claimed did  not  arise  out  of  the 
contract  or  transaction  set  forth  in 
the  complaint,  or  was  not  con- 
nected with  the  subject  of  the 
action,  or  that  the  counter-claim 
does  not  set  forth  a  cause  of  action, 
these  objections  must  be  distinctly 
specified  in  the  demurrer,  only 
apply  where  defendant  demands 
affirmative  relief.  Id. 


5.  In  an  action  for  the  foreclosure  of 
a  mortgage  it  appeared  that 
$55,000,  the  amount  to  secure 
which  tlie  mortgage  was  given, 
was  by  its  terms  to  be  advanced 
to  the  mortgagors  in  seventeen 
specific  installments,  dependent 
upon  different  stages  of  the  woik 
of  constructing  a  building  upon 
the  mortgaged  premises,  which 
was  to  be  the  chief  security  for 
the  loan.  When  the  advances 
amounted  to  about  $40,000  a  lien 
for  materials  furnish^  and  services 
performed  was  filed.  The  mort- 
gagees thereupon  declined  to  make 
any  further  advances,  and  a  con- 
tract was  then  entered  into  by 
which  the  lienor  agreed  to  subor- 
dinate its  lien  to  the  further  ad- 
vances called  for  by  the  mortgage, 
and  the  mortgagees  agreed  to  pay 
said  lien  in  specified  proportions 
out  of  the  fifteenth  and  sixteenth 
installments  when  they  should  be 
earned  and  become  due,  and  they 
accepted  an  order  upon  them  pay- 
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able  out  of  said  installments  when 
due.  The  mortgagors  never  earned 
or  became  entitled  to  these  install- 
raentc,  but  the  mortgagees  ad- 
vanced to  them  the  amount  ae- 
cured  by  the  mortgage,  and 
$10,000  more,  less  the  amount  of 
the  lienor's  claim,  to  be  used  in  the 
prosecution  of  the  work,  under  an 
agreement  with  said  lienor  that 
the  claim  should  be  paid  out  of 
said  $10,000.  The  lienor  was 
made  defendant,  but  no  personal 
judgment  asked  against  it;  it  set 
up  Its  claim  as  a  counter-claim 
and  asked  for  a  money  judgment. 
The  counter-claim  was  dismissed. 
A  judgment  of  foreclosure  and 
sale  was  ordered  for  the  amount 
of  the  mortgage  and  interest,  and 
the  surplus  ordered  to  be  brought 
into  court.  Heldy  no  error;  that 
the  judgment  was  in  accordance 
with  and  awarded  only  the  relief 
agreed  upon  by  the  parties;  that 
whatever  claim  said  lienor  might 
have  it  was  not  a  permissible  coun- 
ter-claim. (Code  Civ.  Pro.  §  501 .) 
Lipman  v.  J.  A.  Iron  Works,      58 

6,  Also  held,  that  plaintiff's  objec- 
tion to  the  counter-claim  was  not 
waived  by  the  omission  to  demur 
or  specifically  object  thereto  by 
answer;  that  the  provisions  of  the 
Code  of  Civil  Procedure  providing 
for  such  a  waiver  (§§  498,  499),  re- 
late only  to  defects  in  the  com- 
plaint and  a  waiver  by  the  defend- 
ant. Id. 

7.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
while  using  h  toboggan  upon  a 
slide  on  premises  in  the  posession 
and  management  of  defendants, 
the  complaint  alleged  that  defend- 
ants were  a  joint  stock  company 
doing  business  in  New  York  city 
imder  a  name  given,  and  that  the 
injuries  arose  from  the  negligence 
of  their  employes.  The  answer 
denied  these  allegations.  Upon 
the  trial,  plaintiff  gave  no  evidence 
as  to  defendants  being  a  joint  stock 
company,  but  endeavored  to  prove 
a  joint  or  partnership  liability 
based  upon  allegations  that  the 
premises  were  leased  to  them  for 
the  purpose  of  putting  up  the 
toboggan  slides.  Defendants 
claimed  that  they  were  simply  in- 
dividual members  of  and  stock- 
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holders  in  an  incorporated  com- 
pany, which  hired  the  (grounds 
and  operated  the  slides.  They  of- 
fered in  evidence  a  certificate  of 
incorporation  of  such  company 
under  the  laws  of  West  Virginia 
and  also  the  Code  of  said  state. 
These  were  objected  to  on  the 
ground  that  the  existence  or  incor- 
poration of  such  company  should 
have  been  pleaded.  The  objec- 
tions were  overruled.  Held,  no 
error;  that  the  defense  was  not 
one  necessary  to  be  pleaded,  but 
was  admissible  under  the  general 
denial  in  the  answer.  Df.marest  v. 
Fla4:k.  205 

8.  In  an  action  to  recover  the  pur- 
chase-price of  certain  goods,  the 
answer  was  a  general  denial.  The 
evidence  upon  the  trial  showed 
conclusively  the  sale,  delivery  and 
acceptance  of  the  goods.  Defend- 
ants sought  to  show  that  after  de- 
livery defendants  complained  of 
the  quality  of  the  goods,  and  it 
was  thereupon  agreed  that  they 
should  be  considered  as  having 
received  them  as  consignees  to  sell 
for  and  on  account  oi  plaintiffs; 
this  was  excluded.  Held,  no  error; 
that  it  was  an  aflSrmative  defense 
which  mif  ht  not  be  proved  under 
a  general  denial.  Wdiktee  v. 
BkSce.  676 


POWER  OF  ATTORNEY. 

It  is  not  necessary  that  a  power  of 
attorney  to  confess  judgment 
should  be  acknowledged  or  at- 
tested by  a  subscribing  witness. 
Tcely.  togt.  387 


PRACTICE. 
Where  a  defendant  appeals  to 


County  (hart  Jfatn  judgment  of  Jus 
tice*s  Court  ai\d  demands  a  new  trial, 
it  seems  the  only  way  tJis  plaintiff  can 
Mcure  costs,  in  case  of  a  reeowry  of  less 
than  fifty  dollars,  is  by  making  an 
offer  of  judgment;  if  defendant  riftLses 
to  accept,  he  is  liable  for  costs,  unless 
the  recovery  is  tnore  favorable  than  the 
offer. 
See  McKuskie  v.  Hendrickson.    555 

As  to  praetice  in   Board  of 


Claims  on  the  sending  down  of  a  re- 
mittitur modifying  an  aioatd. 
See  Sayre  v.  StaU  (Mem.).  622 


WJiere  party  claims  to  ftare 

been  misled  by  entry  in  clerk's  minutes 
on  trial,  and  in  consequence  failed  to 
produce  proof,  his  proper  remedy  is 
not  by  appeal,  but  by  nuftion  to  hare 
case  opened  and  be  let  in  to  make 
furtlier  proofs. 

See  Quinlan  v.   Stratton  (Mem.). 

659 
See  Appeal. 
Pleadinos. 
TiriAi.. 


PRINCIPAL  AND  AGENT. 

1.  A  bank  receiving  commercial 
paper  for  collection  is,  in  this 
state,  in  the  absence  of  a  special 
agreement,  liable  for  a  loss  occa- 
sioned by  the  default  of  its  cor- 
respondents or  other  agents  se- 
lected by  it  to  make  the  collec- 
tion. St.  Nicholas  Bank  v.  State 
N.  Bank.  26 

2.  Where  the  sub-a^nt  makes  the 
collection,  but  fails  to  pay  over 
the  proceeds  and  is  insolvent,  the 
insolvency  does  not  shield  the 
collecting  agent  from  liability  for 
the  loss.       •  Id, 


PRINCIPAL  AND  SURETY. 

The  rule  which  restricts  the  liability 
of  sureties  to  the  strict  terms  of 
their  contract  and  forbids  an  ex- 
tension thereof  by  inference  or 
implication,  does  not  apply  to  a 
case  where  the  instrument  shows  a 
clear  intention,  on  the  part  of  the 
sureties,  to  come  under  a  more  en- 
larged obligation.  McEtrojf  ▼. 
Mvinford.  803 


PROFESSIONAL   COMMUNICA- 
TIONS. 

1.  The  provision  of  the  Code  of 
Civil  Procedure  (§  885)  prohibiting 
on  attorney  from  disclosing  pro- 
fessional communications  made  to 
him  by  his  client  does  not  apply, 
as  between  the  parties,  to  com- 
munications made  by  two  or  more 
persons  in  consultation  with  an 
attorney  for  their  mutual  benefit; 
it  cannot  be  invoked  in  any  liti^- 
tion  which  may  thereafter  arise 
between  such  persons,  although 
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it  ieems  It  may  in  a  litigation  be- 
tween them  and  a  stranger.  Hurl- 
hurt  V.  HurUmrt.  420 

2.  Where  testimony  of  the  attorney 
as  to  communications  so  made 
would  have  been  competent  in  an 
action  between  such  persons,  it  is 
also  competent  in  an  action  be- 
tween their  personal  representa- 
tives as  such;  and  this,  although 
the  parties  to  the  latter  action  are 
personally  interested.  Id. 


PROPERTY. 

After  judgment  has  been  rendered 
in  an  action,  the  fruits  thereof  are 
rights  of  property,  and  are  beyond 
the  reach  of  legislative  power  to 
affect.  Oilman  v.  Tudcer,  190 


PUBLIC  POLICY. 

No  public  policy  forbids  the  trans- 
action of  business  in  this  state  by 
a  corporation  formed  in  another 
state  by  citizens  of  this  state  for 
the  purpose  of  transacting  busi- 
ness here,  or  requires  the  exclusion 
from  recognition  by  the  courts  of 
this  state  of  such  a  corporation. 
Demarest  v.  Flack,  205 


QUESTIONS  OP  LAW  AND 
FACT. 

WTien  question  of  negligence 

one  of  law. 

See  Alexander  v.  B.  C,  d  B.  JR.  B, 

Co,  13 

Beiea  v.  N,  Y,  Steam  Co.     108 

Moylan  v.  S.  A.  B,  B.  Co.    583 


When  question  of  negligence 

one  of  fact. 

See  Barrett  v.  Smith.  607 


RAILROAD  CORPORATIONS. 

1.  In  an  action  to  recover  damages 
for  iniuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
the  testimony  was  to  this  effect: 
Plaintiff  was  riding  in  one  of  de- 
fendant's street  cars;  a  wagon 
loaded  with  lumber  was  moving  in 
the  opposite  direction,  using  the 
rails  of  another  track.    The  driver 


of  the  wagon,  after  it  had  passed 
the  driver  of  the  street  car  and 
when  it  was  abreast  of  the  car, 
suddenly  turned  off  the  track;  the 
lumber  which  projected  beyond 
the  wagon  was,  by  the  movement, 
thrust  through  a  window  of  the 
car,  and  struck  the  plaintiff,  in- 
flicting the  injury  complained  of. 
The  car  driver,  happening  to  look 
up  in  his  mirror,  saw  the  wagon 
driver  in  the  act  of  turning  out, 
and  he  at  onc6  set  the  brake  and 
stopped  the  car.  It  was  claimed 
that  the  car  was  traveling  at  an 
unusual  rate  of  speed.  Held,  that 
the  evidence  failed  to  show  anv 
negligence  on  the  part  of  defend- 
ant, and  the  submission  of  the 
question  to  the  jury  was  error; 
that,  assuming  the  rate  of  speed 
of  the  car  was  unusual,  it  had 
nothing  to  do  with  the  accident. 
Alexander  v.  B.  C.  <fe  B.  B.  B.  Co. 

18 

2.  Upon  an  appeal  from  an  order  of 
Special  Term  confirming  an  award 
of  commissioners  appointed  to  ap- 
praise lands  taken  by  a  railroad 
company,  the  Oeneral  Term  re- 
versed the  order  of  Special  Term 
and  ordered  a  new  appraisal  before 
the  same  commissioners.  Held, 
that  the  order,  being  one  in  a 
special  proceeding  and  not  final, 
was  not  appealable  to  this  court. 
(Code  Civ.  Pro.  §  190,  subd.  8.) 
In  re  S.  B.  B.  B.  Co.  93 

8.  It  appeared  that  the  land  taken 
was  part  of  a  highway  known  as 
the  **  southern  boulevard,"  laid 
out  under  the  act  of  1867  (Chap. 
290.  Laws  of  1867),  which  provides 
(§  24)  that  no  rails  shall  be  laid  in 
said  boulevard  except  for  the  pur« 
pose  of  crossing  it.  and  that  if 
the  legislature  thereafter  authorize 
the  building  of  a  railroad  along  it, 
nothing  in  said  act  shall  be  con- 
strued to  affect  or  cut  off  the 
rifi^hts  of  the  owners  of  the  lands 
tasen  for  the  boulevard  from 
claiming  and  receiving  the  full 
value  oi  the  lands  taken  for  the 
road,  to  the  same  extent  as  if  no 
boulevard  had  been  laid  out.  The 
petitioner  claimed  that  the  pro- 
vision as  to  damages  was  repealed 
by  the  amendment  of  said  act  in 
1S87  fChap.  728,  Laws  of  1887). 
A  merely  nominal  award  was  ren^ 
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dered  to  the  land  owners  by  the 
commissioners  appointed  to  ap- 
praise damages;  the  General  Term 
reversed  the  order  confirming  said 
award  upon  the  ground  that  the 
legislature  could  not  take  away 
the  rights  reserved  to  the  property 
owners  under  the  act  of  1867,  with- 
out compensation.  Held,  that  the 
order  appealed  from  did  not  come 
within  the  provision  of  the  Code 
•of  Civil  Procedure  (§  190,  subd.  2), 
making,  in  certain  contingencies, 
an  order  adjudging  a  statutory 
provision  of  the  state  unconstitu- 
tional, appealable  to  this  court; 
that  said  provision  relates  only  to 
orders  in  an  action  affecting  a  sub- 
stantial right,  and  not  resting  in 
discretion.  Id. 

4.  The  right  to  bring  an  action  to 
restrain  an  elevated  railroad  com- 
pany which  had  constructed  its 
road  in  a  street  in  front  of  plain- 
tiff's premises  and  thereby  unlaw- 
fully interfered  with  plaintiff's 
easements  in  the  street,  ia  not 
barred  by  the  lapse  of  tea  years 
from  the  time  the  road  was-  con- 
structed. (Code  Civ.  Pro.  §  388.) 
OcUway  v.  Met.  E.  R.  B.  Co.    132 

5.  A  court  having  authority  to  grant 
a  perpetual  injunction  to  restrain 
such  continuous  trespasses,  does 
not  impair  the  exercise  of  its 
authority  by  permitting^  and  it 
may  permit,  the  wrong-doer  to 
escape  its  effect  by  voluntarily 
paying  the  owner  a  'specified  sum 
for  the  property  injured.  Id. 

6.  In  such  an  action  brought  in  1889 
it  appeared  that  plaintin  obtained 
title  to  his  premises  prior  to  the 
year  1878,  during  which  year  de- 
fendant, without  acquinng  the 
easements  or  consents  of  the  abut- 
ting owners,  commenced  and  com- 
pleted its  road.  The  court  found 
that  plaintiff  saw  the  road  from 
time  to  time  while  in  process  of 
construction  and  occasionally  took 
passage  upon  it;  that  he  had  sub- 
scribed to  a  fund  to  pay  counsel 
to  prevent  its  erection,  but  prior 
to  the  commencement  of  this 
action  made  no  protest  and  insti- 
tuted no  legal  proceeding  to  pre- 
vent its  construction  or  operation. 
It  was  also  found  that  after  this 
action  was  commenced  defendant 


instituted  proceedings  to  condemn 
said  easementa,  which  were  pend- 
ing at  the  time  of  the  trial.  The 
court  granted  an  injunction  unless 
defendant  pay  to  plaintiff  a  certain 
sum.  as  the  depreciation  of  the 
value  of  the  premises,  upon  his 
executing  to  it  a  conveyance  of 
said  easements.    Meld,  no  error. 

Id. 

7.  Prior  to  1875  plaintiffs  owned  cer- 
tain premises  on  W.  street  in  the 
city  of  Buffalo,  their  title  extend- 
ing to  the  centre  of  the  street, 
subject  to  the  public  easement.  In 
that  jear  said  city  acquired  by 
condemnation  the  title  to  a  large 
number  of  its  streets,  including 
W.  street,  a  uniform  and  nominal 
award  of  damages  bein^  paid  to 
each  of  the  owners,  including 
plaintiffs.  The  city  charter  con- 
fers upon  its  common  council 
power  to  alter  the  grade  of  streets 
and  to  **  permit  the  track  of  a  rail- 
road to  be  laid  in,  along  or  across 
any  street  or  public  ground." 
(Lawa  1870,  chap.  519,  tit.  9,  §§  1, 
2,  6;  tit.  8,  §  19.)  In  1882  said 
common  council  granted  to  defend* 
ant,  a  steam  railroad  corporation, 
the  right  to  construct  and  main- 
tain two  tracks  along  the  centre 
of  W .  street.  In  pursuance  thereof 
and  in  accordance  with  the  map 
and  profile  approved  by  said 
council  and  under  the  direction  of 
the  city  engineer,  defendant  built 
an  embankment  in  W.  street  in 
front  of  plaintiffs'  premises,  sup- 
ported laterally  by  perpendicular 
stone  walls,  which  practically  ex- 
cluded all  abutting  owners  from 
that  part  of  the  street  thus  occu- 
pied, and  so  interfered  with  the 
use  of  the  street  as  to  cause  the 
rental  value  of  plaintiffs'  premises 
to  depreciate.  Ilcld,  that  an  action 
was  maintainable  to  recover  dam- 
ages for  such  depreciation.  2i(^n- 
ing  V.  N.  F.,  L.  <t-  W.  R.  Co.     157 

8.  Also  lidd,  that  the  action  of  the 
common  council  in  authorizing  the 
construction  of  the  embankment 
was  not  a  chan&^e  of  grade  within 
the  meaning  of  the  charter,  and, 
therefore,  the  provision  of  the 
charter  that  "  when  the  city  shall 
alter  the  recorded  grade  of  any 
street  or  alley,  the  owner  of  any 
house  or  lot  fronting  thereon  may. 
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within  one  year  thereafter,  claim 
damages  by  reason  of  such  alter- 
ation" (Tit.  9,  §  17),  did  not  apply 
so  as  to  confine  the  plaintiffs  to  a 
remedy  against  the  city.  Id. 

9.  Also  heldy  that  while  the  authority 
conferred  by  the  Greneral  I^ilroad 
Act  (Chap.  140,  Laws  of  1850,  §24) 
upon  railroad  corporations  to  cross 
highways  in  the  construction  of 
their  lines,  authorizes  their  con- 
struction on,  over  or  below  the 
highway  grade,  and  so.  to  make 
such  incidental  changes  of  the 
grade  as  may  be  rendered  neces- 
sary, without  giving  a  right  of 
action  to  abutting  owners  who 
sustain  injury,  the  change  here 
made  did  not  come  within  that 
authority.  Id, 

10.  By  the  amendment  in  1889  (Chap. 
236.  Laws  of  1889),  of  the  act  of 
1874  (Chap.  430,  Laws  of  1874), 
providing  for  "  the  reorganization 
of  railroads  sold  under  a  mort- 
gage," a  reorganized  railroad  cor- 
poration no  longer  incurs  the  risk 
of  a  forfeiture  of  its  charter  by  a 
failure  to  build  an  extension  to  its 
road  so  as  to  complete  it  in  accord- 
ance with  the  original  plan,  after 
the  board  of  railroad  commis- 
sioners makes  and  files  a  certificate 
that,  in  their  opinion,  the  public 
interests  do  not  require  such  ex- 
tension. People  V.  v.  db  D.  R.  R. 
Co.  240 

11.  The  effect  of  the  amendment  is 
to  abolish  the  penalty  which  the 
original  act  imposed,  and  as  there 
is  no  clause  in  the  amendatory  act 
saving  pending  prosecutions,  all 
actions  pending  at  the  time  of  its 
going  into  effect,  in  which  judg- 
ment had  not  been  rendered,  were 
left  subject  to  the  rule  created  by 
the  amendment,  and  the  certificate 
is  a  bar  to  the  action.  Id. 

12.  In  an  action  brought  by  the  attor- 
ney-general, under  the  Code  of  Civil 
Proc«1ure,  an  extra  allowance  was 
granted.  It  was  conceded  that 
the  only  matters  involved  in  the 
action  was  the  existence  of  the  de- 
fendant's corporate  franchise,  and 
that  the  extra  allowance  must  be 
predicated  upon  the  value  of  the 
franchise.  The  evidence  showed 
that  the  corporation  paid  no  divi- 


dends and  no  interest  on  its  debt, 
and  that  its  gross  earnings  for  the 
previous  year  were  insutticient  to 
pay  its  operating  expenses.  The 
state,  however,  had  imposed  a  tax 
upon  "  the  corporate  franchise  and 
business"  of  the  company  under 
the  act  of  1881  (Chap.  361,  Laws 
of  1881).  Held,  that  the  allowance 
was  erroneous;  that  the  tax  im- 
posed furnished  no  evidence  of  the 
actual  value  of  the  franchise.    Id. 

13.  Upon  an  application  to  appoint 
commissioners  to  appraise  private 
property  sought  to  be  acquired  by 
a  corporation  organized  under  the 
act  of  1888  (Chap.  462,  Laws  of 
1888),  which  authorizes  the  for- 
mation of  elevated  tramway  cor- 
porations for  the  transportation  of 
freight  and  the  condemning  of 
private  lands  for  the  corporate  pur- 
poses, these  facts  appeared:  The 
petitioner's  articles  of  association 
state  that  it  was  formed  for  the 
purpose  of  constructing,  main- 
taining and  operating  an  elevated 
tramway  between  two  points  speci- 
fied, **a  distance  of  about  four 
miles."  The  map  originally  filed, 
and  the  only  one  filed,  did  not  in- 
clude the  lands  in  question.  The 
tramway  had  been  built  and  was 
in  operation  for  a  distance  of  about 
three  and  one-half  miles.  One  of 
the  termini  was  upon  the  lands  of 
a  manufacturing  corporation,  the 
other  upon  the  lands  of  the  peti- 
tioner, near  the  manufactory  of 
said  corporation.  The  incorpo- 
rators of  the  petitioner  were  stock- 
holderSf  interested  in  said  corpo- 
ration, and  the  petitioner  was  organ- 
ized and  thus  far  has  been  operated 
exclusively  as  an  instrumentality 
to  facilitate  the  business  of  the 
corporation.  The  lands  sought  to 
be  acquired  were  to  increase  the 
petitioner's  terminal  facilities  at 
the  northern  terminus  of  its  road. 
There  is  no  public  highway  lad- 
ing to  this  terminus.  All  that  was 
claimed  by  the  petitioner  was  that 
the  surplus  of  the  capacity  of  the 
road,  after  supplying  the  wants  of 
said  manufactunng  corporation, 
was  to  be  let  to  some  one  individ- 
ual engaged  in  selling  coal,  to  be 
used  in  transporting  that  article. 
As  to  whether  there  would  be  any 
such  surplus  or  whether  it  could 
be  availed  of  by  the  public,  did  not 
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appear.  It  also  appeared  that  the 
petitioner  had  lands  which  could 
be  used  for  the  purpose  for  which 
the  land  in  question  was  desired, 
but  not  as  conveniently.  Held, 
that  the  use  for  which  the  land 
was  sought  to  be  acquired  was  not 
public,  but  private,  and  that  the 
petitioner's  application  was  prop- 
erly denied.  In  re  8,  B.  Cable  M. 
Co,  408 

14.  It  Hems  that  in  condemnation 
proceedings  by  an  elevated  rail- 
road corporation  to  acquire  the 
rights  of  an  abutting  owner  in  a 
street  upon  which  the  corporation 
has  constructed  its  road  without 
the  consent  of  such  ow^ner,  the 
measure  of  compensation  would 
be  the  difiference  between  the  fair 
market  value  of  the  whole  prop- 
erty at  the  time  of  condemnation, 
without  the  unlawful  structure, 
and  the  present  market  value  of 
the  property  left  with  the  struc- 
ture in  existence,  and  this  is  the 
measure  of  the  permanent  dam- 
ages, the  payment  of  which  on 
receipt  of  a  conveyance,  may,  in 
an  action  to  restrain  the  wrong- 
doer, be  made  a  condition  for  the 
denial  of  an  injunction.  Pappen- 
heim  v.  Met.  E.  R,  Co.  436 

15.  The  right  of  a  vendee  who  has 
purchased  of  the  abutting  owner, 
to  restrain  future  trespasses  cannot 
be  defeated  because  of  the  fact 
that  the  vendor  sold,  without  hav- 
ing brought  any  action  in  equitv 
before  his  conveyance,  and  al- 
though he  sold  at  a  loss,  because 
of  the  acts  of  the  wrong-doer.  The 
vendor's  right  to  bring  such  an  ac- 
tion, or  to  receive  the  amount  of 
the  depreciation,  ceases  to  exist 
upon  the  transfer  of  the  property; 
he  retains  his  right  to  recover  the 
temporary  damages  sustained 
while  he  was  owner,  but  the  right 
to  restrain  the  continuance  of  the 
trespass,  and  with  it  the  right  to 
permanent  damages,  passes  to  the 
vendee.  Id. 

16.  In  an  action  to  restrain  the  opera- 
tion of  defendants'  elevated  rail- 
road in  a  street  in  front  of  plain- 
tiff's premises,  and  to  recover 
damages,  the  court  found  that 
plaintiff  obtained  title  to  the  prop- 
erty in  1888;  that  said  railroad  was 


built  in  1880,  and  has  been  in  opera- 
tion ever  since;  that  plaintiff  paid 
the  fair  market  value  of  tiie  lot 
with  the  railroad  in  the  street,  and 
had  sustained  injuries  by  the  coo- 
struction  and  operation  of  the 
road  from  the  time  of  her  purchase 
to  the  time  of  trial ;  that  defendants 
had  the  power  of  eminent  domain 
and  had  authority  to  build  the 
railway  in  the  street  but  had 
not  acquired  plaintiff's  easement 
therein.  Judgment  was  rendered 
granting  a  permanent  injunction, 
but  providing  that  it  should  not 
issue  in  case  defendants  paid  a 
sum  fixed  as  the  amount  of  per- 
manent damage  to  the  fee,  upon 
the  execution  by  plaintiff  of  a 
deed  conveying  to  defendants, 
plaintiff's  interest  in  the  easements 
taken.    Held,  no  error.  Id. 

17.  Where,  in  an  action  by  an  abut- 
ting owner  to  restrain  the  opera- 
tion and  maintenance  of  an  ele- 
vated railroad  in  a  street,  the 
question  as  to  the  fee  value  of  the 
property  rights  of  which  plaintiff 
IS  deprive<i  by  the  unlawful  struc- 
ture is  gone  into  for  the  purpose 
of  determining  the  amount  to  be 
paid  hy  defendant  for  a  convey- 
ance of  those  rights,  the  defendant 
is  entitled  to  claim  that  the  in- 
vestigation shall  be  made  upon 
competent  and  legal  evidence,  and 
if  improper  evidence  is  admitted, 
to  its  damage,  it  has  the  right  to 
ask  the  appellate  court  for  relief; 
it  is  no  answer  that  defendant  is 
not  bound  to  avail  itself  of  the 
privilege  granted  of  paying  the 
amount  of  damages  found  for  a 
conveyance  of  the  easements,  but 
may  submit  to  an  injunction. 
Roberta  v.  N.  T.  E.  R,  R.  Co.   455 

18.  As  to  whether  the  defendant  has 
the  right  to  refuse  to  pay  and  to 
submit  to  the  injunction,   guare. 

Id. 

19.  In  such  an  action  the  opinion  of 
an  expert  as  to  what  would  have 
been  the  value  of  plaintiff's  prop- 
erty had  defendants'  road  not  been 
built  and  operated  is  incompetent 
testimony.  (Ruger,  Ch.  J^  and 
Grat,  J.,  dissenting.)  Id, 

20.  In  an  action  by  an  abutting 
owner  to  restrain  the  operation  oi 
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an  elevated  railroad  in  a  city  street, 
the  opinion  of  an  expert  as  to 
what  plaintiff's  premises  would 
have  been  worth  without  the  road 
is  not  competent  evidence.  Doyle 
V.  Manhattan  B.  Co.  488 

31.  It  96ems  it  is  competent  for  such 
witnesses  to  xive  opinions  as  to 
the  present  and  past  value  of  prop- 
erty, based  upon  facts  they  have 
observed,  but  it  is  improper  to 
permit  them  to  speculate  as  to  the 
facts  and  then  base  a  speculative 
opinion  thereon.  Id. 

S2.  In  such  an  action  it  is  competent 
for  either  party  to  show  the  gen- 
eral effect  of  the  operation  of  the 
road  upon  other  premises  abutting 
upon  the  street,  in  the  vicinity  of, 
and  similarly  situated  with  plain- 
tiff's, where  it  appears  that  dam- 
ages claimed  by  plaintiff,  if  act- 
ually sustained,  must  have  been 
common  in  the  vicinity  along  the 
street.  Id. 

28.  But  it  seems  that  while  the  court 
may  not  confine  the  examination 
to  the  premises  in  question  and 
exclude  all  proof  offered  as  to  the 
general  effect  upon  other  premises, 
It  may,  in  the  exercise  of  its  dis- 
cretion, confine  the  examination  to 
premises  in  the  vicinity,  giving  a 
reasonable  range,  and  may  limit 
the  number  of  witnesses.  Id. 

24.  It  is  competent  also  to  prove, 
where  plaintiff's  premises  are  fitted 
and  occupied  in  part  for  business 
purposes,  the  effect  of  the  opera- 
tion of  the  road  upon  the  business 
and  trafiSc  in  the  streets.  Id. 

25.  It  seems  that  in  such  case  the  wit- 
nesses should  be  confined  mainly 
to  giving  observed  facts,  and  that 
they  should  not  be  permitted  to 
give   mere  speculative    opinions. 

Id. 

26.  In  an  action  bv  an  abutting 
owner  to  restrain  defendant  from 
the  maintenance  and  operation  of 
its  elevated  road  in  a  street,  a  wit- 
ness was  asked  and  permitted  to 
answer,  under  objection  and  ex- 
ception, as  to  what,  in  his  opinion, 
was  the  best  use  to  ^vhich  the 
plaintiff's  property  "could  have 
been  put  if  it  had  not  been  for  the 


elevated  railroad  and  this  interfer- 
ence." Held,  error.  Orayw.  Man- 
Mttan  R.  Co.  499 

27.  The  judgnaent  of  the  trial  court 
granted  an  injunction  unless  de- 
fendants paid  a  sum  fixed  as  the 
damages  to  the  fee,  upon  receiving 
a  conveyance  from  plaintiff  of  the 
easements  taken,  in  which  case  it 
was  denied.  It  was  claimed  here 
that  the  whole  judgment  should 
not  have  been  reversed  because  of 
error  in  admitting  improper  evi- 
dence bearing  upon  the  question 
as  to  the  damages  to  the  fee,  but 
that  the  portion  which  awarded 
the  injunction  should  be  permitted 
tfo  stand.  Hddy  untenable;  that 
the  question  as  to  the  granting  of 
the  injunction  was  dependent 
upon  the  amount  of  damages,  as 
unless  the  court  had  founa  them 
to  be  substantial,  it  could,  in  the 
exercise  of  its  discretion,  have 
withheld  the  injunction  and  left 
plaintiff  to  his  remedy  at  law;  also 
that  it  was  discretionary  with  the 
court  either  to  reverse  in  whole  or 
in  part.  Id. 

28.  A  railroad  corporation  duly  or- 
ganized under  and  in  pursuance  of 
the  "Rapid  Transit  Act"  (Chap. 
606,  Laws  of  1875),  acquires  by 
the  act  of  incorporation,  and  upon 
obtaining  the  necessary  consents 
of  the  public  authorities  and  the 
property  owners,  an  indefeasible 
right  to  construct  its  road  upon 
the  route  or  routes  designated  in 
its  articles  of  incorporation;  the 
lands  necessary  for  the  purpose 
are  by  the  sovereign  power  appro- 
priated to  that  exclusive  use,  and 
a  lien  is  impressed  upon  them  in 
favor  of  the  corporation,  which 
ripens  into  title  through  purchase 
or  condemnation  proceedings;  the 
subsequent  condemnation  of  the 
lands  in  the  course  of  the  railroad 
construction  is  merely  incidental, 
in  order  to  compensate  property 
holders.  Suburban  B.  T.  Co.  v. 
Mayor,  ei^i.  510 

29.  The  distinction  between  such  a 
corporation  and  one  organized 
under  the  General  Railroad  Act 
pointed  out.  Id. 

30.  Prior  to  the  passage  of  the  act 
of  1884  (Chap.  522,  Laws  of  1884), 
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providing  for  the  laying  out  of 
new  parks  in  the  city  of  New 
York,  plaintiff  had  been  organized 
under  the  'Rapid  Transit  Act;" 
one  of  its  routes,  as  located  by  the 
articles  of  association  and  to  which 
the  necessary  consents  of  the  pub- 
lic authorities  and  property 
holders  had  been  obtained,  ran 
through  private  grounds.  These 
were  included  in  one  of  the  parks 
designated  in  said  act;  subsequent 
to  its  passage,  plaintiff,  by  con- 
demnation proceedings,  acauired 
the  right  to  the  strip  of  lana  over 
which  the  route  was  located.  The 
commissioners  of  estimate,  ap- 
pointed under  the  act  of  1884,  made 
an  award  to  plaintiff,  as  the  value 
of  the  strip,  which  it  refused  to 
receive.  The  city  authorities, 
claiming  to  have  licquired  the  fee, 
took  possession  of  the  strip  and 
prevented  plaintiff  from  proceed- 
mg  with  its  work  of  construction 
thereon.  In  lui  action  to  determine 
the  rights  of  the  parties,  ?ield,  that 
plaintiff,  by  and  upon  its  organiza- 
tion, became  possessed  of  the  ab- 
solute and  exclusive  franchise  to 
construct,  operate  and  maintain 
its  road  over  the  strip  in  (|ucstion, 
which  operated  to  vest  in  it  a  legal 
right  to  have  said  strip;  that  said 
franchise  was  not  impaired  by  the 
fact  that  the  work  of  actual  con- 
struction had  not  been  commenced 
or  the  land  condemned  before  the 
passage  of  the  act  of  1884,  and 
plaintiff  was  not  divested  thereof 
by  the  proceedings  under  said  act; 
that  it  was  inoperative  to  take 
away  or  to  authorize  a  deprivation 
or  curtiiilment  of  such  right;  that 
it  was  not  necessarily  to  be  inferred 
from  the  language  of  the  act  that 
it  was  the  legislative  intent  to  de- 
stroy the  prior  public  use  included 
in  plaintiff's  fninchise,  but  rather 
that  the  two  uses  should  stand  to- 
gether; and  that  the  appropriation 
for  a  public  park  was  intended  to 
be  subject  to  the  exercise  by  the 
plaintiff  of  its  franchise.  Id. 

31.  The  construction  of  an  elevated 
railroad  in  a  city  street,  without 
having  acquired  the  easements 
therein  of  an  abutting  owner,  if  it 
diminishes  the  rental  value  of  his 
property,  is  an  injury  to  the  inher- 
itance, and  although  the  owner, 
after  such  construction,  has  leased 


his  premises,  he  may  maintain,  and 
has  the  exclusive  right  to  main- 
tain, an  action  for  the  damages  sus- 
tained, i.  e.,  for  the  diminution  in 
the  rental  value  caused  by  the  con- 
struction and  operation  of  the  rail- 
road during  the  period  in  which  the 
premises  were  in  the  actual  occupa- 
tion of  tenants  under  the  lease. 
Kernochan  v.  N.   F.  E.  R,  J?.  Co. 

559 

32.  Upon  the  death  of  such  lessor, 
intestate,  or  liaving  devised  the 
land,  the  right  to  damages  accru- 
ing after  his  death  goes  with  the 
title  to  his  heirs  or  devisee,  not  to 
his  personal  representatives.      Id. 

33.  //  mema  that  where  a  lease  was 
executed  prior  to  the  construction 
of  the  road  the  lessee  is  the  party 
entitled  to  maintain  the  action.  Id. 

34.  Where,  upon  the  trial  of  an  ac- 
tion by  an  abutting  owner  to  re- 
cover such  damages,  a  question 
calling  for  the  opinion  of  an  expert 
witness  called  by  plaintiff  as  to 
what  would  have  been  the  value  of 
the  premises  if  the  road  had  not 
been  constructed,  a  general  ob- 
jection of  incompetency  was  inter- 
posed, which  was  overruled,  hfld. 
no  error;  that  the  objection  did 
not  raise  the  point  that  the  opinion 
of  the  witness  was  inadmissible; 
that  it  was  aimed  not  at  the  mode 
of  proof,  but  rather  at  the  compe- 
tency of  the  fact  sought  to  be 
proved.  Id. 

35.  Where,  at  the  time  of  the  con- 
struction of  an  elevated  raUroad  in 
a  city  street  upon  whidi  plaintiff's 
premises  abutted,  said  premises 
were  in  the  possession  of  tenants 
occupying  under  a  lease  for  a  term 
of  years,  and  about  the  time  the 
railroad  corporation  began  to 
operate  the  road  plaintiff  executed 
new  leases,  without  having  entered 
into  possession,  at  rentals  reduced 
because  of  the  interference  with 
his  easements  in  the  street,  held, 
that  he  was  entitled  to  recover  the 
damages  to  the  inheritance,  f.  e., 
the  diminution  of  the  rental  value. 
HiM  V.  K.  r.  E.  R.  R.  Co.       571 

36.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
while  getting  on  one  of  defend- 
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ant's  street  cars,  it  appeared  that 
plaintiff  was  a  man  twenty-six 
years  old,  able-bodied  and  unin- 
cumbered; he  waited  for  one  of 
defendant's  open  cars  upon  a  cross- 
walk and  motioned  for  it  to  stop; 
when  it  had  nearly  stopped  he  put 
his  foot  on  the  step  on  the  side  and 
near  the  middle  of  the  car  and  took 
hold  of  the  stanchion,  and  after  the 
car  had  moved  six  or  seven  feet, 
he  was  struck  by  the  wheel  of  a 
truck  which  w^as  standing  in  the 
street.  Held,  that  a  refusal  to  non- 
suit was  error:  that  it  was  plain- 
tiff's duty  to  see,  before  getting  on 
the  car.  that  there  was  no  obstacle 
outside  the  car  which  would  make 
it  dangerous  for  him  to  attempt  to 
get  on  board;  and  that  if  the  in- 
jury was  attributable  to  any  negli- 
gence, it  was,  in  part  at  least,  that 
of  plaintiff.  MoyUin  v.  Second  Ave. 
R.  R,  Co,  583 

37.  A  decision  of  the  General  Term 
of  the  Supreme  Court,  rendered 
upon  report  of  commissioners  ap- 
pointed to  appraise  lands  in  pro- 
ceedings to  acquire  title  thereto 
under  the  Rapid  Transit  Act  (Chap. 
606,  Laws  of  1875)  is  not  review- 
able in  this  court.  In  re  Met.  E. 
R.  Co.  600 

38.  A  railroad  company  is  bound  to 
guard  its  employes  against  negli- 
gence of  co-employes,  so  far  as  it 
can,  by  the  enactment  and  promul- 
gation of  reasonable  rules  in  the 
management  of  its  business,  and 
the  riile  that  the  employe  takes 
the  risk  of  the  business  is  subject 
to  the  qualification  that  the  com- 

San^  perform  this,  as  well  as  other 
uties,  to  protect  the  employe  from 
unnecessary  hazards  while  engaged 
in  his  work.  Abel  v.  Prest. ,  etc. , 
D.  &  H.  C.  Co.  662 


89.  Upon  the  trial  of  an  action  to  re- 
cover damages  for  alleged  negli- 
gence causing  the  death  of  plain- 
tiff's testator,  a  repairman  in  de- 
fendant's employ,  who  was  killed 
while  at  work  under  a  car,  the 
negligence  charged  was  the  omis- 
sion t^  promulgate  proper  rules 
for  the  protection  of  car  repairers. 
The  rules  of  other  companies  upon 
this  subject  were  given  in  evidence, 
and  the  court  charged  in  substance 
that  the  jury  were  to  weigh  the 
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evidence  and,  in  view  of  the  rules 
adopted  by  different  companies, 
determine  whether  defendant  had 
discharged  its  duties,  but  that  they 
were  not  to  find  a  rule  proper  or 
improper  because  some  other  com- 
pany had  adopted  or  rejected  it. 
Meld,  no  error.  Id. 


RECEIVER. 

1 .  Upon  an  application  for  the  volun- 
taiV  dissolution  of  a  corporation^ 
under  the  provisions  of  the  Code 
of  Civil  Procedure  (§§  2419  et  uq.) 
the  court  acquires  jurisdiction 
upon  a  petition  properly  presented; 
by  its  appointment  oi  a  receiver 
the  property  of  the  corporation 
comes  into  its  possession,  and  it 
has  power  to  preserve  and  protect 
it;  for  this  purpose  it  may  pro- 
hibit any  interference  therewith 
in  any  action  thereafter  instituted. 
In  re  Christian  Jensen  Co.         550 

2.  While  a  receiver  so  appointed  may 
not  interfere  with  the  property 
until  he  has  filed  his  bond,  when 
this  is  done  his  title  relates  back  to 
the  date  of  his  appointment.     Id. 

8.  Even  as  to  property  of  which  the 
corporation  had  wrongfully  ob- 
tained possession  before  the  ap- 
g ointment  of  a  receiver,  after  it 
as  passed  into  his  possession  the 
owner  may  not,  without  first  ob- 
taining leave  of  the  court,  replevy 
it  in  an  action  against  the  receiver. 

Id. 


REFORMATION  OF  CONTRACT. 

A  written  agreement,  while  it  exists 
must  control  as  to  all  the  terras 
expressed  in  it,  although  those 
terms  differ  from  the  prior  oral 
agreement.  If  the  difference  was 
caused  by  mutual  mistake,  it  is 
necessary  to  reform  the  contract  so 
as  to  express  the  true  agreement. 
Linton  v.  Unexcelled  Fireworks  Co. 

673 

RELEASE. 

1.  Plaintiff's  complaint  set  forth  a 
cause  of  action  for  malicious  prose- 
cution and  alleged  that  plaintiff 
had   executed   a  release    thereof, 

96 
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which  release  was  extorted  by 
threats  and  under  duress.  The 
relief  asked  was  that  the  release 
be  canceled  and  damages  awarded 
for  the  malicious  prosecution.  The 
case  came  up  for  trial  at  Circuit, 
and  upon  piaintifTs  opening,  the 
court  upon  its  own  motion  directed 
the  withdrawal  of  a  juror  and  the 
transfer  of  the  cause  to  the  Special 
Term  for  trial .  The  case  was  tried 
there,  neither  party  objecting,  and 
no  demand  for  a  lury  trial  having 
been  made  by  plaintiff  to  deter- 
mine any  of  the  issues.  At  the 
close  of  the  evidence  the  complaint 
was  dismissed.  Held,  that  it  was 
proper  to  send  the  case  for  trial  to 
the  Special  Term,  the  eauitable 
relief  sought  being  an  indispens- 
able condition  to  the  existence 
of  the  legal  right  of  action;  that 
plaintiff,  having  proceeded  to  trial 
without  objection,  or  request  for 
the  intervention  of  a  jury,  could 
not  complain  here  of  the  tribunal 
to  whose  jurisdiction  he  had  sub- 
mitted.    StanoY.  WeiUer.         ^55 

2.  It  appeared  that  the  release  was 
executed  after  bail  had  been  given 
by  plaintiff  on  his  arrest  and 
against  the  advice  of  his  counsel. 
Mddf  that  a  finding  that  plaintiff 
executed  said  release  freely  and 
willingly  and  without  coercion  or 
fear,  was  justified.  Id. 


RELIGIOUS  CORPORATIONS. 


Wlun  extra  allowajice  of  costs 


not  proper  on  disnii&sal  of  cmnplaint 
in  actian  to  try  title  to  office  in  a  re- 
ligious  corporation. 
See  People  ex  rel.  v.  Adanis.       129 

REMEDIES. 

1.  Trespasses  upon  real  property  ef- 
fected by  an  illegal  structure 
thereon  are  continuous  in  their 
nature  and  ^ive  to  the  owner  sepa- 
rate successive  causes  of  action  at 
law  for  d2Lina^es,  from  time  to 
time,  as  the  injuries  are  perpe 
t  rated.     Pappenm 


Co. 


tm  V.  Met.  E.  R. 
436 


3.  The  owner  may  also  leaort  ic 
equity  to  prevent  contiaaaiioe  of 
the  trespass  and  a  multiplicity  of 
actions  at  law.  Id. 

4.  In  an  equity  action  the oomrt  may, 
in  case  the  defendant  has  the  riglit 
to  acquire  title  under  the  power  of 
eminent  domain,  detennine  the 
amoimt  of  damages  which  the 
owner  would  sustain  if  the  trespass 
were  permanently  continued,  and 
may  provide  for  payment  of  that 
amount  by  defendant  and  the  exe- 
cution by  the  owner  of  a  convey- 
ance of  his  rights,  and  may  refuse 
an  injunction  in  case  defendant  is 
willing  to  pay  upon  receipt  of  a 
conveyance.  Id. 

5.  It  seems  that  where  the  defendent 
in  the  equitable  action  has  no  legal 
right  to  acquire  the  property,  the 
condition  allowing  him  to  pay 
permanent  damages  will  not  be 
mserted,  but  upon  the  right  of  the 
owner  being  determined,  plaintiff 
is  entitled  to  recover  his  damages 
up  to  the  entry  of  judgment,  and 
to  an  injunction.  Id. 

Wliere  party  elatms   to  haw 

been  misled  by  entry  on  clerics  minutes 
on  trial,  and  in  consequence  failed  to 
produce  proof  his  proper  remedy  is 
not  by  appeal  but  by  m^Ttion  to  hate 
ease  opened  and  be  let  in  to  make 
further  proofs. 

See  QttirUan  v.   Stratton  (Mem.). 

659 

REPLEVIN. 

See  Claim  and  Deltvkry  of  Per- 
sonal Property. 


SALARY. 
When  agreement  on  part  of  emr 


2.  In  each  action  the  measure  of  re- 
covery is  for  the  damages  sustained 
up  to  the  time  of  its  commence- 
ment. Id. 


pU/ye  of  a  departfneni  of  goremment  of 
city  of  New  York  not  to  draw  salary 
during  periods  of  suspension  amounts 
to  trailer  of  right  to  the  salary. 
See  Emmiit  v.  Mayor,  eic,  117 


SALES. 

Upon  the  trial  of  an  action  for  the 
conversion  of  a  quantity  of  lum- 
ber, which  plaintiffs  claimed  had 
been  sold  by  defendant  to  G.  &  £. 
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H.,  their  assignors,  defendant 
claimed  that  it  was  the  intention 
and  agreement  of  the  parties  that 
it  should  retain  the  title  to  the 
lumber  until  it  had  been  used  in 
the  construction  of  two  boats 
which  G.  &  £.  H.  had  contracted 
to  build  for  it.  The  plaintiffs  of- 
fered in  evidence  an  order  ad- 
dressed to  defendant's  agent  for 
the  lumber;  also  a  bill  therefor 
sent  by  defendant,  in  which  G.  & 
E.  H.  were  specified  as  debtors  to 
defendant  for  the  lumber,  the 
items  of  which  were  stated,  with 
the  prices.  Defendant  then  offered 
to  show  by  its  agent,  who  sent  the 
bill,  that  it  was  sent  merely  as  a 
memorandum  of  the  value  of  the 
lumber,  and  to  notify  G.  &  E.  H. 
for  what  amount  they  would  be 
required  to  account  on  the  settle- 
ment of  the  boat  contract.  This 
offer  was  overruled  and  the  evi- 
dence excluded.  Held,  error. 
Crosby  v.  Prest.,  etc.,  D.  d  H.  C. 
Co,  641 

'     See  Judicial  Sales. 

Vendor  and  Purchaser. 
Tax  Sales. 


SEWERS. 

The  act  of  1889,  in  relation  to 

local  improvements  in  town  of  Flat- 
Jmsh  (Chap.  161,  Ijaws  of  1889),  does 
not  authorize  eonstruetion  of  seieer  in 
a  Mghicay  in  town  of  Flatlands  with- 
out consent  or  acquisition  of  title  of 
owners  of  soil,  and  this  alt/umgh  the 
highway  may  he  considered  as  a>n 
urban  street. 

See  Van  Brunt  v.  Town  of  Flat- 
bush,  50 


SPECIAL  PROCEEDINGS. 

1.  Upon  an  appeal  from  an  order 
of  Special  Term  confirming  an 
award  of  commissioners  appomted 
to  appraise  lands  taken  by  a  rail- 
road company,  the  General  Term 
reversed  the  order  of  Special  Term 
and  ordered  a  new  appraisal  before 
the  same  commissioners.  Held, 
that  the  order,  being  one  in  a 
special  proceeding  and  not  final, 
was  not  appealable  to  this  court. 
(Code  Civ.  Pro.  §  190,  subd.  3.) 
In  re  S,  B,  R.  B.  Co  93 


3.  The  provision  of  the  Code  of 
Civil  Procedure  (§  1361),  which 
declares  that  appeals  from  deter- 
minations in  special  proceedings 
are  governed  by  the  provisions  of 
said  Code,  and  the  general  rules  of 
practice  relating  to  "an  appeal  in 
an  action,  except  as  otherwise 
specially  prescribed  by  law,"  ap- 
plies to  appeals  to  the  General 
Term  of  the  Supreme,  or  of  a  su- 
perior city  court,  not  to  appeals  to 
this  court.  Id, 


SPECIFIC  PERFORMANCE. 

1.  Altliough  it  is  a  matter  of  discre- 
tion with  a  court  of  equity  as  to 
whether  it  -will  enforce  a  contract 
for  the  purchase  and  sale  of  lands, 
it  is  a  discretion  which  proceeds 
in  its  exercise  upon  settled  rules 
and  not  arbitrarily,  and  if  notwith- 
standing all  the  legal  questions 
raised  by  objections  or  suggested 
from  the  records,  the  vendor  is 
found  to  have  the  legal  title  to 
the  premises  and  a  legal  right  to 
convey  as  he  has  agreed,  perform- 
ance by  the  vendee  must  be  de- 
creed.    Ilaberman  v.  Baker.     253 

2.  It  seems  the  vendor's  right  to  en- 
forcement of  such  a  contract 
should  be  considered  more  favor- 
ably than  in  the  case  where  the 
proceeding  is  to  compel  the  pur- 
chaser at  a  judicial  sale  to  carry 
out  his  bid.  Id. 

3.  Where  certain  lands  in  the  city 
of  New  York  were  conveyed, 
bounded  on  the  westerly  side  by 
an  old  road,  title  to  the  center 
whereof  was  in  the  grantor,  and 
on  the  north  by  a  road  leading 
eastwardly  from  the  other,  title  to 
the  whole  of  which  was  in  the 
grantor,  and  where,  in  the  subse- 
quent laying  out  and  opening  of 
city  streets,  the  public  use  of 
pices  or  gores  of  land,  parts  of  the 
old  road  included  in  said  titles, 
was  abandoned,  Iteld,  that  the 
right  to  such  use  reverted  to  the 
successor  in  title  to  said  grantee; 
that  he  had  a  full  title  to  and  right 
to  convey  the  land  bounded  by  the 
new  streets;  and  so,  was  entitled 
to  a  judgment  requiring  a  specific 
performance  of  a  covenant  for  the 
purchase  thereof.  Id. 
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4.  It  seems,  the  rule  is  different  where 
the  description  in  a  deed  bounds 
the  land  by  the  side  of  the  high- 
way, or  where  there  is  a  city  street 
the  title  to  which  is  in  the  munici  - 
pality.  Id, 

STATE. 

1.  It  seems,  that  the  state  in  submit- 
ting itself  to  Jie  jurisdiction  of  a 
tribunal,  with  respect  to  claims 
against  it  for  damages  sustained 
hj  reason  of  any  accident  occur- 
ring on  its  canals,  or  connected 
with  their  care  and  management, 
subjected  the  determination  of  its 
liability  to  the  government  of 
those  rules  which  usually  .obtain  in 
similar  cases.     Gates  v.  iAate,    221 

2.  A  citizen  who  seeks  to  avail  him- 
self of  the  privilege  to  sue  the 
state  must  be  held  to  strictness  in 
procedure;  this  right  being  de- 
pendent upon  compliance  with  the 
terms  of  the  statute  granting  it 
Jurisdiction  of  his  claim,  can  be 
accfuired  only  in  the  way  pre- 
scribed. Id. 

8.  Upon  the  trial  of  an  action, 
brought  by  the  attorney-general  in 
the  name  of  the  people,  under  the 
Code  of  CivU  Procedure  (§  1798), 
to  enforce  the  forfeiture  of  the 
charter  of  a  corporation,  it  is  in- 
cumbent upon  the  state  to  show 
that  a  cause  of  forfeiture  has  not 
only  been  incurred  by  the  defend- 
ant, but  that  it  continues  to  exist, 
that  its  existence  involves  some 

Eublic  interest,  and  that  the  court 
as  authorized  the  bringing  of  the 
action.  People  v.  U.  <fe  />.  R.  li. 
Lo.  240 

4.  Such  an  action  is  always  within 
the  control  of  the  state,  as  the  sole 
party  interested,  to  prosecute  or 
abandon  at  its  will  or  pleasure, 
and  it  may,  through  its  legislature, 
not  only  discontinue  the  action, 
but  waive  or  abolish  causes  of  for- 
feiture, declare  rights  of  action 
and  limit  the  operation  of  the 
statute  by  forbidding  the  prosecu- 
tion of  such  an  action  in  specified 
cases.  Id, 

See  Canals. 


STATE  COMPTROLLER 
A^'e  Comptroller's  Deed. 


STATUTES. 

1.  Where  language  is  used  in  a  stat- 
ute which  has  a  natural  and  legit- 
imate office  to  perform,  a  construc- 
tion which  will  create  a  criminal 
offense  when  none  is  expressed,  is 
not  justified.    People  y.  Tanner. 

416 

2.  That  construction  of  a  statute 
should  be  avoided  which  will  in- 
juriously affect  existing  rights, 
and  one  given  which  will  harmon- 
ize its  objects  with  the  preserva- 
tion and  enjoyment  of  all  soch 
rights.  Suburban  R.  T.  Co.  y. 
liayor,  etc.  510 

CMp,  279,  Laws  qf  1833. 

Chap,  418,  Laws  of  1879. 

See  Tremaine  r,  Mortimer,  1. 

Chap,  161,  Laws  of  1889. 

See  Van  Brunt  v.  Town  of  Flatbush, 

50. 

Chap.  290,  LawsofXmi. 

Chap.  728,  LawsoflSSl. 

See  In  re  Southern  Bouletard  R.  R 

Co.,  93. 

Chap.  490,  Laics  of  1S8S. 

See  Emmitt  v.  Mayor,  etc.,  117. 

Chap.  519,  Laws  (y  1870. 

S  24,  chap,  140,  ZaiMo/1850. 

See  lieining  v.  3'.  T.,  L.  di  W.  R. 

Co.,  158. 

Chap.  353,  Laws  of  "1886. 

See  People  ex  rel.  v.  P.   E.  Houm  cf 

Mercy,  180. 

Cluip.  681,  Lawsofl8»\. 

See  Oilman  v.  Tucker,  190. 

Chap.  321,  Laws  of  1870. 

CJuip.  244,  Laws  of  1886. 

See  Oatcs  v.  State,  221. 

Chap.  183,  XaM?»<?/1885. 

See  Austin  v.  Vrooman,  230. 

Chap.  430,  Laws  of  1874. 

Chap.  361,  Lawsof\^\, 

Chap.  236,  Laws  of  1889. 

See  Piojfie  v.  U,  <fc  D.  R.  R.  Co.,  240. 

1  R  8,  739,  §§  143,  145. 

See  Thompson  v.  Simpson,  271. 

li?.  A389,S8. 

Chap.  427,  Laws  of  1855. 

Chap.  448,  Laws  of  1885. 

See  Joslyn  v.  Rockwell,  834. 

Chap.  325.  Laws  of  1888. 

CiMp.  461,  Lau}s  of  1889. 

Chap.  493,  Laws  of  1889. 

SeeWaterlooW,  Mfg.  Co.  v.  Shanahan, 

346. 
§§  48,  52,  chap.    86,   Zoim  pf 

1850. 

Chap.  429,  Laws  of  1889. 

See  Reid  v.  Bd.  Supemsors,  364. 
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Chap  462,  La/ws  of  1888. 


See  In  re  Split  Bock  C.  R.  Co.,  408. 

S28,  chap.  534,  LamofWl^, 

Chap.  127,  Lam  of  1884. 

See  liiopie  v.  7'anner,  416. 

Chap.  606,  XatM  of  1876. 

CAap.  522,  Za«M  o/  1884. 


See  Suburban  JR.  T.  Co.  v.  Mayor,  etc., 

510. 

1  J?.  /S'.  889,  §  5. 

1  B.  S.  419,  §  8. 

See  People  ex  rel.  v.  Coleman,  524. 

C/uip.  493,  ZatM  of  1887: 

iStetf  i%«?pfo  V.  Trezsa,  529. 

CAap.  589,  Laws  of  1881. 

jfito  Compton  T.  !rA«  Chelsea,  587. 

C7Aap.  291,  Xa«J»  <?/  1870. 

Chap.  68,  ZattJ*  o/  1887. 

Chap.  172,  Zaic«  of  1888. 

-Sbd  People  ex  rel.  v.  Straight,  545. 

(7/4a>p.  522,  i^w*  <?jr  1885. 

See  McKuakie  v.  Ilendrickeori,  555. 

C^.  606,  Xattw  <?f  1875. 

See  In  re  Metropolitan  E.  B.  B.  Co., 

600. 

See  Limitation  op  Actions. 
Statute  op  Fraitdb. 


STATUTE  OF  FRAUDS. 

1.  The  Statute  of  Frauds  is  not  an 
obstacle  to  the  enforcement  by  a 
court  of  equity  of  the  doctrine 
that  the  owner  of  land  may  by  his 
acts  preclude  himself  from  assert- 
ing his  legal  title  against  one  who, 
in  reliance  thereon,  has  placed 
himself  in  a  position  where  to  al- 
low the  legal  owner  of  the  land  to 
assert  his  nght  would  operate  as  a 
fraud  upon  the  other  party  ;  that 
court  will  not  permit  a  statute 
made  for  the  prevention  to  be 
used  as  an  instrument,  of  fraud. 
Thompson  v,  Simpson.  270 

2.  The  parties  entered  into  a  verbal 
contract  by  which  plaintiff  asrreed 
to  occupy  a  portion  of  defendant's 
farm  for  a  period  of  five  years, 
each  to  do  certain  work  and  furnish 
certain  things  specified,  the  re- 
ceipts of  sales  of  the  products  of 
the  land  to  be  equally  divided. 
Plaintiff  took  possession  of  the 
premises  and  occupied  for  over 
two  years,  when  he  was  dispos- 
sessed. In  an  action  to  recover 
damages  for  breach  of  the  agree- 
ment, held,  that  it  was  void,  as  it 
was  not  to  be  performed  within  a 


year;  that  the  occupancy  under  it 
did  not  create  a  tenancy  from  year 
to  year,  and  the  relation  of  land- 
lord and  tenant  in  any  form  was 
not  created  either  by  the  agree- 
ment or  in  consequence  of  any  oc- 
cupancy under  it;  and  so,  that 
plaintiff  was  not  entitled  to  re- 
cover.   Uhglish  V.  Marvin.        880 


STATUTE  OF  LIMITATIONS. 
See  Limitation  op  Actions. 

STAY  OF  PROCEEDINGS. 

1.  An  appeal  under  the  provision  of 
the  Code  of  Criminal  Procedure 
(§  528,  as  amended  by  chap.  498, 
Laws  of  1887),  to  this  court  from 
a  conviction  in  a  capital  case,  stays 
the  judgment  of  death,  but  not 
that  part  providing  for  the  custody 
of  the  defendant  between  his  re- 
moval to  the  state  prison  and  his 
execution.    People  v.  Treeea.    529 

2.  In  proceedings  by  habeas  corpus, 
it  appeared  that  the  relator  was 
convicted  of  the  crime  of  murder 
and  sentenced  to  death;  that  he 
appealed  to  this  court  where  the 
judgment  was  affirmed;  that  after 
the  appeal  he  was  taken  to  state 
prison  and  there  detained  in  close 
confinement.  One  ground  upon 
which  the  prisoner's  discharge  waa 
asked  was  that  he  had  been  once 
punished  by  imprisonment.  Held, 
untenable;  also  that  if  the  appeal 
opeiated  to  stay  the  continuance 
of  the  close  confinement  as  well  as 
the  execution  of  the  death  penalty 
then  his  subsequent  imprisonment 
was  unlawful,  and  the  convict 
could  not  elect  to  submit  to  it  and 
then  treat  it  as  a  satisfaction  of  the 
sentence.  Id. 


STIPULATION. 

1.  The  Court  of  Appeals,  on  appeal 
to  it,  can  consider  only  errors  al- 
leged to  have  been  committed  by 
the  court  below,  and  the  case  must 
be  heard  upon  the  same  record 
which  was  used  before  the  (General 
Term.  A  reversal  of  a  judgment, 
therefore,  cannot  be  based  upon 
matter  subsequently  brought  into 
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the  case  by  stipulation,  and  such 
astipulation  will  be  disregarded. 
People  V.  Detney,  606 

8.  Where  a  town  supervisor,  after 
service  of  notice  of  appeal,  with- 
drew the  same  upon  receipt  of  a 
stipulation  extending  time  to  ap- 
peal and  subsequently  entered  into 
an  agreement  for  a  compromise 
«Bd  settlement  of  the  action  and, 
thereupoii,  an  order  was  entered 
upon  stipulatioD  dismissing  the 
appeal,  /W(2,  that  while  tiie  court 
below  might  give  relief  agaliifit 
the  stipulations  and  order,  defend- 
ant was  not  entitled  thereto,  as 
matter  of  law,  but  it  rested  in  the 
discretion  of  the  court:  and  that 
the  exercise  of  this  discretion  was 
not  reviewable  here.  CTuue  v. 
Dtfend&rf.  653 


STOCKHOLDERS. 

As  to  rights  of  stockholders  of  a 

corporation  organized  for  t/ie  purpose 
of  erecting  an  apartment-house  under 
the  amendment  of  the  Manufacturing 
Actofl^l  {Chap.  689,  Laws  0/I88I). 

See  Ckmvton  v.  The  Chelsea,     537 


STREETS. 
See  HiaHWATs. 


SUPERVISORS. 

1.  The  supervisor  of  a  town  has 
power,  notwithstanding  the  direc- 
tion of  a  town  meeting,  to  refuse 
or  neglect  to  appeal  from  a  judg- 
ment rendered  against  him  as 
such  officer,  and  an  appeal  if 
brought  is  still  under  his  and  his 
attorney's  control,  and  they  may 
withdraw  the  same.  Chkse  v. 
Defendoff,  652. 

2.  Where  a  supervisor,  after  service 
of  notice  of  appeal,  withdrew  the 
same  upon  receipt  of  a  stipulation 
extending  time  to  appeal  and  sub- 
sequently entered  into  an  agree- 
ment for  a  compromise  and  settle- 
ment of  the  action  and,  thereupon, 
an  order  was  entered  upon  stipu- 
lation dismissing  the  appeal,  held, 
that  while  the  court  below  might 
give  relief  against  the  stipulations 


and  order,  defendant  was  not  en- 
titled thereto,  as  matter  of  law, 
but  it  rested  in  the  discretion  of 
the  court;  and  that  the  exercise  of 
this  discretion  was  not  reviewable 
here.  Id. 


SURROGATE'S  COURT. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  26d9),  de- 
claring that  "  before  ancillary  let^ 
ters  of  administration  are  issued, 
the  person  to  whom  they  are 
awarded  must  qualify  in  the 
mattoor  prescribed  for  the  qualifi- 
cation of  Wi  administrator  upon 
the  estate  of  an  intestate,  except 
that  the  penalty  of  tbe  bond  may, 
in  the  discretion  of  the  suRQ«tte» 
be  in  such  a  sum,  not  excerang 
twice  the  amount  which  appears 
to  be  due  from  the  decedent  to 
residents  of  this  state/'  the  power 
of  the  surrogate  is  not  limited  to 
requiring  a  bond  not  exceeding 
twice  the  amount  appearing  to  be 
due  to  residents.     In  re  Prout.   70 

2.  Said  provision  was  intended  to 
give  the  surrogate  a  discretion  to 
modify  the  general  rule  (§  2667), 
which  requires  a  bond  in  a  penalty 
not  less  than  twice  the  value  of 
the  personal  property  and  to  ac- 
cept one  less  in  amount  if,  by 
reason  of  adequate  security  havine 
been  already  given,  additioniu 
security  for  the  protection  of  the 
general  interests  is  not  in  his  judg- 
ment required,  or  where  the  next 
of  kin  have  consented  to  waive 
security,  and  in  the  case  of  domes- 
tic credit(H«,  where  their  protec- 
tion was  the  onl^  interest  involved, 
to  prescribe  a  limit  beyond  which 
security  should  not  be  exacted.  Id. 

8.  Where,  therefore,  adequate  se- 
curity to  protect  the  general  inter- 
ests had  not  been  given,  and  other 
interests  aside  from  those  of  do- 
mestic creditors  were  involved, 
held,  that  the  surrogate  had  power 
to  require  as  a  condition  of  f^rant- 
ing  ancillary  letters,  a  bond  m  the 
penalty  of  double  the  value  of  the 
personalty  in  this  state.  Id, 

4.  A  surrogate,  in  a  proceeding  be> 
fore  him  having  for  its  object  the 
settlement  of   an   executor'a   ao- 
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counts  and  the  obtaining  of  a 
decree  directing  the  distnbution 
of  the  fund  in  his  hands,  when  all 
the  parties  in  interest  are  present, 
has  authority  to  construe  the  pro- 
visions of  the  will  and  determine 
their  mfmning  and  miliditj^  when- 
ever necesBanr  in  order  to  make  his 
decree  as  to  aistribution.  Garlock 
V.  Vandewrt,  874 

5.  Such  jurisdiction  is  incidental  to 
the  office  and  flows  from  the 
authority  conferred  upon  the  sur- 
rogate bv  the  statute  (Code  Civ. 
Pro.  g  2472),  and  is  equal  to  and 
concurrent  with  the  jurisdiction 
of  the  Supreme  Court.  Id. 

6.  The  will  of  G.  gave  to  his  *  *  grand- 
children living  in  Michigan,"  at 
his  decease,  all  his  property  in  that 
state.  A  clause  in  a  codicil  stated 
that  the  testator  was  "in  no  wise 
pecuniarily  indebted  to  any  of  his 
children,"  and  declared  null  and 
void  any  testamentary  gift  to  any 
of  them  who  should  present  a 
claim  against  the  estate  save  for 
the  bequest  or  devise  given  in  the 
will.  In  an  action  by  one  of  the 
executors  for  the  construction  of 
the  will,  the  complaint  questioned 
the  right  of  one  of  the  grand- 
children to  be  a  legatee  as  to  that 
portion  of  the  estate  in  Michigan, 
and  also  the  right  of  a  child  of  the 
testator  who  had  presented  and 
had  been  allowed  and  paid  a  claim 
against  the  estate  to  a  gift  in  the 
will  to  him.  It  appeared  that  at 
the  time  the  action  was  brought, 
there  was  pending  in  the  Surro- 
gate's Court  a  proceeding  insti- 
tuted b^p"  plaintiff's  co-executor  for 
a  judicial  settlement  of  his  ac- 
counts, in  which  were  brought  all 
the  parties  to  the  action,  and  that 
by  objections  filed  therein  the 
question  as  to  the  effect  of  the 
clause  in  the  codicil  was  raised. 
The  trial  court  dismissed  the  com- 
plaint. Held,  no  error;  that  the 
question  as  to  the  residence  of  the 
grandchild  was  one  of  fact  proper 
to  be  disposed  of  by  the  surrogate 
and  constituted  no  ground  for  in- 
voking the  jurisdiction  of  the 
court;  that  the  question  as  to  the 
construction  of  the  codicil  was 
within  the  jurisdiction  of  the  Sur- 
rogate's Court,  and  that  tribunal 
having  first  obtained  jurisdiction, 


was  entitled  to  retain  and  continue 
to  exercise  it.  Id. 


TAXATION. 

886  ABaWBHHMT  AKD  TAXATKOr. 


TAX  SALES. 

1.  Under  the  provisions  of  the  act 
providing  ' '  for  the  assessment  and 
collection  of  taxes  in  the  city  of 
Albany "  (§  62,  chap.  86,  Laws  of 
1850),  which,  in  case  a  purchaser 
at  a  tax  sale  shall  be  unable  to  re- 
cover possession  of  the  real  estate 
because  of  error  or  irregularity  in 
the  proceedings  for  the  levying  or 
collection,  requires  the  board  of 
supervisors  of  the  county  to  reim- 
burse the  purchase-money,  and 
upon  the  refusal  or  neglect  to  do 
so,  authorizes  the  recovery  of  the 
money  in  an  action  agamst  the 
board,  when,  in  consequence  of 
some  defect  in  the  proceeding,  a 
sale  is  invalid,  and  because  thereof 
the  purchaser  is  unable  to  recover 
possession,  he  is  at  once  entitled  to 
reimbursement  and  his  cause  of 
action  is  barred,  if  suit  is  not 
brought  in  six  years  from  the  time 
when  the  right  to  make  a  demand 
for  reimbursement  was  complete. 
(Code  Civ.  Pro.  §  410.)  Beid  v. 
Bd.  Suprg.  364 

2.  In  an  action  under  said  provision 
to  recover  back  the  purchase- 
money  paid  on  various  tax  sales, 
all  of  which  were  made  in  and 
prior  to  1888,  and  more  than  seven 
years  before  the  commencement  of 
the  action,  it  was  not  alleged  in 
the  complaint  or  shown  upon  the 
trial  that  any  legal  proceedms^  had 
been  instituted  by  the  purchaser 
or  his  successor  in  interest  to  re- 
cover possession  of  the  land,  or 
that  he  made  any  effort  to  obtain 
possession,  but  it  was  admitted 
that  by  a  decision  of  this  court 
(BemMti-v.  Whsder,  105 N.  Y.  578), 
rendered  four  years  after  the  sale 
in  an  action  between  other  parties, 
sales  under  similar  proceedings  in 
another  locality  were  adjudged 
illegal  and  void.  The  court  below 
decided  that  neither  the  purchaser 
nor  plaintiff,  his  successor  in  inter- 
est, was  entitled  to  bring  an  ac- 
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tion  for  reimbursement  imtil  such 
decision,  and  so  that  the  action 
was  not  barred  by  the  statute. 
Held,  error;  that  the  decision  had 
no  effect  upon  and  in  no  way 
changed  the  rights,  duties  or  ob- 
ligations of  the  parties  here,  but 
was  simply  an  authority  as  to  the 
law.  Id. 

B.  It  seems  said  provision  requires 
that  before  a  recovery  can  be  had 
in  such  an  action  plaintiff  must 
show  an  effort  on  the  part  of  the 
purchaser  to  obtain  possession 
under  the  tax  sale,  and  that  he 
was  unable  to  do  so  because  of  its 
invalidity;  it  is  not  sufficient  to 
show  merely  that  the  sale  was 
iUegal.  Id. 


TENANTS    IN   COMMON   AND 
JOINT  TENANTS. 

1.  Where  land  is  conveyed  to  hus- 
band and  wife  without  any  express 
restriction  as  to  the  character  of 
their  holding,  they  take  as  tenants 
by  the  entirety.     Stelz  v.  Shreck. 

263 

2.  As  such  tenancy  is  founded  upon 
the  marital  relation  and  upon  the 
le^al  theory  that  the  husband  and 
wife  are  one,  it  depends  for  its 
continuance  upon  the  continuance 
of  the  relation,  and  when  the  unity 
is  broken  by  a  divorce  the  tenancy 
is  severed ;  each  takes  a  proportion- 
ate share  of  the  property  as  a  ten- 
ant in  common.  Id. 

8.  There  is  no  implied  condition  an- 
nexed to  an  estate  by  the  entirety 
that  the  grantees  shall  remain 
faithful  to  the  marriage  vow,  or 
that  either  shall  Eot  by  misconduct 
cause  a  severance  of  the  marital 
relations,  and  a  decree  of  divorce 
granted  because  of  adultery  does 
not  vest  the  whole  title  in  the  in- 
nocent party.  Id. 


TITLE. 

A  purchaser  of  real  estate  is  not  en- 
titled to  demand  a  title  absolutely 
free  from  all  suspicion  or  possible 
defect.  He  may  claim  simpler  a 
marketable  title,  that  is  one  which 
a  reasonable  purchaser,   well  in- 


formed as  to  the  facts  and  their 
legal  bearings,  willing  and  anxious 
to  perform  his  contract,  would,  in 
the  exercise  of  that  prudence  whicli 
business  men  ordinarily  bring  to 
bear  upon  such  transactions,  be 
willing  to  and  ought  to  accept. 
Todd  V.  U.  D.  Savings  Institution^ 

686 

TOWNS. 

The  supervisor  of  a  town  has  power, 
notwithstanding  the  direction  of  a 
town  meeting,  to  refuse  or  neglect 
to  appeal  from  a  judgment  ren- 
dered against  him  as  such  officer,, 
and  an  appeal  if  brought  is  still 
under  his  and  his  attorney's  con- 
trol, and  they  may  withdraw  the 
same.     Chase  v.  befeiidorf.       652 

See  FLATBrsH  (Towk  of). 


TRAMWAY  CORPORATIONS. 

As  to  right  of  tramtcay  corpora^ 

lions  to  take  property  under  power  of 
eminent  domain. 

See  In  re  S.  E.  C.  B.  Go.  408 


TRESPASS. 

1.  Trespasses  upon  real  property 
effected  by  an  unlawful  structure 
or  nuisance  are  continuous  in  their 
nature  and  give  separate  success- 
ive causes  of  action  from  time  to 
time  as  the  injuries  are  perpe- 
trated, barred  only  by  the  running 
of  the  statute  against  the  suc- 
cessive tresspasses.  Oalway  v. 
Met.  E.  R.  Co.  182 

2.  No  lapse  of  time  or  inaction 
merely  on  the  part  of  an  owner 
after  the  erection  and  during  the 
maintenance  of  the  unlawful 
structure,  unless  it  has  continued 
for  such  a  period  of  time  as  will 
effect  a  change  of  title  in  the 
property  or  authorize  the  pre- 
sumption of  a  grant,  is  sufficient 
to  defeat  the  right  of  the  owner 
to  his  action  at  law  or  equity.    Id. 

8.  So,  also,  the  right  of  an  abutting 
owner  to  maintain  an  action  at  law 
or  equity  because  of  an  invasion 
of  his  rights  in  a  public  street  by 
the  erection  thereon  of  a  stnictuie 
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which  impairs  his  easement  therein, 
continues  so  long  as  he  continues 
to  be  the  owner  of  the  property, 
without  regard  to  the  lapse  of  time 
provided  the  remedy  is  claimed 
within  the  statutory  period  of 
limitation  applicable  to  the  le^al 
right  and  before  adverse  possession 
has  barred  his  title.  Id. 

4.  It  is  immaterial,  either  in  equity 
or  law,  whether  the  injuries  done 
were  originally  intended  by  the 
wrong-doer  to  be  perpetual  and 
permanent,  or  were  of  a  temporary 
nature  only  and  occasional  in  their 
operation.  Id. 

5.  While,  therefore,  the  lapse  of  six 
years  after  the  erection  of  such  a 
structure  bars  not  only  the  legal, 
but  is  a  practical  defense  to  an 
eq^uitable  action,  based  upon  the 
onginal  tresspass,  if  the  structure 
is  continued  new  causes  of  action 
arise,  unbarred  by  any  rule  of  law 
or  equity  and  cognizable  not  only 
at  law  but  in  equity  until  the 
statute  has  run  as  against  each.  Id. 

6.  Accordingly  held,  that  the  right 
to  bring  an  action  to  restrain  an 
elevated  railroad  company  whicli 
had  constructed  its  road  in  a  street 
in  front  of  plaintiff's  premises 
and  thereby  unlawfully  interfered 
with  plaintiff's  easements  in  the 
street,  was  not  barred  by  the  lapse 
of  ten  years  from  the  time  the 
road  was  constructed.  (Code  Civ. 
Pro.  §  388.)  Id. 

7.  Under  the  provisions  of  the  Code 
of  Civil  Procedure  (§  3228),  speci- 
fying the  cases  in  which  a  plaintiff 
is  entitled  to  costs,  all  actions  for 
tresspasses  on  lands,  so  far  as  costs 
are  concerned,  stand  on  the  same 
footing,  and  in  an  action  for  the 
recovery  of  treble  damages,  as  well 
as  in  other  actions  of  trespass 
where  the  title  to  the  premises  is 
not  put  in  issue,  if  plaintiff  re- 
covers less  than  fifty  dollars  dam- 
ages, not  he,  but  the  defendant  is 
entitled  to  costs.  (§  3329.)  Lynk 
V.  Weaver.  171 

8.  The  clause  in  said  provision 
giving  to  plaintiff  costs  on  re- 
covery of  judgment,  irrespective 
of  amount,  "where  a  claim  of 
real  property  arises  on  the  plead- 


ings," refers  to  a  case  where  plain- 
tiff's title  is  disputed  by  the 
answer.  Id. 

9.  No  claim  of  title  arises  in  an  ac- 
tion of  trespass  on  lands  upon  a 
mere  assertion  of  title  in  the  com- 
plaint, which  is  not  denied  by  the 
answer,  and  in  such  case  plaintiff, 
upon  a  recovery  of  less  than  fifty 
dollars,  is  not  entitled  to  costs.    Id. 

10.  Such  an  action  is  one  to  recover 
damages  for  "an  injury  to  prop- 
erty" (Code  Civ.  Pro.  §  2862),  and 
80,  unless  the  title  is  put  in  issue, 
is  one  of  which  a  justice  of  the 
peace  can  take  cognizance.        Id. 

11.  Trespasses  upon  real  property 
effected  by  an  illegal  structure 
thereon  are  continuous  in  their 
nature  and  give  to  the  owner  sepa- 
rate successive  causes  of  action  at 
law  for  damages  from  time  to  time 
as  the  injuries  are  perpetrated. 
PappenJteim  v.  Met  E.  li.  Co.    436 

12.  In  each  action  the  measure  of  re- 
covery is  for  the  damages  sus- 
tained up  to  the  time  of  its  com- 
mencement.  Id, 

13.  The  owner  may  also  resort  to 
equity  to  prevent  continuance  of 
the  trespass  and  a  multiplicity  of 
actions  at  law.  Id. 

14.  In  an  equity  action  the  court 
may,  in  case  the  defendant  has  the 
right  to  acquire  title  under  the 
power  of  eminent  domain,  deter- 
mine the  amount  of  damages  which 
the  owner  would  sustain  if  the 
trespass  were  permanently  con- 
tinued, and  may  provide  for  pay- 
ment of  that  amount  by  defendant 
and  the  execution  by  the  owner  of 
a  conveyance  of  his  rights,  and 
may  refuse  an  injunction  in  case* 
de^ndant  is  willing  to  pay  upon 
receipt  of  a  conveyance.  Id. 

15.  It  seemg  that  where  the  defend- 
ant in  the  equitable  action  has  no 
legal  right  to  acquire  the  property, 
the  condition  allowing  him  to  pay 
permanent  damages  will  not  be  in- 
serted, but  upon  the  right  of  the 
owner  being  determined,  plaintiff 
is  entitled  to  recover  his  damages 
up  to  the  entry  of  judgment  and 
to  an  injunction.  Id,. 
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16.  As  to  whether  where  the  tres- 
passer is  a  railroad  corporation 
actually  running  its  cars  upon  or 
througn  plaintiff's  property,  it 
will  be  justified  in  refusing  to  pay 
the  amount  of  permanent  damages 
upon  delivery  of  a  conveyance,  and 
in  submitting  to  an  injunction, 
guasre.  Id. 

17.  Where  the  owner  of  property 
affected  by  such  an  illegal  struc- 
ture sells  and  conveys  the  absolute 
fee,  the  vendee  takes  it  with  all 
the  easements  appurtenant  to  the 
premises,  and  all  the  rights  of  a 
general  owner,  and  these  may  not 
be  interfered  with  without  com- 
pensation; and  so,  he  may  main- 
tain an  action  to  recover  damages 
accruing  after  his  purchase,  or 
to  restrain  the  continuance  of  the 
.trespass.  Id. 

TRIAL. 

1.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
the  testimony  was  to  this  effect: 
Plaintiff  was  riding  in  one  of  de- 
fendant's street  cars;  a  wagon 
loaded  with  lumber  was  moving  in 
•the  opposite  direction,  using  the 
rails  of  another  track.  The  driver 
^f  the  wagon,  after  it  had  passed 
the  driver  of  the  street  car  and 
when  it  was  abreast  of  the  car, 
•suddenly  turned  off  the  track;  the 
lumber  which  projected  beyond 
the  wagon  was,  by  the  movement, 
thrust  through  a  window  of  the 
car,  and  struck  the  plaintiff,  in- 
flicting the  injury  complained  of. 
The  car  driver  happening  to  look 
up  in  his  mirror  saw  the  wagon 
driver  in  the  act  of  turning  out, 
«nd  he  at  once  set  the  brake  and 
stopped  the  car.  It  was  claimed 
that  the  car  was  traveling  at  an 
unusual  rate  of  speed.  Hddy  that 
the  evidence  failed  to  show  any 
negligence  on  the  part  of  defendf- 
ant,  and  the  submission  of  the 
question  to  the  jury  was  error;  that 
iissuming  the  rate  of  speed  of  the 
'Car  was  unusual,  it  had  nothing  to 
<io  with  the  accident.  Alexatid&r 
V.  B.  a  &  B.  B,  B.  Co,  13 

^.  In  an  action  to  recover  damages 
for  injuries  to  plaintiffs'  goods, 
caused  by  steam  which  escaped 


from  certain  apparatus,  which  de- 
fendant, a  corporation  engaged  in 
furnishing  steam  for  the  purpofies 
of  heat  and  motive  power,  had 
put  into  the  premises  occupied  by 
plaintiffs,  under  a  contract  with 
them,  it  appeared  that  after  the 
apparatus  had  been  tested  in  the 
usual  manner  and  found  to  be  ap- 
parently safe  and  adequate,  the 
premises  were  closed  from  Satur- 
day night  until  Tuesday  morning; 
that  shortly  after  they  were  opened 
the  bonnet  on  the  service  valve  in 
one  of  the  pipes  in  the  basement 
was  blown  off  and  the  steam  es- 
caped, doing  the  injuries  com- 
plained of.  It  was  proved  that  no 
similar  accident  had  happened  in 
defendant's  business;  that  defend- 
ant used  the  best  material,  pur- 
chased of  manufacturers  of  high 
repute,  and  employed  competent 
and  skilled  workmen,  and  there 
was  no  evidence  of  any  visible  de- 
fect or  that  the  work  was  not  well 
done.  Hdd^  that  the  refusal  to 
nonsuit  was  error;  that  the  burden 
was  upon  the  plaintiffs  to  show 
that  defendant  failed  to  use  the 
degree  of  care  which  ordinary  pru- 
dence and  foresight  would,  under 
the  circumstances,  suggest;  that 
the  mere  fact  that  the  bonnet  blew 
out  did  not  furnish  sufficient  evi- 
dence of  negligence.  Beiw  v.  H. 
Y.  Steam  Co,  103 

3.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff 
while  using  a  toboggan  upon  a 
slide  on  premises  in  the  possession 
and  management  of  defendants, 
the  complaint  alleged  that  de- 
fendants were  a  joint  stock  com- 
pany doing  business  in  New  York 
city  under  a  name  given,  and  that 
the  injuries  arose  from  negligence 
of  their  employes.  Their  answer 
denied  the  allegations  of  the  com- 
plaint. Upon  the  trial,  plaintiff 
gave  no  evidence  as  to  defendants 
being  a  joint  stock  company,  but 
endeavored  to  prove  a  joint  or 
partnership  liability  based  upon 
allegations  that  the  premises  were 
leased  to  them  for  the  purpose  of 

Euttinff  up  the  toboggan  slides, 
defendants  claimed  tluit  they  were 
simply  individual  members  of  and 
stockholders  in  an  incorporated 
company,  which  hired  the  grounds 
and  operated   the  slides.      They 
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offered  in  evidence  a  certificate  of 
incorporation  of  such  company  un- 
der the  laws  of  West  Virginia  and 
also  the  Code  of  said  state.  These 
were  objected  to  on  the  ground 
that  the  existence  or  incorporation 
of  such  company  should  have  been 
pleaded.  The  objections  were 
overruled.  Held,  no  error;  that 
the  defense  was  not  one  necessary 
to  be  pleaded,  but  was  admissible 
under  the  general  denial  in  the 
answer.    Demarest  v.  Flack.    205 

4.  The  effect  of  a  request  by  both 
parties  upon  trial  of  an  action  for 
a  direction  of  a  verdict  in  his  favor 
is  to  clothe  the  court  with  the 
functions  of  the  jury;  if  the  party, 
whose  request  is  denied,  does  not 
thereupon  request  to  go  to  the 
jury  on  the  facts,  a  verdict  di- 
rected for  the  other  party  stands, 
as  would  the  finding  of  a  jury  for 
the  same  party  in  the  absence  of 
any  direction,  and  the  review,  upon 
appeal  to  this  court,  is  governed 
by  the  same  rules  as  apply  in  cases 
of  verdicts  rendered  without  direc- 
tion; all  controverted  and  inferable 
facts  will  be  deemed  conclusively 
established  in  favor  of  the  party 
for  whom  the  verdict  was  directed. 
Tlwmpwn  V.  Simpson.  270 

5.  The  mere  intimation  of  an  opinion 
by  a  judge  upon  the  evidence  or 
upon  the  merits  of  the  case,  or  his 
comments  upon  the  evidence,  al- 
though unfavorable  to  one  of  the 
parties,  while  it  may  be  ground  for 
setting  aside  the  verdict  on  motion, 
f urniiMkes  no  ground  for  a  reversal 
in  this  court,  where  the  case  was 
submitted  to  the  jury  upon  a 
charge  ^ich  laid  down  no  im- 
proper rule  of  law.  HurUmrt  v. 
Hurldurt.  420 

6.  Where,  upon  the  trial  of  an  action 
by  an  abutting  owner  to  recover 
damages  caused  by  the  erec- 
tion and  operation  of  an  elevated 
railroad  in  a  street,  a  question  call- 
ing for  the  opinion  of  an  expert 
witness  called  by  plaintiff  as  to 
what  would  have  been  the  value  of 
the  premises  if  the  road  had  not 
been  constructed,  a  general  objec- 
tion of  incompetency  was  inter- 
posed, which  was  overruled,  hdd, 
no  error;  that  the  objection  did 
not  raise  the  point  that  the  opinion 


of  the  witness  was  inadmissible; 
that  it  was  aimed  not  at  the  mode 
of  proof,  but  rather  at  the  compe- 
tency of  the  fact  sought  to  be 
proved.  Kemochan  v.  N.  T.  E. 
R.  B.  Co,  559 

7.  Where  a  question  put  to  a  medical 
expert  calls  for  his  opinion,  based 
upon  the  knowledge  of  the  witness 
himself  and  what  he  may  have 
derived  from  outside  sources  and 
not  predicated  solely  upon  the  facts 
in  evidence,  or  where,  among  other 
things,  it  calls  for  the  witness's 
opinion  as  to  possible  conse- 
quences, such  as  are  speculative 
and  not  reasonably  certain,  a  spe- 
cific objection  is  necessary  to  pre- 
sent the  point  on  appeal.  Wal- 
lace V.  Vacuum  Oil  Ch.  579 

8.  A  general  objection  to  a  question 
will  not  sufilce,  imless  the  ques- 
tion is  altogether  improper,  or  the 
evidence  called  for  is  in  its  nature 
quite  inadmissible.  Id. 

9.  In  an  action  to  recover  damages' 
for  injuries  received  by  plaintiff 
while  getting  on  one  of  defend- 
ant's street  cars,  it  appeared  that 
plaintiff  was  a  man  twenty-six 
years  old,  able-bodied  and  unin- 
cumbered; he  waited  for  one  of 
defendant's  open  cars  upon  a  cross- 
walk and  motioned  for  it  to  stop; 
when  it  had  nearly  stopped  he  put 
his  foot  on  the  step  on  the  side  of 
and  near  the  middle  of  the  car  and 
took  hold  of  the  stanchion,  and 
after  the  car  had  moved  six  or 
seven  feet,  he  was  struck  by  the 
wheel  of  a  truck  wbioh  was  stand- 
ing in  the  street.  Held,  that  a  re- 
fusal to  nonsuit  was  error;  that  it 
was  plaintiff's  duty  to  see,  before 
getting  on  the  car,  that  there  was 
no  obstacle  outside  the  car  which 
would  make  it  dangerous  for  him 
to  attempt  to  get  on  board,  and 
that  if  the  injury  was  attributable 
to  any  negligence,  it  was,  in  part, 
at  least,  that  of  plaintiff.  Moylan 
V.  Second  Ave.  R.  R,  Go.  583 

10.  Plaintiff's  complaint  set  forth  a 
cause  of  action  for  malicious  prose- 
cution and  alleged  that  plaintiff 
had  executed  a  release  thereof, 
which  release  was  extorted  by 
threats  and  under  duress.  The 
relief  asked  was  that  the  release  be 
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canceled  and  damages  awarded  for 
the  malicious  prosecution.  The 
case  came  up  for  trial  at  Circuit, 
and  upon  plaintiff's  opening,  the 
court  upon  its  own  motion,  di- 
rected the  withdrawal  of  a  juror 
and  the  transfer  of  the  cause  to 
the  Special  Term  for  trial.  The 
case  was  tried  there,  neither  party 
objecting,  and  no  demand  for  a 
jurjr  trial  having  been  made  by 
plamtiff  to  determine  any  of  the 
issues.  At  the  close  of  the  evi- 
dence the  complaint  was  dismissed. 
Held,  that  it  was  proper  to  send 
the  case  for  trial  to  the  Special 
Term,  the  eqiu table  relief  sought 
being  an  indispensable  condition 
to  the  existence  of  the  legal  right 
of  action;  that  plaintiff,  having 
proceeded  to  trial  without  objec- 
tion, or  request  for  the  interven- 
tion of  a  jurj%  could  not  complain 
here  of  the  tribunal  to  whose  juris- 
diction he  had  submitted.  Stono 
v.  Weiller.  655 

11.  Upon  the  trial  of  an  action  to 
recover  damages  for  alleged  neg- 
ligence causing  the  death  of  plain- 
tin's  testator,  a  repairman  in  de- 
fendant's employ,  who  was  killed 
while  at  work  under  a  car,  the 
negligence  charged  was  the  omis- 
sion to  promulgate  proper  rules  for 
the  protection  of  car  repairers.  The 
rules  of  other  companies  upon  this 
subject  were  given  in  evidence, 
and  the  court  charged  in  substance 
that  the  jury  were  to  weigh  the 
evidence  and,  in  view  of  the  niles 
adopted  by  different  companies, 
determine  whether  defendant  had 
discharged  its  duties,  but  that 
they  were  not  to  find  a  rule  proper 
or  improper  because  some  other 
company  had  adopted  or  rejected 
it.  i/rW,  no  error.  AMv.Ptrst., 
etc.,  D.  c^  II.  C.  Co.  662 

12.  A  creditor,  seeking  to  recover  of 
his  debtor  a  balance  alleged  to  be 
due,  where  the  amount  of  the  in- 
debtedness to  him  is  undisputed, 
should  not  be  turned  out  of  court 
because  he  does  not  show  how 
much  should  be  deducted  there- 
from by  way  of  credit.  Clwerer 
V.  Broi'rn.     *  670 

13.  In  an  action  to  recover  the  pur- 
chase-price of  certain  goods,  the 
answer  was  a  general  denial.     The 


evidence  upon  the  trial  showed 
conclusively  the  sale,  delivery  and 
acceptance  of  the  goods.  Defend- 
ants sought  to  show  that  after 
delivery  defendants  complained  of 
the  quality  of  the  goods,  and  it 
was  thereupon  agreed  that  they 
should  be  considered  as  having  re- 
ceived them  as  consignees  to  sell 
for  and  on  account  of  plaintiffs; 
this  was  excl  uded .  Ileld^  no  error ; 
that  it  was  an  affirmative  defense 
which  might  not  be  proved  under 
a  general  denial.    WM^iee  v.  Blake. 

676 


Where  party  claims  to  hate 


been  mislead  by  entry  on  citrus  min- 
utes on  trial,  and  in  consequence 
failed  to  produce  proof,  his  proper 
remedy  is  not  by  appeal  but  by 
motion  to  have  case  opened  and  be 
let  in  to  make  further  proofs. 
See  Quintan  v.  Stratton  (Mem.). 

659 
See  CRiMm.VL  Trial. 


TRUSTS  AND  TRUSTEES. 

Under  a  liquidation  agreement  be- 
tween a  corporation  and  its  cred- 
itors, plaintiffs  were  appointed 
trustees.  In  an  action  upon  cer- 
tain promissory  notes  given  for 
property  purchased  by  defendant 
of  the  trustees  after  they  had  as- 
sumed the  trust,  the  answer  alleged 
that  defendant,  as  creditor,  was 
induced  to  become  a  party  to  the 
liquidation  agreement  by  false  rep- 
resentations, and  asked  to  have  the 
same  set  aside  and  canceled  as  to 
him.  Held,  that  a  demurrer  to  the 
answer  was  properly  sustained: 
that  the  proper  parties  were  not 
represented  in  the  litigation  to  en- 
title defendant  to  judgment  upon 
the  issue  sought  to  be  made  by  his 
answer;  and  tliat  it  set  up  no  de- 
fense, as  fraud  inducing  the  exe- 
cution of  the  contract  was  no 
answer  to  defendant's  obligation 
to  pay  for  property  purcha^  of 
the  trustees.  Otis  v.  Shants.       45 

See  Executor  and  Administrator. 


UNDERTAKING. 

1.  An  undertaking  on  appeal  maybe 
in  any  form  which  expresses  the 
intent  of  the  parties  with  sufficient 
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clearness  to  enable  the  court  to 
understand  its  meaning.  McElroy 
V.  Mumfbrd.  808 

2.  It  is  not  the  of9ce  of  the  under- 
taking to  show  the  nature  and 
scope  of  the  appeal,  and  the  only 
object  of  describing  the  judgment 
therein  is  to  enable  it  to  be  iden- 
tified as  the  subject  of  the  instru- 
ment, and  when  this  is  accom- 
plished its  office  is  performed.    Id. 

3.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  1332),  that 
in  case  of  an  appeal  to  the  Court 
of  Appeals  from  a  judgment  or 
order  of  affirmance,  "the  under- 
taking must  be  the  same  as  if  the 
judgment  or  order  from  which  the 
appeal  is  taken  was  to  the  same 
effect  as  the  judgment  or  order  so 
affirmed,"  an  order  of  affirmance 
must  be  treated  as  though  it  had 
directed  the  payment  of  the  same 
sum  as  that  provided  for  by  the 
original  judgment,  and  an  under- 
taking given  on  appeal  from  a 
judgment  of  affirmance  has  the 
same  effect  as  if  the  judgment  had 
expressly  directed  the  payment  of 
the  sum  included  in  the  original 
judgment.  Id, 

4.  An  undertaking  given  upon  an 
appeal  to  this  court  from  a  judg- 
ment of  the  General  Term,  after 
describing  the  judgment  as  one  re- 
covered by  the  respondent  against 
the  appellant  on  December  12, 
1887,  for  "  $122.97,  being  costs  of 
affirmance,"  and  after  stating  the 
court  and  county  in  which  it  was 
entered,  was  to  the  effect  that  in 
case  of  affirmance  the  appellant 
would  pay  the  sum  directed  to  be 
paid  by  the  judgment  appealed 
from,  or  the  part  thereof  affirmed. 
The  notice  of  appeal  served  there- 
with described  the  appeal  as  from 
an  order  affirming  a  judgment 
entered  June  30, 1887,  for  $8,659.08 
and  from  a  judgment  entered 
December  12,  1887,  "for  $122.97, 
costs  upon  said  affirmance."  The 
order  for  judgment  entered  at  GJen- 
eral  Term  recited  the  affirmance, 
on  December  12, 1887,  of  the  judg- 
ment entered  June  80,  1887,  with 
costs  and  disbursements;  that  the 
costs  had  been  taxed  at  $122.97. 
In  an  action  upon  the  under- 
taking, the  sureties  claimed  that. 


as  the  undertaking  referred  to  the 
judgment  of  General  Term  as  one 
for  costs  alone,  it  should  not  be 
held  to  cover  the  original  judg- 
ment which  was  affirmed,  and  so, 
that  they  were  only  liable  for  so 
much  of  said  judgment  as  awarded 
costs.  Held^  untenable;  that  the 
evident  intent  was  to  appeal  from 
and  to  secure  a  stay  on  the  entire 
judgment  of  the  General  Term 
(Code  Civ.  Pro.  1326,  1827,  1334), 
and  this  the  language  of  the  un- 
dertaking sufficiently  indicated, 
and  so,  it  must  be  held  to  be  ap- 
plicable to  the  entire  judgment, 
not  simply  to  the  costs,  a  mere  in- 
cident thereof,  and  as  the  effect  of 
such  judi^ment  was  to  authorize 
the  plaintiffs  to  proceed  and  col- 
lect the  original  judgment,  the 
sureties  were  liable  for  its  pay- 
ment, id. 

5.  In  an  action  to  recover  the  posses- 
sion of  personal  property,  defend- 
ant gave  an  undertaking  for  the 
return  of  the  property,  which  con- 
tained a  recital  admitting  that 
plaintiffs  had  taken  the  property 
described  in  his  affidavit  and  re- 
quisition from  defendant's  posses- 
sion. Upon  the  trial,  defendant 
offered  to  prove  that  he  did  not 
have  in  his  possession,  when  de- 
mand was  made  upon  him,  more 
than  one- quarter  of  the  property 
mentioned  in  plaintiffs'  affidavit, 
which  offer  was  rejected,  upon  the 
ground  that  the  admission  was 
conclusive.  Thereafter  defend- 
ant, with  the  consent  of  his  sure- 
ties, moved  at  Special  Term  for 
leave  to  substitute  a  new  under- 
taking without  the  admission,  in 
place  of  the  original.  The  motion 
was  denied  upon  the  ground  that 
as  the  court  had  held  the  admis- 
sion conclusive,  the  court  had  no 
power  to  grant  it.  Held,  error; 
that  it  was  conclusive  only  until 
set  aside,  and  as  to  whether  or  not 
this  should  be  permitted,  rested  in 
the  discretion  of  the  Supreme 
Court.     Dale  v.  ailbert.  625 

See  Bond. 


UNLAWFUL  ASSEMBLIES. 

1.  It  seems  that  to  uphold  an  indict- 
ment for  an  unlawful  assembly 
under  the  Penal  Code  (§461,  subd. 
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8),  it  must  be  proved  that  three  or 
more  pergons  being  assembled, 
united  in  attempting  or  threaten- 
ing an  act  "tending  towards  a 
breach  of  the  peace  or  an  injury  to 
person  or  property,  or  any  unlaw- 
ful act."  A  threat  made  by  one 
or  two  persons  only  although  in 
an  assembly  of  many  persons, 
would  not  be  indictable.  People 
V.  Mast,  108 

3.  It  need  not  affirmatively  appear, 
however,  that  other  persons  pres- 
ent when  the  threat  was  made,  ut- 
tered or  repeated  the  same  words; 
participation  in  the  threat  may  be 
shown  by  the  adoption  b^  others 
of  the  language  used,  exhibited  by 
their  conduct.  Id. 

3.  Threats  of  personal  violence  made 
in  an  assembly  in  this  state  against 
residents  of  another  state  are 
within  the  statute.  The  legislature 
may  properly  pass  laws  to  punisli 
plotters  in  this  state  against  the 
public  peace  of  a  sister  state.   Id. 

4.  So,  also,  threats  relating  to  acts 
not  presently  to  be  done,  but  to 
be  performed  at  some  future  time, 
are  within  the  statute.  Id. 

5.  M.  was  indicted  under  the  Penal 
Code  for  participating  in  an  un- 
lawful assembly.  The  me<!iting 
in  question  took  place  the  day 
before  the  hanging  of  the  Chicago 
anarchists.  It  was  attended  by 
from  eighty  to  one  hundred  people 
mostly  anarchists,  in  sympathy 
with  M.,  who  openly  avowed  him- 
self to  be  one.  When  he  entered 
the  persons  present  hailed  him  as 
their  leader,  and  when  he  de- 
nounced the  authorities  as  the 
murderers  of  their  **  friends  and 
comrades  "  and  threatened  revenge 
they  applauded  and  cheered  him. 
Held,  that  there  was  sufficient  evi- 
dence of  the  requisite  concurrence 
of  the  statutory  number  to  go  to 
the  jury.  Id. 

6.  M.,  in  his  speech,  denounced  the 
government,  the  officers  of  the 
law  and  the  judges  concerned  in 
the  trial,  advised  his  liearers  to 
arm  and  be  prepared  for  the  revo- 
lution "not  far  distant,"  and  de- 
clared that  they  would  avenge  the 
blood  of  their  comrades,  and  de- 


clared that  the  governor  of  lUinob 
would  not  be  "spared"  in  the 
general  destruction.  He  referred 
to  the  *'  police  bloodhounds,"  and 
exclaimed,  "God  help  them  if 
they  are  foimd  in  our  socials."  The 
auaience  exhibited  by  their  cheers 
and  appearance  warm  approval  of 
these  sentiments,  and  when  the 
speaker  said  the  day  of  revolution 
was  ' '  not  far  distant "  one  of  them 
said  excitedly :  *  *  Why  not  to-night . 
for  we  are  ready  and  prepared.  * 
Held,  that  the  evidence  was  suffi- 
cient to  warrant  a  finding  by  the 
jury  that  these  utterances  were 
used  and  understood  as  threats; 
and  that  such  a  finding  was  con- 
clusive upon  this  court.  Id. 


USURY. 

In  an  action  upon  a  promissory  note 
dated  at  Washington,  D.  C.J  made 
payable  at  a  bank  in  the  state  of 
Wew  York,  which  bore  interest  at 
a  rale  legal  in  the  place  of  ita 
date,  but  illegal  in  this  state,  it 
appeared  that  the  note  was  given 
to  take  up  another  note  dated  at 
Washington  and  payable  there, 
which  bore  the  same  rate  of  in- 
terest and  was  similarly  indorsed. 
The  arrangement  for  renew^al  was 
made  in  Washington  where  the 
note  in  suit  was  drawn;  it  was 
handed  to  the  maker  to  execute,  he 
took  it  to  his  home  in  New  York 
where  he  signed  it  and  the  defend- 
ant N.  indorsed  it.  The  note  was 
then  mailed  to  plaintiff  at  Wash- 
ington. The  indorser  set  up  usury 
as  a  defense.  Held,  untenable; 
that  as  the  contract  of  the  parties, 
evidenced  by  the  note  was  made 
in,  it  was  governed  by  the  laws  of 
the  District  of  Columbia;  that  the 
affixing  of  their  signatures  by  the 
maker  and  indorser  were  simply 
details  in  the  performance  and  ex- 
ecution of  the  contract  which  was 
consumi|nated  when  the  note  was 
received  by  plaintiff;  that  the 
naming  of  a  New  York  bank  as  the 
place  of  payment  did  not  charac- 
terize it  as  a  New  York  contract; 
and  that  while  the  engagement  of 
the  indorser  was,  in  a  sense,  in- 
dependent of  that  of  the  maker, 
this  did  not  affect  the  local  charac- 
ter of  the  contract.  Slaplea  v. 
Noit,  403 
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VENDOR  AND  PURCHASER. 

1.  Although  it  is  a  matter  of  discre- 
tion witn  a  court  of  equity  as  to 
whether  it  will  enforce  a  contract 
for  the  purchase  and  sale  of  lands, 
it  is  a  discretion  which  proceeds  in 
its  exercise  upon  settled  rules  and 
not  arbitrarily,  and  if,  notwith- 
standing all  the  legal  questions 
raised  by  objections  or  suggested 
from  the  records,  the  vendor  is 
found  to  have  the  legal  title  to  the 
premises  and  a  legsJ  right  to  con- 
vey as  he  has  agreed,  performance 
by  the  vendee  must  be  decreed. 
JUaberman  v.  Baker,  258 

2.  It  seems  the  vendor's  right  to  en- 
forcement of  such  a  contract 
should  be  considered  more  favor- 
ably than  in  the  case  where  the 
proceeding  is  to  compel  the  pur- 
chaser at  a  judicial  sale  to  carry 
out  his  bid.  Id. 

8.  Where  the  owner  of  property 
abutting  upon  a  street  upon  which 
an  elevated  railroad  has  been  built 
without  his  consent,  sells  and  con- 
veys the  absolute  fee,  the  vendee 
takes  it  with  all  the  easements  ap- 
purtenant to  the  premises,  and  all 
the  rights  of  a  general  owner,  and 
these  may  not  be  interfered  with 
without  compensation;  and  so.  he 
may  maintain  an  action  to  recover 
damages  accruing  after  his  pur- 
chase, or  to  restrain  the  continu- 
ance of  the  trespass.  Pappenheim 
V.  Met.  E.  B.  Co.  436 

4.  The  right  of  a  vendee  to  restrain 
futui'e  trespasses  cannot  be    de- 

*  feated  because  of  the  fact  that  the 
vendor  sold,  without  having 
brought  any  action  in  equity  be- 
fore his  conveyance,  and  although 
he  sold  at  a  loss,  because  of  the 
acts  of  the  wrong-doer.  The 
vendor's  right  to  bring  such  an 
action,  or  to  receive  the  amount  of 
the  depreciation,  ceases  to  exist 
upon  the  transfer  otthe  property; 
he  retains  his  right  to  recover  the 
temporary  damages  sustained 
while  he  was  owner,  but  the  right 
to  restrain  the  continuance  of  tiie 
trespass,  and  with  it  the  right  to 
permanent  damages,  passes  to  the 
vendee.  Id. 

5.  A  purchaser  of  real  estate  is  not 
entitled  to  demand  a  title  abso- 


lutely free  from  all  suspicion  or 
possible  defect.  He  may  claim 
simply  a  marketable  title,  that  is, 
one  which  a  reasonable  purchaser, 
well  informed  as  to  the  facts  and 
their  legal  bearings,  willing  and 
anxious  to  perform  his  contract, 
would,  in  the  exercise  of  that  pru- 
dence which  business  men  ordi- 
narily bring  to  bear  upon  such 
transactions,  be  willing  to  and 
ought  to  accept.  Todd  v.  U.  D. 
Savings  Institution.  686 


WAIVER. 

Objections  to  suffldeney  of  a 

counter-claim  not  teaited  by  omission 
to  demur  or  to  raise  objection  by 
answer. 

See  Lipman  v.  J,  A.  Iron  Works. 

58 

W?ien   agreemetU  on  part  of 

empUwe  of  a  department  of  city 
of  New  York  not  to  draw  seUa/ry 
during  periods  of  suspension  amounts 
to  waiver  of  right  to  the  salary. 

See  Emmitt  v.  Mayor,  etc.  117 


WARRANTY. 

A  general  warranty  in  a  deed,  not 
limited  by  other  parts  thereof, 
however  technically  it  operates,  is 
only  consistent  with  an  intention 
of  the  grantor  to  convey  the  whole 
estate.    Tlwm/pson  v.  Simpson.  270 


WELLSBURG  (VILLAGE  OF). 

1.  By  the  charter  of  the  village  of 
Wellsburg  (Chap.  291,  Laws  of 
1870,  as  amended  by  chap.  68, 
Laws  of  1887,  and  chap.  172,  Laws 
of  1888),  every  person  elected  or 
appointed  to  office  is  required  to 
take  and  file  with  the  clerk  of  the 
village  an  oath  of  office.  By  an 
ordinance  of  the  board  of  trustees 
authority  was  conferred  upon  said 
clerk  to  administer  such  oath.  A 
majority  of  the  inspect  oil  of 
election  signed  a  statement  as  to 
the  results  of  an  annual  election 
for  village  officers,  which  was  filed 
with  the  clerk;  this  showed  that 
there  were  one  hundred  and 
thirty-six  ballots  cast  for  presi- 
dent,   of    which   sixty-six    were 
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cast  fcr  the  relator,  "Morris  A. 
Young,"  one  for  "Morris  Young," 
one  for  *  'M.  A.  Young, "  one  was  de- 
fective and  one  blank.  Defendant, 
the  village  clerk,  when  applied  to 
for  that  purpose,  refused  to  ad- 
minister the  oath  of  office  to  the 
relator,  claiming  that  he  was  not 
legally  elected.  Held,  that  a  man- 
damus was  properly  granted  re- 
quiring defendant  to  perform  this 
dutv ;  tliat  he  was  not  called  upon 
to  decide  as  to  the  legality  of  the 
applicant's  election;  but,  in  his 
ministerial  capacity,  was  obliged 
to  administer  the  oath,  if  prima 
facie  it  appeared,  as  it  did  m  this 
case  that  the  individual  desiring 
to  be  sworn  had  the  greatest  num- 


ber of  votes,  at  least  if  he  was 
not  known  to  be  ineligible;  also, 
that  a  certificate  from  the  inspect- 
ors as  to  the  relator's  election  was 
not  requisite.  People  ex  rel.  v. 
StraigJU,  545 

2.  As  to  whether  the  clerk  might  re- 
fuse to  administer  and  file  such 
oath,  if  the  applicant  was  known 
to  be  ineligible,  quare.  .    Id. 


WILLS. 
When  surrogate  has  jurisdie- 


< 


Hon  to  determine  question  as  to  coti- 
etruction  of  will. 
See  Qa/rlock  v.  Vandewri,  874 
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